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TEIBUTE  OF  EESPECT  TO  THE  MEMORY  OF  HON. 
AMOS  R.  MANNING. 


Supreme  Court,  Montgomery,  Dec.  15, 1880. 

On  motion  of  Hon.  H.  C.  Tompkins,  Attorne^  General,  it  is 

ordered  that  the  following  Resolutions,  relating  to  the  death 

of  Hon.  A.  R.  Manning,  late  Associate  Justice  of  the  Supreme 

Court  of  Alabama,  be  spread  upon  the  minutes  of  this  court. 

The  Bar  ot  the  Supreme  Court  has  to  mourn  the  death  of 
one  of  the  distinguished  judges  of  that  court,  the  late  Amos 
Reeder  Manning.  By  this  sad  event,  we  are  once  more 
reminded  that  in  the  midst  of  life  we  are  in  death,  and 
plainly  admonished  to  consider  whence  we  are,  and  whither 
we  are  gt)ing. 

Judge  Manning  was  born  in  the  State  of  New  Jersey,  but 
removed  to  Alabama  in  his  early  boyhood.  Being  admitted  to 
the  Bar  in  early  manhood,  he  commenced  the  practice  of  his 
profession  in  Marengo,  and  the  adjoining  counties.  While 
residing  in  Marengo,  he  was  elected  as  senator  from  that 
county  to  the  General  Assembly  of  this  State,  where  he 
stood  high  as  an  intelligent,  faithful,  and  competent  legisla- 
tor. About  the  year  1851,  or  1852,  he  removed  to  the  city 
of  Mobile,  and  engaged  in  the  practice  of  his  profession  at 
first,  and  for  a  short  time,  in  partnership  with  Hon.  W.  M. 
Brooks  ;  and  afterwards,  for  many  years,  with  Hon.  Percy 
Walker.  While  residing  in  Mobile,  he  was  elected  to  the 
Legislature  as  one  of  the  representatives  of  that  county  for 
the  year  1872.  In  the  year  1874,  he  was  elected  by  the 
people  of  the  State  to  the  high  office  of  Justice  of  the  Su- 
preme Court  of  Alabama,  which  he  filled  wdth  distinguished 
ability,  dignity  and  honor,  from  that  time  until  his  death, 
which  occurred  in  the  month  of  September  last,  shortly  after 
he  had  been  re-elected  a  Justice  of  the  Supreme  Court. 

Our  deceased  friend  was  looked  up  to  and  greatly  esteemed 
in  all  the  relations  of  life — as  a  man,  a  citizen,  a  husband  and 
father,  a  member  of  the  Legislature  and  of  the  Judiciary, 
and  also  as  a  Christian  ;  in  all  of  which  relations,  he  would 
serve  as  an  example  which  any  of  us  might  well  endeavor  to 
follow. 

In  view  of  the  life  and  death  of  such  a  man,  we  adopt  the 
following  Resolutions  :  ^ 


X  TRIBUTE  OF  RESPECT. 

,  1.  Remlved,  that  in  the  death  of  A-Mos  Reeder  Manning 
the  Bar  of  the  State  and  all  its  citizens  have  sustained  a 
heavy  lo^s. 

2.  Resolve,'^,  that  in  our  intercourse  and  acquaintance 
with  Judge  Manning  while  at  the  Bar,  we  always  recognized 
in  him  the  able  lawyer,  the  upright  citizen,  the  courteous 
gentleman,  and  the  conscientious  Christian ;  and  his  eleva- 
tiou  to  the  Bench  only  served  to  render  these  good  qualities 
the  more  conspicuous  in  him. 

3.  Besolved,  that  our  long  intercourse  with  Judge  Manning 
inspired  us  witi*  the  greatest  respect  and  esteem  for  him  and 
his  character,* and  we  will  ever  cherish  his  memory  with 
affectionate  regard.  ' 

4.  Resolved,  that  we  sincerely  sympathize  with  the  mem- 
bers of  his  family  in  their  great  bereavement. 

5.  Resolved,  that  the  Attorney-General  is  requested  to 
present  a  copy  of  these  Resolutions  to  the  Supreme  Court, 
and  move  that  they  be  spread  on  its  minutes. 

Attorney-General  Tompkins,  in  presenting  the  above  Reso- 
lutions, said : 

1/  the  (Jfiurt  please :  I  can  not  let  this  opportunity  pass 
without  paying  an  humble  tribute  to  the  memory  of  the 
deceased.  Judge  Manning  had  been  known  to  me  by  reputa- 
tion, since  first  I  became  a  citizen  of  the  State  ;  but  it  was 
not  until  the  last  few  years  that  I  discovered  his  many  noble 
traits  of  character  and  mind,  as  they  were  developed  by  a 
more  intimate  acquaintance  and  association  with  him.  Of 
him  it  may  be  truly  said,  that  to  know  him  was  to  love  him, 
and  the  more  intimately  and  thoroughly  known,  the  stronger 
must  be  the  love  for  the  man,  and  the  respect  for  his  noble 
character.  During  tlje  course  of  a  long  and  active  life, 
Judge  Manning  has  been  called  upon  to  serve  his  country 
and  people  in  many  and  varied  capacities ;  and  I  do  not 
think  I  could  pay  to  him  a  higher  tribute  than  to  say,  that 
which  all  who  are  acquainted  with  his  history  will  most  cor- 
dially indorse,  that  not  in  one  of  them  did  he  ever  fail  to 
dischai'ge  his  duty  with  credit  to  himself,  and  with  honor  to 
his  people.  In  the  memorable  legislative  contest  of  1872, 
Judge  Manning  was  a  member  of  the  House  of  Representa- 
tives of  this  State.  That  was  a  time  of  trial,  and  an  occasion 
when  all  but  brave  men  quailed  ;  but  he,  impelled  by  the 
same  heroic  devotion  to  duty,  which  was  ever  a  marked 
characteristic  of  the  man,  stood  among  the  boldest  ot  the 
opponents  of  usurpation,  and  let  no  fear  of  consequences 
deter  him  from  walking  in  the  path  that  duty  and  patriotism 
marked  out.  But,  if  the  court  please,  it  is  not  so  much  to 
Manning  the  bold,  patriotic  and   honest   politician,  that  we 
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meet  to-day  to  pay  tribute,  as  it  is  to  the  able,  upright,  an(J 
just  judge,  and  the  pure  and  noble  man.  It  was  as  a  judge 
the  deceased  won  his  brightest  laurels,  and  as  a  man  that  he 
bound  himself  to  us  by  the  strongest  and  tenderest  ties. 
Judge  Manning  was,  perhaps,  not  so  quick  in  arriving  at  con- 
clusions as  many  who  have  adorned  our  Bench  ;  yet,  but  few 
will  deny,  that  his  conclusions,  when  reached,  were  the  result 
of  processes  of  reasoning  so  accurate,  and  were  in  themselves 
so  patently  correct,  as  to  be  almost  axiomatic.  The  very 
deliberation  and  care,  and  consequent  tardiness  in  delivering 
opinions,  upon  the  many  and  intricate  questions  of  law  that 
were  presented  to  him  as  a  judge,  only  show  the  thorough 
conscientiousness  and  devotion  of  the  man.  Among  the 
many  qualities  possessed  by  the  deceased  which  so  well 
fitted  him  for  the  eminent  position  he  filled,  none  was  more 
prominent  than  the  entire  absence  of  that  pride  of  opinion, 
which  is  so  incompatible  with  correct  judgment.  We  are 
told  that,  when  that  eminent  lawyer  and  pure  and  upright 
judge.  Sir  Matthew  Hale,  was  elevated  to  the  bench,  he 
composed  eighteen  resolutions,  as  "Things  necessary  to  be 
continually  had  in  remembrance."  Among  those  eighteen, 
were  the  two  following,  so  necessary  in  the  attainment  of 
truth,  and  in  reaching  a  just  judgment,  namely:  1.  "  That  I 
Buffer  not  mj'self  to  be  prepossessed  with  any  judgment  at 
all,  till  the  whole  business  and  both  parties  be  heard."  2. 
"  That  I  never  engage  myself  in  the  beginning  of  any  cause, 
bnt  reserve  myself  unprejudiced  till  the  whole  be  heard.'* 
The  principles  involved  in  these  rules  were  certainly  those 
which  marked  Judge  Manning's  judicial  career.  Without 
them  as  guides,  the  most  brilliant  intellects  must  frequently 
reach  concUisious  that  can  not  stand  the  test  of  reason  ; 
while,  guided  by  them,  the  judge  with  haif  the  quickness  of 
perception  will  by  his  opinious  build  for  himself  a  monument 
that  shall  stand  through  all  time,  and  will  win  in  every  age 
the  admiration  of  the  seeker  after  truth.  To  this  great  qual- 
ity Judge  Manning  added  powers  of  painstaking  investigation, 
a  depth  of  research,  and  an  accuracy  in  the  use  of  our  lan- 
guage, that  must  ever  make  his  opinions  models  of  judicial 
composition. 

But,  if  the  judge,  by  these  means,  won  our  respect  and 
admiration,  it  is  to  the  man  that  wo  must  offer  our  sincerest 
tribute  of  love  and  praise.  Tids  conscientiousness  and  de- 
votion to  duty  as  a  judge  would  have  been  impossible  to  a 
man  of  less  purity  of  heart  and  nobleness  of  soul.  In  every 
relation  of  life,  Judge  Manning  was  a  shining  example  of  that 
highest  type  of  manhood — a  Christian  gentleman.  In  social 
life,  he  deemed  it  not  beneath  his  dignity  to  unbend,  and 
become  the  pleasant  genial  companion,  an  acquisition  to  any 
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company  in  which  he  might  be  thrown.  But,  if  the  court 
please,  I  must  forbear.  The  subject  is  one  that  might  well 
enlist  more  eloquent  voice,  and  more  lengthy  comment  than 
I  have  the  power  to  give  it.  To  the  praise  of  his  many 
other  private  and  civic  virtues,  I  yield  to  those  whose  inti- 
mate and  longer  acquaintance  with  the  man,  and  whose 
greater  ability,  better  fit  them  to  speak.  Judge  Manning 
has  left  his  impress  upon  our  people,  and  his  life  has  adorned 
our  State.  Over  his  grave  all  who  knew  him  can  shed  tears 
of  heartfelt  sorrow,  and  his  memory  must  ever  be  green  in 
our  hearts ;  for,  take  him  all  in  all,  morally,  mentally  and 
socially,  he  presented 

"A  combination  and  a  form,  indeed, 

On  which  every  God  did  seem  to  set  his  seal, 

To  "ive  the  world  assurance  of  a  man." 


KULE  OF  PRACTICE. 

Admission  of  Attorneys.  It  is  ordered  by  the  Court,  that 
attorneys  of  the  age  of  tweuty-one  years,  licensed  by  the 
Circuit  Courts  or  Courts  of  Chancery  of  this  State,  and  who 
have  for  two  years  thereafter  practiced  in  the  courts  of  this 
State,  will  be  admitted  to  the  Bar  of  this  Court  during  term 
time,  upon  application  and  payment  of  the  usual  fees,  on 
filing  with  the  clerk  of  this  court,  in  writing,  the  oath  of  an 
attorney  as  prescribed  by  the  statute,  and  the  certificate  of 
the  Chancellor?  of  the  division  (or  Judge  of  the  circuit)  in 
which  he  resides,  that  he  is  of  good  moral  character,  and  has 
so  practiced  for  such  length  of  time. — Adopted  January 
6th,  1882. 


ERBATA. 

In  Walker  v.  Carroll,  page  66,  18th  line  from  top,  instead  of  "selling  a 
part  of  the  homestead,"  read  "setting  apart  the  homestead." 

In  Jones  v.  Reese,  page  138,  Thos.  H.  Watts  appeared  for  Mrs.  Evans, 
and  D.  Clopton  for  Mrs.  Jones. 

In  State  Auditor  v.  Jackson  County,  pages  145-6,  the  case  of  McCall  v. 
Lorimer,  4  Watts,  cited  by  appellant's  counsel,  is  erroneously  printed 
McCall  V.  Lounier. 

In  Doe,  ex  dem  Pope  v.  Pickett,  p.  487^  the  name  of  H.  C.  Tomi'Kixs 
should  appear,  as  one  of  the  appellants'  Counsel. 
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Taylor  et  al,  v.  Harwell  et  al. 

Creditors'  BUI  in  Equity  to  subject  Debtor's  Equitable  Estate. 

1 .  Bequest  of  rents,  profits,  or  inconie  of  property. — An  unqualified  devise  of 
the  rents  and  profits  of  land,  or  an  absolute  gift  of  the  profits  or  income  of  a 
chattel,  is  equivalent  to  an  absolute  devise  or  gift  of  the  property  itself,  and 
passes  the  legal  as  well  as  the  beneficial  interest ;  but,  when  there  is  a  mere 
power  or  direction  to  raise  money  for  the  payment  of  debts  or  legacies,  out  of 
the  rents  and  profits  of  lands,  whether  it  will  charge  the  lands,  or  pass  any 
power  to  raise  the  money  by  selling  them,  is  a  question  of  intention,  to  be 
determined  by  the  constructiou  of  the  will. 

2.  Wlien  pecuniary  legacies  are  chargeable  on  land.  —The  general  rule  is,  that 
pecuniary  legacies  are  not  chargeable  on  lands,  unless  the  intention  so  to 
charge  them  is  manifested  by  express  words,  or  by  fair  implication  ;  and 
although  the  courts  are  inclined  to  avoid  a  construction'  which  will  leave  chil- 
dren unprovided  for,  or  debts  unpaid,  when  the  power  or  direction  is  intended 
to  provide  for  children,  or  for  the  payment  of  debts,  yet  they  are  not  eager  to 
lay  hold  of  circumstances  to  that  end,  but  rather  look  to  the  particular  framing 
of  the  trust  and  the  intention  of  the  instrument. 

3.  Construction  of  will;  general  rule. — In  the  construction  of  wills,  as  of 
other  instruments,  the  court  will  look  to  the  circumstances  surrounding  the 
testator  when  the  will  was  made,  the  state  of  his  property,  and  the  relations 
existing  between  him  and  the  persons  to  whom  his  property  is  bequeathed  ; 
and  the  construction  can  not  be  varied  by  events  occurring  subsequent  to  the 
execution  of  the  will. 

4.  Pecuniary  legacy  payable  out  of  accumulating  profiis  of  plantation  in  hands 
of  trustee. — Where  the  testator  devised  and  bequeathed  a  large  plantation, 
with  the  slaves  and  other  personal  property  on  it,  to  a  trustee,  in  trust  for  two 
infants,  grand-children  of  his  deceased  wife ;  the  property  to  be  managed  and 
controlled  by  the  trustee  for  their  benefit,  with  an  annual  allowance  to  them, 
"out  of  the  profits  of  the  said  plantation,"  of  "such  sums  of  money  as,  in 
his  discretion,  may  be  right,  for  their  support  and  maintenance  according  to 
their  condition  in  life ;  the  balance  of  said  profits,  if  any  there  be,  to  be 
invested  in  lands  or  negroes,  at  his  discretion,"  for  their  benefit ;  "and  out  of 
the  profits  of  said  plantation,  when  Fanny,"  who  was  the  half-sister  of  isaid 
grand-children,  "arrives  at  the  age  of  twenty-one,  and  not  before,  the  said 
"trustee  is  to  pay  to  her  the  sum  of  $5,000 ;"  held,  that  the  legacy  to  Fanny 
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was  payable  out  of  the  net  profits  of  the  pLiutation  and  other  property  during 
her  minority,  but  was  not  charged  on  the  lands  ;  and  the  plantation  having 
ceased  to  yield  any  surplus  profits,  in  consequeuce  of  the  emancipation  of  the 
slaves  before  she  attained  the  age  of  twenty-one,  the  legacy  to  her  failed. 

5.  Bequest  in  trust  Jor  debtor ;  when  liable  for  debts. — Testator  devised  a  plan- 
tation, with  the  slaves  and  personal  property  ou  it,  to  T.,  "  in  trust  for  Mary 
and  William,"  grand-children  of  his  deceased  wife,  "subject  to  the  following 
restrictions  :  the  said  T.  is  to  manage  and  control  the  said  plantation  and 
property  for  the  benefit  of  the  said  Mary  and  William,  and  to  make  all  the 
contracts  that  may  be  necessary  in  keeping  up  the  said  plantation,  and  to  dis- 
charge all  the  proper  debts  which  may  accrue  against  it ;  he  is  to  allow  the 
said  Mary  and  William,  out  of  the  profits  of  the  said  plantation,  annually,  such 
suins  of  money  as,  in  his  discretion,  may  be  right,  share  and  share  alike,  for 
their  support  and  maintenance  according  to  their  condition  in  life  ;  and  the 
bialance  of  said  profits,  if  any  there  be,  after  making  said  annual  allowance  to 
said  Mary  and  William,  he  is  to  invest  in  lands,  negroes,  or  other  property, 
at  his  like  discretion,  subject  to  the  conditions  herein  specified,  for  the  use 
and  benefit  of  the  said  Mary  and  William  ;  and  in  no  event  is  the  principal  of 
this  beqnest  to  be  interfered  with  by  any  one,  or  parted  with,  or  charged, 
except  it  be  with  the  express  assent  of  the  said  T.,  or  by  the  express  direction 
of  the  Chancery  Court  having  jurisdiction  for  that  purpose,  on  a  case  regu- 
larlyibrought  before  it."  Held,  that  William's  interest  in  the  profits  and  in  the 
corpus  of  the  property,  after  he  and  Mary  had  each  attained  the  age  of  twenty- 
one  years,  might  be  reached  and  subjected  by  bill  in  equity  at  the  suit  of  his 
judgment  creditors. 

6.  Amendment  of  decree  nunc  pro  tunc. — When  the  lands  sought  to  be  sub- 
jected by  the  bill  are  correctly  described  in  the  bill,  but,  by  mistake,  the  gov- 
ernment numbers  are  incorrectly  designated  in  the  ch:iucellor's  decree  order- 
ing a  sale,  the  decree  may  be  amended  at  a  subsequent  term,  nunc  pro  tunc,  by 
inserting  the  proper  description. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austhj.. 

The  bill  in  this  case  was  filed  on  the  4th  January,  1871, 
by  John  W.  Hughes,  Mason  Harwell,  and  V.  S.  Perkins,  as 
judgment  creditors  of  William  T.  Charles,  against  their  said 
debtor,  and  also .  against  Thomas  B.  Taylor,  Fanny  Taylor, 
and  the  administrator  and  heirs  at  law  of  Mary  Goodwyn, 
nee  Mary  Charles,  deceased ;  and  sought  to  reach  and  sub- 
ject to  the  satisfaction  of  the  complainants'  several  judg- 
ments, on  which  executions  had  been  returned  "No  property 
found,"  the  interest  of  said  William  T.  Charles  in  certain 
lands,  which  were  particularly  described  in  the  bill,  and 
which  were  held  in  trust  by  said  Thomas  B.  Taylor  under 
the  will  of  Henry  Lucas,  deceased.  By  amendment,  the  bill 
was  converted  into  a  creditors'  bill  for  the  benefit  of  all 
other  creditors  who  might  come  in  and  contribute  to  the 
costs  of  the  suit ;  and  several  other  judgment  creditors  inter- 
vened by  petition,  and  were  made  parties  complainant. 
Henry  Lucas,  the  testator,  died  in  1859,  in  Montgomery 
county,  where  he  resided ;  and  his  last  will  and  testament 
was  there  duly  admitted  to  probate.  The  clause  in  the  will 
under  which  the  lands  sought  to  be  subjected  were  held,  was 
as  follows : 
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"  I  give  unto  Dr.  Thomas  Taylor,  the  son  of  my  deceased 
wife,  in  trust  for  Mary  Charles  and  William  Charles,  children 
of  Robert  Charles,  now  deceased,  and  Fanny  Charles,  the 
daughter  of  my  said  deceased  wife,  my  plantation  on  the 
Tallapoosa  river,  known  as  my  lower  plantation  on  the  said 
river,  together  with  all  the  property  thereon,  real,  personal, 
or  perishable,  and  of  every  kind  and  description ;  subject  to 
the  following  restrictions :  the  said  Thomas  Taylor  is  to 
manage  and  control  the  said  plantation,  and  the  property  of 
every  kind  attached  to  it,  for  the  benefit  of  the  said  Mary 
Charles  and  William  Charles  ;  he  is  to  make  all  the  contracts 
which  may  be  necessary  to  the  keeping  up  of  the  said  plan- 
tation, and  to  pay  and  discharge  all  the  proper  debts  which 
may  accrue  against  it ;  he  is  to  allow  the  said  Mary  Charles 
and  William  Charles,  out  of  the  profits  of  said  plantation, 
annually,  such  sums  of  money  as,  in  his  discretion,  may  be 
right,  share  and  share  alike,  for  their  support  and  mainten- 
ance, according  to  their  condition  in  life  ;  and  the  balance  of 
said  profits  of  said  plantation,  if  any  there  be,  after  making 
said  annual  allowance  to  the  said  Mary  Charles  and  William 
Charles,  he  is  to  invest  in  lands,  negroes,  and  other  proper- 
ty, at  his  like  discretion,  subject  to  the  conditions  herein 
specified,  for  the  use  and  benefit  of  the  said  Mary  Charles 
and  William  Charles ;  and  in  no  event  is  the  principal  of 
this  bequest  to  be  interfered  with  by  any  one,  or  to  be  parted 
with,  or  charged,  except  it  be  with  the  express  assent  of  the 
said  Thomas  Taylor,  or  by  the  express  direction  of  the  Chan- 
cery Court  having  jurisdiction  for  that  purpose,  in  a  case 
regularly  brought  before  it ;  and  out  of  the  profits  of  said 
plautatiof!,  the  said  Thomas  Taylor,  when  Fanny  Taylor,  the 
child  of  Washington  Taylor,  deceased,  and  Fanny  Taylor, 
formerly  Fanny  Charles,  arrives  at  the  age  of  twenty-one 
years,  and  not  before,  is  to  pay  to  her,  the  said  child  of  the 
said  Washington  Taylor,  deceased,  and  the  said  Fanny  Tay- 
lor, the  sum  of  five  thousand  dollars  ;  and  if  the  said  Fanny 
Taylor,  child  of  the  said  Washington  Taylor  and  Fanny  Tay- 
lor, shall  die  before  arriving  at  the  age  of  twenty-one  years, 
then,  in  that  case,  the  said  five  thousand  dollars  is  to  revert 
back  to  the  said  trust  estate,  and  is  to  be  for  the  use  and 
benefit  of  the  said  Mary  Charles  and  William  Charles,  and 
is  to  constitute  part  of  said  trust  estate,  under  the  direction 
of  the  said  Thomas  Taylor ;  and  in  case  that  between  the 
making  of  this  instrument  by  me  and  my  death,  I  shall  add 
any  property  to  the  said  plantation  above  described,  real, 
personal,  or  perishable,  then  it  is  my  will  that  the  same  be 
considered  as  a  part  of  the  property  of  the  said  plantation, 
and  that  all  such  profits  thus  added  to  the  said  plantation 
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sliall  become  a  part  of  the  said  plantation,  and  be  under 
the  direction  of  the  said- Thomas  Taylor  as  trustee  as  afore- 
said." 

The  trustee  accepted  the  trust  created  by  the  will,  and 
received  from  the  executors  the  possession  of  the  plantation 
and  other  property  embraced  in  the  devise ;  and  the  testa- 
tor's  estate   was   finally   settled  in   October,   1867.     Mary 
Charles,  one  of  the  devisees  named  in  the  bequest,  married 
and  died  before  the  bill  was  filed ;  and  her  husband  also 
having  died,  her  children  and  personal  representative  were 
made  defendants  to  the  bill.     It  was  admitted  that  Fanny 
Taylor,  also  one  of  the  devisees  named  in  the  bequest,  was 
twenty-four  years  old  on  the  9th  May,  1876  ;  and  that  Mary 
and  William  Charles,  each,  was  older  than  said  Fanny.     The 
prayer  of  the  bill  was,  that  the  trustee  be  compelled  to 
account  for  his  management  of  the  trust  estate,  and  for  his 
disbursements  and  investments  of  the  profits ;   that  if  it 
should  appear  he  had  reserved,  out  of  the  profits,  a  sum  suffi- 
cient to  pay  the  legacy  of  $5,000  to  Fanny  Taylor  when  she 
attained  the  age  of  twenty-one  years,  then  that  the  trust  be 
declared  terminated,  so  far  as  it  was  for  the  benefit  of  said 
William  Charles,  and  that  his  interest  in  the  plantation  and 
property  be  subjected  to  the  payment  and  satisfaction  of  the 
complainants'  judgments ;  or,  "  if  the  court  has  not  power 
to  declare  the  trust  terminated  as  to  him,  or  to  subject  his 
interest  in  the  property  to  the  satisfaction  of  said  judgments, 
then  to  decree  that  the  trustee  shall  apply  his  share  of  the 
profits,  as  the  same  may  be  realized,  to  the   satisfaction  of 
said  judgments  until   they  be  fully  satisfied,  and  that  he 
account  to  the  court  for  said  profits,  from  time  toliime,  as 
the  court  may  direct ;  or,  if  it  should  appear  that  he  has  not 
reserved,  out  of  the  profits  of  said  trust  estate,  to  be  paid  to 
Fanny  Taylor,  the  full  sum  of  $5,000,  but  has  reserved  for 
that  purpose  as  much  as  will  amount  to  that  sum  when  she 
shall  arrive  at  the  specified  age,  if  invested  at  legal  interest, 
then  to  direct  him  so  to  invest  the  sum  thus  reserved,  and  to 
decree  that  the  said  trust,  so  far  as  it  relates  to  said  William 
T.  Charles,  be  terminated,  and  that  his  interest  in  said  plan- 
tation and  property  be  subjected   to  the  payment  of  said 
judgments ;  or,  if  it  should  appear  that  he  has  reserved  noth- 
ing out  of  said  profits,  or  has  made  no  disposition  or  pro- 
vision for  the  purpose  of  carrying  out  the  bequest  in  favor 
of  Fanny  Taylor,  then  that  said  tiustee  be  directed  to  reserve, 
out  of  the  share  of  the  profits  to  which  said  William  T. 
Charles  would  otherwise  be  entitled,  so  much  as  will  amount 
to  one-haK  of  the  sum  necessary  to  complete  the  $5,000  to 
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be  paid  to  Fanny  Taylor,  from  time  to  time,  as  the  profits 
may  be  realized ;  and  when  that  part  of  said  sum  shall  be 
realized  for  her  which  is  a  charge  upon  his  interest  in  said 
property,  or  which  is  to  be  realized  out  of  his  share  of  the 
profits  thereof,  then  to  decree  that  his  interest  therein  shall 
be  subject  to  the  payment  of  said  judgments,  or  that  said 
trustee  shall  then  apply  his  share  of  the  profits,  as  they  may 
be  realized,  to  the  satisfaction  thereof  until  they  be  fully 
discharged ;"  and  for  other  and  further  relief. 

The  chancellor  (Hon.  A.  C.  Felder)  overruled  a  demurrer 
to  the  bill  for  want  of  equity,  and  his  decree  was  aflSrmed 
by  this  court  on  appeal,  at  its  August  term,  1876,  but  '"with- 
out a  consideration  of  the  interesting  and  important  question 
the  bill  involves." — Taylor  v.  Harwell,  54  Ala.  596.  On  hear- 
ing on  pleadings  and  proof,  the  chancellor  (Hon.  H.  Austill) 
held,  that  the  complainants  were  entitled  to  subject  the 
interest  of  William  T.  Charles  in  the  profits  of  the  trust 
estate ;  and  he  ordered  a  reference  to  the  register  to  ascer- 
tain and  state  an  account  of  the  profits,  but  reserved  a  decis- 
ion of  all  other  questions  until  the  report  was  made.  The 
register  reported,  that  the  trustee  had  realized  no  profits 
from  the  trust  estate,  and  that  the  interest  of  said  William 
T.  Charles  in  the  net  annual  rents  and  profits  of  the  trust 
pj:operty  was  not  suflScient  to  pay  a  reasonable  allowance 
for  the  support  and  maintenance  of  himself  and  family ;  and 
the  report  was  confirmed  without  objection.  On  final  hear- 
ing, the  chancellor  held,  that  the  complainants  were  entitled 
to  have  the  interest  of  said  Charles  "  in  the  lands  described 
in  the  pleadings,  being  an  undivided  one-half  interest,  sold 
for  the  payment  of  said  debts ;"  and  the  decree  then  pro- 
ceeded :  '*  To  that  end,  the  register  is  ordered  to  advertise 
and  sell,  as  the  law  directs,  the  undivided  one-half  interest 
of  William  T.  Charles  in  and  to  the  following  described 
lands,"  giving  the  government  numbers  of  the  sections,  town- 
ship, and  range,  and  adding — "  making  3,473.34  acres,  more 
or  less,  which  lands  are  in  the  district  of  lands  subject  to 
sale  at  Cahaba,  and  form  the  plantation  known  as  the  Henry 
Lucas  lower  plantation  on  the  Tallapoosa  river."  At  a  sub- 
sequent term,  on  motion  of  the  complainants,  this  decree 
was  amended  nunc  pro  tunc,  by  including  in  the  order  of  sale 
sections  33  and  34,  "  so  that  the  description  of  lands  in  said 
decree  may  conform  to  the  general  directions  and  evident 
intent  of  said  decree,  and  to  the  pleadings  and  proof  in  said 
cause." 

The  appeal  is  sued  out  by  Thomas  B.  Taylor,  William  T. 
Charles,  and  Fanny  Taylor,  who  assign  as  error,  jointly  and 
severally,  the  final  decree,  the  allowance  of  the  amend- 
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ment  nunc  pro  tunc,  and  the  overruling  of  the  demurrer  to 
the  bill. 

P.  T.  Sayke,  and  D.  Clopton,  for  appellant8. — 1.  The  only- 
interest  William  Charles  has  in  the  trust  property,  under  the 
will  of  Henry  Lucas,  is  to  such  "  support  and  maintenance," 
out  of  the  profits,  as  may  be  allowed  by  the  trustee.  The 
sole  power  he  has  is  to  create  a  charge  upon  the  property, 
by  and  with  the  consent  of  the  trustee,  or  by  the  direction 
of  a  court  of  equity.  The  trustee  alone  is  authorized  to 
manage  and  control  the  property,  to  make  contracts,  to  pay 
debts  against  the  plantation,  and  to  dispose  of  the  profits 
according  to  the  directions  of  the  will.  The  profits  of  the 
plantation  would,  necessarily,  vary  from  year  to  year ;  and 
what  would  be  a  reasonable  allowance  one  year,  might  be 
unreasonable  the  next.  The  amount  to  be  allowed,  there- 
fore, each  year,  in  the  discretion  of  the  trustee,  must  be  gov- 
erned by  circumstances ;  and  no  court  can  control  that  dis- 
cretion, or  fix  the  amount  to  be  allowed  by  the  trustee.  Un- 
questionably, the  trustee  has  no  power  to  pay  debts  con- 
tracted by  the  beneficiaries  ;  how,  then,  can  any  court  com- 
pel their  payment?  The  "use  and  benefit,"  for  which  the 
property  was  held  by  the  trustee,  was  limited  and  specific — 
confined  to  the  single  purpose  of  support  and  maintenance ; 
and  therein  the  case  differs  from  that  of  Hugely  dt  Harrison 
V.  Robinson,  10  Ala.  743.  That  case,  moreover,  was  decided 
by  a  divided  court,  no  two  of  the  judges  agreeing  in  opinion; 
and  it  is  completely  answered  by  the  subsequent  decision  of 
the  Supreme  Court  of  the  United  States,  in  Nichols  v.  Eaton 
(91  U.  S.  R.  725),  in  which  it  is  said  :  "  But  the  doctrine,  that 
the  owner  of  property,  in  the  free  exercise  of  his  will  in  dis- 
posing of  it,  can  not  so  dispose  of  it  but  that  the  object  of 
his  bounty,  who  parts  with  nothing  in  return,  must  hold  it 
subject  to  the  debts  due  to  his  creditors,  though  that 
may  soon  deprive  him  of  all  the  benefits  sought  to  be 
conferred  by  the  testator's  affection  or  generosity,  is  one 
which  we  are  not  prepared  to  announce  as  the  doctrine  of 
this  court." 

The  will  gives  to  Charles  nothing  but  a  support  and  main- 
tenance ;  and  this,  at  the  sole  discretion  of  the  trustee,  to  be 
ascertained  and  determined,  each  year,  by  the  profits. 
Charles  could  not  maintain  a  bill  against  the  trustee,  to  com- 
pel him  to  pay  his  debts ;  nor  can  his  creditors  maintain 
such  a  suit  for  themselves.  He  has  no  assignable  interest  in 
the  property,  or  in  its  profits.  The  corpus  of  the  property 
is  to  remain  intact.  The  support  and  maintenance  are  to 
Vol.  lxv. 
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come  out  of  the  annual  profits  ;  and  when  no  profits  are  real- 
ized, there  is  no  fund  to  be  applied.  The  discretionary- 
power,  vested  in  the  trustee,  depends  entirely  on  the  exist- 
ence of  annual  profits ;  and  its  exercise  by  him,  when  there 
are  no  profits,  would  be  a  breach  of  trust.  A  court  of  equity 
has  no  power  to  do  what  the  trustee  could  not  lawfully  do, 
and  what  Charles  could  not  compel  him  to  do.  The  right 
to  an  annuity  can  not  be  converted  into  a  fee-simple  estate 
in  the  annuitant. — 2  Story's  Eq.  §  1065  a.  Even  if  the  court 
might  compel  the  trustee  to  make  some  allowance  out  of  the 
net  profits,  it  certainly  can  not  destroy  the  fund  out  of  which 
the  allowance  is  to  be  made. 

Public  policy,  it  is  said,  "  forbids  the  disposition  of  prop- 
erty, divested  of  its  legal  incidents  " — that  is,  liability  to 
debts,  and  capacity  of  alienation.  But  public  policy  does 
not  forbid  the  disposition  of  property  by  the  owner  so  as  to 
protect  the  State  from  burdens  which  might  otherwise  fall 
upon  it.  On  the  contrary,  great  charities  are  established, 
and  trustees  appointed  to  administer  them, — as,  for  the  blind, 
the  deaf,  &c. ;  and  such  charities  are  fostered  and  protected. 
But  it  was  never  supposed  that  such  property  could  be  sub- 
jected to  the  debts  of  the  beneficiaries.  With  equal,  if  not 
greater  reason,  should  the  owner  of  property  be  allowed  to 
provide,  after  his  death,  for  the  support  and  maintenance  of 
children,  or  other  beneficiaries,  whom  he  could  support  and 
maintain  while  living  without  the  interference  of  their  cred- 
itors. His  bounty  can  not,  in  either  case,  be  an  injury  to 
creditors  who  had  no  claim  on  him.  To  allow  them  to  strip 
the  unfortunate  debtor  of  the  food,  raiment  and  shelter,  thus 
provided  for  him,  savors  of  the  barbarism  which  allowed 
imprisonment  for  debt. 

The  "support  and  maintenance"  of  Charles,  and  the  leg- 
acy to  Fanny  Taylor,  are  equally  charges  upon  the  estate ; 
and  are  both  to  be  paid  out  of  the  profits,  which  must  be 
apportioned  for  that  purpose.  The  trust  is  a  continuing 
one,  and  does  not  terminate  until  it  is  fully  executed.  A 
sale  of  a  portion  of  the  estate  destroys  the  trust  for  Fanny 
Taylor,  or  imposes  the  whole  of  it  on  the  other  half,  which 
would  be  inequitable.  The  profits  realized  from  the  planta- 
tion were  not  sufficient  to  pay  the  legacy  to  Fanny  Taylor ; 
but  the  legacy  is  not  to  fail  on  that  account.  A  devise  of  the 
rents  and  profits  of  land  is  equivalent  to  a  devise  of  the  land 
itself,  and  will  carry  the  legal,  as  well  as  the  beneficial  inter- 
est, when  not  given  for  a  limited  period. — Reed  v.  Reed,  9 
Mass.  372.  By  a  long  series  of  decisions,  extending  from 
the  reign  of  Charles  11.  to  the  present  time,  a  bequest  of  the 
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rents  and  profits  of  land,  or  of  a  gross  sum  to  be  raised  out 
of  the  rents  and  profits  at  a  fixed  time,  or  for  a  definite  pur- 

Eose  which  can  not  be  delayed  beyond  a  reasonable  time, 
as  been  construed  to  authorize  a  sale  of  the  land,  when 
necessary  to  raise  the  sum. — Backhouse  v.  MiddUton,  1  Ch. 
Cas.  173 ;  Shreivsbury  v.  Shrewsbury^  1  Vesey,  234 ;  Booth  v. 
Bhndell,  1  Mer.  233 ;  Barnes  v.  Dixon,  1  Vesey,  sr.,  42 ;  Scher- 
merhorn  v.  Schermerhorn,  6  John.  Ch.  70 ;  Green  v.  Behlver, 
1  Atk.  505 ;  2  Story's  Equity,  §§  1064,  1064  a.  The  legacy 
to  Fanny  Taylor  is  not  restricted  to  the  annual  profits ;  on 
the  contrary,  the  testator  plainly  distinguished  between 
annual  profits  and  profits  in  its  more  extended  and  liberal  sig- 
nification, directing  the  legacy  to  Fanny  Taylor  to  be  paid 
out  of  the  profits  generally,  and  not  out  of  the  annual  profits. 
The  excess  of  annual  profits,  over  and  above  the  support  and 
maintenance  of  William  and  Marj  Charles,  accruing  before 
Fanny  Taylor  attained  her  majority,  was  to  be  invested  by 
the  trustee  in  other  property,  which  was  to  be  held  by  him 
subject  to  the  provisions  of  the  will ;  and  this  was  a  part  of 
the  fund  or  property  out  of  which  the  legacy  to  Fanny  Tay- 
lor was  to  be  raised.  No  doubt,  the  testator  supposed  that 
the  legacy  to  her  could  be  raised  out  of  the  profits  of  the 
property ;  but  the  whole  will  shows  that  he  did  not  intend 
she  should,  in  any  event,  be  deprived  of  the  benefit  of  his 
bounty. 

2.  The  decree  first  rendered  by  the  chancellor  was  perfect 
on  its  face,  and  there  is  no  contention  as  to  its  proper  entry 
by  the  register.  There  is  no  evidence  that  any  other  decree 
was  rendered,  or  intended  to  be  rendered  by  him.  The  office 
of  an  entry  nunc  pro  tunc  is  to  place  on  the  record  the  judg- 
ment actually  rendered.  After  the  term  of  the  court  has 
expired,  the  judicial  power  of  the  judge  ceases,  as  to  the 
matters  then  disposed  of ;  and  his  only  power,  at  a  subse- 
quent term,  is  to  correct  the  record,  on  legal  evidence,  so  as 
to  make  it  show  what  was  actually  done.  The  failure  of  the 
court  to  act,  or  its  incorrect  action,  does  not  authorize  an 
entry  nunc  pro  tunc. — Freeman  on  Judgments,  §§  56,  61,  68. 
A  mistake  in  the  verdict  of  a  jury,  however  palpable,  is  not 
a  clerical  misprision. — Traun  v.  Wittick,  27  Ala.  570.  The 
mistakes  or  errors  of  a  chancellor  are  not  clerical — they  must 
be  judicial,  and  revisable  on  error  or  appeal,  or  by  bill  of 
review. — Ex  parte  CressweU,  60  Ala.  378 ;  Bank  of  Kentucky 
V.  Wistar,  8  Curtis,  D.  S.  473  ;  Cameron  v.  McRoherts,  4  Cur- 
tis, U.  S.  303 ;  U.  S.  Bank  v.  Massachusetts,  16  Curtis,  590  ; 
Metcalf  V.  Metcalf,  19  Ala.  319 ;  Moody  v.  Keener,  9  Porter, 
252 ;  2  Dan.  Ch.  Pr.  1233.    As  to  the  general  power  of  courts 
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to  amend  judgments,  see  Ex  parte  Sihhald,  12  Peters,  482  ; 
Gibson  V.  Wilson,  18  Ala.  63  ;  Johnston  v.  Glasscoch,  2  Ala.  522; 
Dickens  v.  Bush,  23  Ala.  849.  The  first  part  pf  the  decree, 
deciding  that  the  complainants  were  entitled  to  have  the 
lands  described  in  the  pleadings  sold,  &c.,  conferred  no 
authority  on  the  register  to  sell  them  ;  and  the  subsequent 
directions  to  him,  containing  a  particular  description  of  the 
lands  to  be  sold,  were  necessary  to  give  him  authority.  That 
special  words  limit  and  control  general  words,  see  JacJcson  v. 
Stackhoicse,  1  Cow.  126 ;  Sedgw.  on  Stat,  and  Const.  Law,  423. 
If  the  general  words  are  to  control  the  special  directions, 
then  no  amendment  was  necessary. 

W.  H.  Graves,  E.  J.  Fitzpateick,  and  D.  S.  Troy,  contra. 
1.  The  policy  of  the  law  "  forbids  the  disposition  of  prop- 
erty, divested  of  its  legal  incidents,  liability  to  debts  and 
susceptibility  of  alienation." — Smith  v.  Moore,  37  Ala.  331 ; 
Hill  on  Trustees,  395  ;  2  Ired.  Eq.  184 ;  1  Jarman  on  Wills, 
816 ;  2  Story's  Equity,  §  974  a,  and  authorities  there  cited. 
The  principle  is  settled  in  this  court,  that  a  beneficial  inter- 
est in  property  can  not  be  conferred  on  a  debtor,  so  that  it 
can  not  be  reached  by  his  creditors,  unless  such  interest  is 
to  be  conferred  and  Is  to  be  enjoyed  jointly  with  others,  and 
is  incapable  of  severance. — Rugely  &  Harrison  v.  Robinson, 
10  Ala.  702  ;  Robertson  v.  Johnston,  36  Ala.  197 ;  Hill  v.  McRae, 
27  Ala.  182 ;  Smith  v.  Moore,  37  Ala.  327.     The  English  cases 
are,  almost  without  exception,  in  perfect  harmony  with  these 
authorities. — Brandon  v.  Robinson,  18  Vesey,  429 ;  Fcley  v. 
BurneU,  1  Bro.  C.  C.  274 ;  Graves  v.  Dolphin,   1  Sim.  66 ; 
Greene  v.  Spicer,  1  Buss.  &  Myl.  395 ;  Snoivden  v.  Dales,  6 
Sim.  524 ;   Yarnold  v.  Bloorehouse,  1  Buss.  &  Myl.  364 ;  Rip- 
pon  V.  Norton,  2  Beavan,  64 ;   Younghusband  v.  Gisborne,  1 
Coll.  400 ;  Piercy  v.  Roberts,  1  Myl.  &  K.  4.     See,  also,  1  Per- 
ry on  Trusts,  ^l'2t-^.     These   authorities   show,   also,   that 
neither  the  interposition  of  a  trustee,  as  the  holder  of  the 
legal  title,  nor  a  discretion  given  to  him  as  in  this  case,  affects 
the  principle,  or  prevents  the  subjection  of  the  beneficial 
interest  of  the  debtor  to  the  payment  of  his  debts.     The  test 
is,  whether  his  interest  is  capable  of  severance  and  separa- 
tion without  injury  to  the  rights  of  other  beneficiaries  who 
are  also  interested  in  the  property ;  and  this  is  determined 
by  the  terms  of  the  will,  which  gives  to  William  and  Mary 
separate  and  distinct  interests  in  the  profits,  and  in  the  prop- 
erty itself  on  the  termination  of  the  trust.     The   legacy  to 
Fanny  Taylor  can  have  no  effect  on  the  rights  of  these  par- 
ties, having  failed  entirely  through  the  utter  failure  to  real- 
ize any  annual  profits,  out  of  which  it  was  payable. 
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2.  The  ameDdment  nunc  pro  tunc  of  the  decree  was  author- 
ized by  the  statutes  of  amendment,  and  by  the  rules  regulat- 
ing; the  practice  in  chancery. — Ford  v.  Tinchant,  49  Ala.  567; 
Cook  V.  Hall,  7  Paige,  188 ;  Murray  v.  Blackford,  2  Wendell, 
221 ;  2  Dan.  Ch.  Pr.  1263-4,  1277,  note  3 ;  lb.  1319-20,  and 
cases  cited  in  note. 

BEICKELL,  C.  J. — The  first  proposition  presented  and 
discussed  by  the  counsel  for  the  appellants,  which  we  pro- 
pose to  consider,  is,  that  the  legacy  to  Fanny  Taylor  is 
charged,  not  only  on  the  profits  of  the  plantation,  but  on  the 
corjjus,  or  principal  of  the  property,  real  and  personal,  devised 
and  bequeathed  in  trust  for  Mary  and  "William  Charles,  if, 
as  has  proved  to  be  the  case,  the  annual  profits,  after  sup- 
porting and  maintaining  Mary  and  William,  would  not,  when 
she  attained  twenty-one  years  of  age,  the  time  when  the  leg- 
acy was  payable,  yield  a  sum  sufiicient  for  its  payment.  It 
is  certainly  true,  as  is  insisted,  that  an  unqualified  devise  of 
the  rents  and  profits  of  lands,  or  an  absolute  gift  of  the  profits 
or  income  of  a  chattel,  is  the  equivalent  of  a  devise  of  the 
lands,  or  of  a  gift  of  the  chattel,  and  will  pass  the  legal,  as 
well  as  the  beneficial  interest. — 2  Jarman  on  Wills,  380, 
marg.  534.  But  when,  as  in  the  present  case,  there  is  a  mere 
power,  or  direction,  to  raise  money  for  the  payment  of  debts, 
or  of  legacies,  out  of  the  rents  and  profits  of  lands,  whether 
it  will  charge  the  lands,  or  pass  any  power  to  raise  it  by  a 
sale  of  them,  is  a  question  of  much  perplexity.  It  is  to  be 
solved,  as  are  all  questions  arising  on  the  construction  of 
wills,  by  ascertaining  the  intention  of  the  testator,  which  is 
the  governing  principle,  or,  as  it  is  sometimes  expressed,  "the 
law"  of  the  instrument. 

The  rule  is  general,  that  pecuniary  legacies  are  not  charge- 
able on  lands,  unless  the  intention  to  charge  is  manifested  by 
express  words,  or  by  fair  implication. —  Wright' v.  Bean,  10 
Wheat.  204;  Lupton  v.  Licpton,  2  Johns.  Ch.  623 ;  Parker  v. 
Fearnely,  2  Sim*.  <fe  Stu.  592  ;  Leiois  v.  Darling,  16  Howard,  1. 
When  the  direction  or  power  is  to  raise  portions  for  children, 
or  a  fund  for  the  payment  of  debts,  the  courts  have  inclined 
to  avoid  a  construction  which  would  leave  the  children  unpro- 
vided for,  or  the  debts  unpaid  ;  a  result  not  consonant  with 
the  natural  afiections  of  the  testator,  or  with  the  sense  of 
justice  which,  it  is  fairly  presumed,  must  be  keenly  felt, 
when  solemnly  declaring  a  disposition  of  property  to  take 
effect  after  death.— 2  Perrv  on  Trusts,  §  §  677-682,;  2  Jar- 
man  Wills,  380-87,  marg.  534-542  ;  2  Story's  Eq.  1064-65. 
Hill  on  Trustees,  532.  But,  as  was  said  by  Lord  Eldon,  in 
Codrington  v.  Fdey,  6  Vesey,  380,  the  court  ought  not  to  be 
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eager  to  lay  hold  of  circumstances,  but  to  hold  an  equal 
mind,  looking  to  the  particular  framing  of  the  trust,  and  the 
intention  of  the  instrument.  • 

In  the  construction  of  wills,  as  in  the  construction  of  other 
instruments,  the  courts  may  and  ought  to  look  to  the  cir- 
cumstances surrounding  the  testator  when  the  will  was 
made,  to  the  state  of  his  property,  and  to  the  relations 
existing  between  him  and  the  recipients  of  his  generosity  ; 
and  the  construction  cannot  be  varied  by  events  subsequent 
to  the  execution.  It  is  from  the  death  of  the  testator  the  will 
speaks — it  must  be  construed  as  it  would  have  been  the 
moment  of  death,  in  Iview  of  then  existing  circumstances, 
without  regard  to  inconvenient  consequences  resulting  from 
subsequent  events,  which  the  testator  did  not  foresee  nor 
anticipate. — Jackson  v.  Bellinger,  18  Johns.  381. 

The  intention  of  the  testator  to  create  a  trust  for  the 
payment  of  the  legacy  to  Fanny  Taylor  is  clear,  and  cannot 
be  doubted.  Nor  can  it  be  doubted  that  he  intended  the 
payment  of  the  legacy  should  be  made  from  the  profits  of 
the  plantation.  When  the  will  was  made,  and  at  the  death 
of  the  testator,  it  was  not  only  possible,  or  probable,  but,  so 
far  as  certainty  could  be  asserted  in  reference  to  a  matter 
of  the  kind,  it  was  certain,  the  profits  of  the  plantatioii  would 
yield,  not  only  a  support  and  maintenance  to  Mary  and 
William  Charles,  but  a  sum  sufficient  for  tl;e  payment  of  the 
legacy,  and  funds  for  accumulation  and  investment  under 
the  trusts  for  .these  purposes,  before  Fanny,  who,  at  the 
death  of  the  testator,  was  not  more  than  eight  years  of  age, 
would  reach  majority,  when  the  legacy  was  payable.  The 
disappointment  results  from  the  calamities  of  war,  and  the 
events  of  political  revolution — the  destruction  of  the  personal 
property,  which  was  indispensable  to  the  derivation  of  the 
profits  the  testator  had  derived,  and  which  he  contemplated 
would  continue  to  be  yielded  from  the  cultivation  of  the 
plantation.  The  term  plantation,  as  it  is  used  in  the  devise, 
comprehended  not  only  the  lands,  but  the  slaves  and  other 
personal  property  on  the  lands,  employed  and  useful  in  their 
cultivation.  Such  a  comprehensive  use  of  the  term  was 
very  common  when  the  will  was  executed,  and  at  the  death 
of  the  testator,  in  the  community  in  which  he  lived  aad  died  ; 
and  the  term  profits,  when  applied  to  the  cultivation  of  a 
plantation,  had  then  a  general,  popular  signification.  It  was 
never  confounded  with  rents,  or  with  proceeds ;  it  denoted 
the  annual  gain,  or  income,  from  the  sale  of  products,  after  a 
deduction  of  the  expenses  of  cultivation.  There  was  no  de- 
duction because  of  the  value  of  the  labor,  for  the  labor  was 
the  property  of  the  owner,  as  was  the  land  cultivated.     It  is 
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in  this  sense,  it  is  evident,  the  word  was  employed  in  the 
trust  for  the  payment  of  the  legacy  to  Fanny.  From  the 
annual  gain,  or  iucome,^erived  from  a  sale  of  the  products  of 
the  plantation,  it  was  contemplated  and  intended  by  the 
testator,  a  fund  would  be  accumulated  for  the  payment  of 
the  legacy,  before  she  reached  twenty-one  years  of  age.  The 
trustee  was  directed  to  allow  Mary  and  William,  out  of  the 
profits  of  the  plantation,  annually,  such  sums  of  money  as  in 
his  discretion  were  right,  according  to  their  condition  in  life, 
share  and  share  alike,  for  their  support  and  maintenance  ; 
and  the  balance  of  such  profits,  if  any,  he  was  to  invest.  It 
seems  clear,  therefore,  that  the  term  profits  was  employed  in 
its  then  ordinary  and  popular  signification,  as  denoting  the 
annual  gain  or  income  derived  from  a  sale  of  the  products, 
deducting  the  expenses  of  cultivation.  Such  is  its  meaning 
in  the  trust  for  the  support  and  maintenance  of  Mary  and 
William,  who,  it  is  apparent,  were  the  primary  objects  of  the 
testator's  bounty ;  and  there  is  nothing  in  the  context  which 
would  justify  its  deflection  from  that  meaning  in  the  trust  in 
favor  of  Fanny. 

The  trust,  in  its  entirety,  is  to  raise  the  money  to  satisfy  a 
legacy  to  one  having  no  relation  to  the  testator — with  no 
claims  upon  his  natural  affections,  and  for  whom  he  was  under 
no  duty  of  providing.  It  is  not  a  trust  to  raise  a  portion  for 
a  child,  who  would  be  unprovided  for  if  the  corpus  of  the 
Estate  is  not  charged  with  its  payment.  It  is  to  be  raised 
out  of  the  prq/lfs  of  tJie  plantationy  and  is  not  a  charge  upon 
the  plantation. — 2  Roper  Leg.  148  ;  Wilson  v.  HalliJey,  1  Russ. 
&  Mylne,  590 ;  Heneage  v.  Lord  Andrew,  3  You.  &  Jer.  360. 

It  is  clear,  too,  that  the  testator  intended  it  should  be 
raised  from  the  profits  accruing  before  Fanny  became  twenty- 
one  years  of  age,  and  not  from  profits  subsequently  accruing. 
An  analysis  of  the  disposition  shows  plainly  its  true  charac- 
ter. The  whole  legal  estate  resides  in  the  trustee,  for  the 
benefit  of  Mary  and  William  Charles  primarily — it  is  for 
them  the  corpus  is  to  bo  preserved,  and  the  surplus  of  profits, 
if  any  there  should  be,  accumulated,  and  converted  into 
principal.  There  is  a  trust  of  the  profits  declared,  first,  for 
the  support  and  maintenance  of  Mary  and  William  ;  second, 
to  accumulate  in  .the  period  intervening  after  the  death  of 
the  testator,  and  before  Fanny  Taylor  became  twenty-one 
years  of  age,  five  thousand  dollars  for  the  payment  of  the 
legacy  to  her.  There  is,  in  other  words,  a  gift,  not  of  five 
thousand  dollars,  referring  to  these  profits  as  a  fund  for  its 
payment,  but  a  specific  gift  of  five  thousand  dollars  of  the 
profits  accumulating  within  the  particular  period,  there  being 
deducted  from  such  profits,  annually,  a  sum  sufficient  for  the 
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comfortable  support  and  maintenance  of  Mary  and  William. 
A  failure  of  profits  disappoints  the  gift— the  thing  given  does 
not  exist,  and  there  can  be  no  compeasation  made  to  Fanny 
from  estates  or  property  otherwise  devised  or  bequeathed  by 
the  testator.  It  is  of  the  nature  of  all  such  specific  gifts, 
that  they  fail  by  failure  of  the  fund  of  which  they  are  a  part, 
or  of  the  source  from  which  they  are  to  be  derived. — 1  Roper 
Leg.  195. 

The  seconcj^proposition  pressed  in  support  of  the  assign- 
ment of  errors  is,  that  the  interest  of  William  in  the  profits, 
or  in  the  corpus  of  the  estate,  cannot  be  subjected  to  the  sat- 
isfaction of  his  debts.    It  is  said  the  profits  cannot  be  reached, 
because  the  amount  which  was  allowable  to   him   depended 
upon     the    discretion   of    the   trustee,  which     cannot    be 
controlled;  and  the  coijjus,  or  principal,   cannot   be  reached 
without  infringing  the  clause  of  the  gift  declaring   that,  in 
"no  event,  is  the  principal  of  the   bequest  to   be  interfered 
with,  by  any  one,  or  be  parted    with,  or  charged,   except  by 
the  express  assent  of  said  Thomas  Taylor,  or  by  the  express 
direction  of  the  Chancery  Court  having  jurisdiction  for  that 
purpose,  in  a  case  regularly  brought  before  it."     We  do  not 
deem  it  necessary  to  consider  or  discuss  the  proposition,  at 
length.     The  law  in  reference  to  it  is  settled  conclusively  by 
former  decisions  of  this  court,  from  which  we  cannot  depart. 
There  cannot  be  a  legal  or  equitable  right  in  or  to  property, 
or  to  its  rents,  income,  or  profits,  not   so    blended  with    the 
rights  of  others  as  to  be  incapable  of  separation  and  identi- 
fication, that  may  not,  by  some  appropriate  remedy,  in  law 
or  in  equity,  according  to  the  nature  of  the  case,  be  condemn-  . 
ed  to  the  satisfaction   of  debts.    It    is    violative   of  public 
policy,  and  in  fraud  of  the  rights  of  creditors,   to    create  a 
well-defined  beneficial  interest,  legal  or  equitable,  in  prop- 
erty, real  or  personal,  or  in  its   rents,  income,  or   profits, 
which  can   be  enjoyed  by   an  insolvent  debtor,  free  from 
liability  for  the  payment  of  debts.    Laws  have  been  enacted, 
constitutional  provisions  have  been  ordained,  by  which  the 
roof  that  shelters,  and  such   personal   projoerty   as  may  be 
necessary  to  save  the  unfortunate  debtor,  or  his  family,  from 
being  reduced  to  absolute  want,  is  relieved  from   liability  to 
debts  subsequently  contracted.     The  policy  of  such  laws  the 
courts  have  upheld  and    enforced.     They  work  no  fraud  or 
injury ;   for  of  them  the  creditor  has  knowledge    when  his 
debt  is  contracted,  and  is  informed  that  the  property  exempt 
is  withdrawn  from  liability  to  its  payment.     But,  as  to  prop- 
erty not  thus  exempt,  the  policy  of  the  law  is  that  it  shall 
not  be  enjoyed  while    creditors    are    unpaid.     It  is  not  of 
importance  that  it  is  acquired  subsequent  to  the  contracting 
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of  the  debts.  Future  acquisitions,  whether  the  fruit  of  the 
debtor's  thrift,  energy,  industry,  skill  and  intelligence,  or 
descending  to  him  by  operation  of  law,  or  gifts  proceeding 
from  the  mere  generosity  of  others,  when  he  is  clothed  with 
ownership,  are  a  source  from  which  creditors  may  well  antic- 
ipate satisfaction  of  their  debts. 

In  Rugely  v.  Bobinson,  10  Ala.  731,  it  was  said  by  Judge 
Ormond:  "  I  understand  the  law  to  be,  that  no  one  can  have 
a  legal  or  equitable  right  to  property,  which  is  aot  subject  to 
the  payment  of  his  debts,  either  at  law,  or  by  a  proceeding 
in  equity,  according  to  the  nature  of  the  case."  And  in  the 
same  case,  it  was  said  by  Judge  Goldthwatte  :  "I  hold  it  to 
be  entirely  clear,  that  whatever  a  debtor  can  himself  claim 
to  enjoy  as  a  general  use,  benefit  or  interest,  in  property 
capable  of  separation  and  division,  may  be  reached  by  his 
creditors."  It  was  further  said  by  Judge  Ormond  :  "  In  my 
opinion,  ingenuity  cannot  devise  a  plan,  by  which  one  can 
have  the  use  and  benefit  of  property  (with  the  exception  of  a 
joint  use  not  capable  of  severance),  in  defiance  of  his  credi- 
tors. No  matter  what  guise  it  may  assume,  whether  it  is  in 
the  shape  of  a  maintenance  in  the  discretion  of  trustees,  or 
whether,' as  in  this  case,  it  is  openly  avowed  to  be  for  his  use 
and  benefit,  in  every  conceivable  case,  where  he  takes  a 
beneficial  interest,  it  maybe  subjected  to  the  payment  of  his 
debts."  This  doctrine  has  been  reaffirmed,  after  careful 
consideration,  in  two  subsequent  cases — Robertson  v.  John- 
ston, 36  Ala.  197  ;  Smith  v.  Moore,  37  Ala.  329. 

An  absolute,  unqualified  discretion  to  withhold,  or  to  ap- 
propriate rents,  income,  or  profits,  to  the  support  of  a 
beneficiary,  it  may  be,  can  be  conferred  on  a  trustee  ;  and  it 
may  be  that,  when  it  is  conferred,  neither  the  cestui  que  trust, 
nor  a  creditor  asserting  his  irights,  can  invoke  the  interfer- 
ence of  a  court  of  equity  to  direct  or  control  it.  In 
reference  to  such  a  case,  there  would  be,  perhaps,  a  qualifi- 
cation of  the  rule  so  broadly  stated  by  Judge  Ormond.  We 
do  not  enter  on  that  question  ;  for,  in  the  present  case,  the 
discretion  conferred  on  the  trustee  cannot  be  regarded  as  of 
that  character.  Though  it  was  contemplated  he  would  be 
careful  and  prudent  in  expending  the  profits  in  the  mainte- 
nance of  Mary  and  William,  upon  them  separately  was 
conferred  a  clear,  substantial  right  to  support  and  mainte- 
nance, which  he  could  not  disappoint ;  and  if  he  had  been 
refractory  in  the  exercise  of  his  discretion,  a  court  of  equity 
would  have  intervened  for  their  relief.  It  is  apparent,  too, 
that  the  interests  of  Mary  and  William  in  the  profits  are  not 
blended.  They  do  not  take  jointly,  but  in  common — share 
and  share  alike,  in  the  words  of  the  devise — thusdiStinguish- 
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ing  the  interests  of  each,  instead  of  blending  them.  Notv,  it 
cannot  be  debatable,  that  an  interest  of  this  character,  which 
a  debtor  can  successfully  assert  and  enforce  in  his  own  name, 
is  subject  to  the  payment  of  his  debts. 

The  undivided  equitable  estate  of  William,  it  is,  if  possible, 
freer  from  doubt,  is  liable  to  the  claims  of  creditors.  We  shall 
not  stop  to  inquire,  whether,  by  the  event  of  Fanny  Taylor 
and  of  Mary  and  William  having  attained  majority,  the 
estate  of  the  trustee  has  not  expired,  and  Mary  and  William 
are  not  now,  by  operation  ofjthe^statute  (Code  of  1876,  §  2185), 
clothed  with  the  legal,  as  well  as  the  equitable  estate.  The 
duration  of  the  legal  estate  is  measured  by  the  character, 
necessities,  and  exigencies  of  the  trusts  declared  ;  and  it  will 
be  construed  to  continue  only  so  long,  and  to  be  of  the  charac- 
ter niBcessary  for  him  to  discharge  them.  The  trusts  were  all 
declared  in  view  of  the  minority  and  consequent  disabilities 
of  the  beneficiaries,  well  adapted  for  the  preservation  of  the 
estate  and  their  protection  while  they  were  not  sui  juris  ;  but 
it  is  difficult  to  suppose  it  was  intended  the  powers  of  the 
trustee,  or  his  estate,  should  continue  after  the  necessity  for 
them  ceased.  Be  this  as  it  may,  the  beneficial  or  equitable 
estate  had  all  the  incidents,  properties,  characteristics  and 
consequences,  of  a  corresponding  legal  estate  in  fee  simple. 
It  was  descendible,  devisable,  and  alienable.  If  either  Mary 
or  Charles  had  died  intestate,  it  would,  as  a  pure  fee  simple 
at  law,  have  descended  to  heirs  ;  or,  if  attaining  majority- 
either  had  devised  it,  the  devisee  would  have  succeeded  to 
it.  It  could  have  been  aliened,  in  any  proper  mode  of  con- 
veyance, by  either,  after  attaining  majority.  Having  these 
incidents,  properties  and  qualities,  it  results  tbat,  by  opera- 
tion of  law,  it  is  liable  in  invitvm,  like  any  other  property, 
to  the  payment  of  debts. — 2  Story's  Eq.  §  974.  If  the  clause 
of  the  devise  in  reference  to  charging  or  parting  ivitJi  it,  was 
intended  to  operate  after  the  devisees  became  of  age,  and  is 
in  restraint  of  the  power  of  the  donee  to  alienate,  it  is  re- 
pugnant to  the  gift,  and  is  void. 

The  only  remaining  question  relates  to  the  amendment  of 
the  decree,  by  inserting  in  it  by  proper  description  a  part 
of  the  lands  omitted  originally  by  inadvertence.  It  may  be 
admitted  that  it  is  not  the  office  of  an  amendment  nunc  pro 
tunc,  to  cure  the  imperfection  or  impropriety  of  a  judgment 
or  decree  as  actually  rendered  ;  but  to  supply  omissions,  or 
to  correct  errors  in  its  entry  of  record.  It  cannot  cure  the 
inaction,  or  the  erroneous  action  of  the  court ;  and  it  presup- 
poses that  the  judgment,  as  it  is  proposed  it  shall  be  entered, 
was  the  judgment  really  rendered.  The  error  to  be  cured  is 
the  inadvertence  or  omission  in  its  entry.     When  we  look  to 
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the  record,  all  the  proceedings  prior  to  the  rendition  of  the 
decree,  we  find  that  the  controversy  was  whether  the  interest 
or  estate  of  William  in  the  whole  of  the  lands  devised  should 
be  subjected  to  the  judgments  of  the  complainants.  In  the 
pleadings  the  lands  are  described  according  to  the  govern- 
ment surveys.  There  was  no  pretense  that  one  part  of  the 
lands  were  or  might  be  liable,  while  another  part,  on  som*e 
peculiar  ground,  was  free  from  a  like  liability.  When  we 
look  to  the  decree  rendered,  there  is  a  plain  purpose  to 
determine  the  whole  controversy — not  to  adjudicate  as  to  a 
part  of  the  lands,  or,  while  subjecting  a  part,  to  free  another 
from  liability.  It  is  plain,  too,  that  the  judicial  mind  passed 
upon,  and  pronounced  sentence  that  the  share  of  William  in 
the  profits,  and  his  undivided  half  interest  in  the  lands  de- 
scribed in  the  pleadings,  should  be  condemned  and  apprbpri- 
ated  to  the  payment  of  his  creditors  who  were  parties.  It  is 
in  the  order  to  the  register  to  make  sale,  that  the  chancellor 
proceeds  to  describe  the  lands  by  their  governmant  surveys, 
as  they  were  described  in  the  pleadings,  and  by  inadvertence 
omits  a  part.  A  judge,  as  well  as  a  clerk  or  register,  may 
fall  into  errors  of  this  character ;  and  it  would  be  a  reproach 
to  justice,  if  they  could  not  be  corrected  when  discovered, 
from  the  clear  and  conclusive  evidence  the  record  furnishes. 
It  is  not  the  entry  of  a  judgment  never  rendered,  but  the 
entry  of  the  judgment  as  rendered,  by  inadvertence  not 
correctly  entered  when  rendered. 
We  find  no  error  in  the  record,  and  the  decree  is  affirmed. 

Stone,  J.,  not  sitting. 


Hatcliett  V.  Billingslea. 
Brickell   v.  Billingslea. 

Final  SetUement  of  Accounts  of  Resigned  Administrator. 

1.  Statutory  provisions  regulating  settlements  of  accounts  of  executors  or 
administrators  whose  authority  has  ceased.— The  several  statutory  provisions 
contained  in  the  Code  of  1867,  as  sections  2232  to  2238,  inclusive,  and  2165  to 
2167,  inclusive,  and  in  the  Code  of  1876  as  sections  2537  to  2540,  inclusive, 
and  2590  to  2596,  inclusive,  though  not  collated,  nor  even  placed  in  juxtapo- 
sition, in  either  compilation  of  the  statutes,  relate  to  the  same  subject,  and 
are  to  be  construed  together,  giving  operation  to' each. 

2.  Notice  of  settlemeni  to  administrator  de  bonis  iwn. — ^Tien  an  executor  or 
administrator  who  has  resigned  or  been  removed,  or  the  personal  representa- 
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live  of  one  who  is  deceased,  makes  a  settlement  of  |his  accounts,  whether 
voluntary  or  compulsory,  with  a  succeeding  administrator,  personal  notice  of 
the  settlement  must  be  given  to  such  succeeding  administrator  (Code, 
§  2538),  and  notice  bj-  publication  or  posting,  under  the  general  statute 
(§  2512),  is  not  sufficient. 

3.  Same;  recilal  of  notice  or  appearance;  discontinuance. — On  appeal  from 
the  decree  rendered  on  such  settlement,  by  the  administrator  de  bonis  non,  the 
failure  of  the  record  to  show  notice  to  him  would  work  a  reversal,  unless  it 
showed  that  he  appeared  ;  and  although  notice  to  him  would  be  unnecessary, 
if  be  appeared,  or  if  the  proceedings  were  instituted  by  him,  a  former  citation 
issued  at  his  instance,  which  was  discontinued  by  the  failure  to  prosecute  it 
(no  order  being  made  in  reference  to  it  on  the  day  appointed),  would  not  dis- 
pense with  the  necessity  for  notice. 

i.  Same;  effect  of  ^former  settlement,  as  coniinuinr/ notice. — A  former  settle- 
ment, made  with  another  administrator  de  bonis  non,  and  reversed  by  this 
court  on  appeal,  would  not  operate  as  notice  to  a  siicceeding  administrator 
on  another  settlement  after  the  reversal. 

5.  Jurisdiction  of  Probate  Court  in  settlement  of  adfninistrator's  acc-ounts. 
in  the  settlement  of  the  accounts  of  executors  and  administrators,  as  well  as 
in  the  grant  of  letters  testamentary  or  of  administration,  the  Probate  Court  is 
a  court  of  general  jurisdiction,  such  settlements  being  orphans'  business  within 
the  meaning  of  the  constitutional  grant  of  jurisdiction. 

6.  Validity  of  probate  decree  as  against  administrator  de  bonLi  non,  wilhoui 
notice  ;  hoio  vacated. — On  the  settlement  of  the  accounts  of  an  executor  or  ad- 
ministrator who  has  resigned,  the  decree  rendered  is  not  void  on  its  face, 
because  the  record  does  not  affirmatively  show  personal  notice  to  the  admin- 
istrator de  lM))iis  non,  or  an  appearance  by  him  ;  but,  if  he  in  fact  had  no  notice, 
and  did  not  appear,  the  decree  is  void,  and  may  be  annulled  and  vacated,  at 
his  instance,  in  the  court  by  which  it  was  rendered. 

7.  Payments  to  or  for  distributee. — On  such  settlement  by  an  executor  or 
administrator  who  has  resigned  or  been  removed,  if  he  desires  to  charge  a  dis- 
tributee with  piymeats  made  oq  his  separate  accouat  (Code.  §§  2044-46),  the 
publication  should  give  notice  thereof ;  but  in  no  case  can  he  have  a  decree 
against  the  distributee,  or  against  the  administrator  de  bonis  non,  for  an  excess 
of  such  separate  payments  above  the  assets  remaining  in  his  hands. 

8.  Statutes  omitted  Jrom  Code. — The  act  approved  August  12th,  1868,  enti- 
tled "  An  act  to  authorize  Probate  Courts  to  render  decrees  in  certain  cases" 
(Sess.  Acts  1868,  p. .  44),  not  having  been  carried  into  the  Code  of  1876,  is 
not  now  of  force. 

Appeals  from  the  Probate  Court  of  Montgomery. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Mrs.  Harriet  Billingslea,  as  administratrix  (and 
H.  C.  Billingslea,  her  husband,  as  administrator  in  right  of 
his  wife)  of  the  estate  of  Bobert  J,  Glenn,  deceased,  who  was 
the  husband  of  Mrs.  Billingslea  at  the  time  of  his  death. 
The  record  shows,  that  said  decedent  died  on  the  4:th  day  of 
May,  1858,  in  said  county  of  Montgomery,  where  he  resided, 
leaving  a  large  estate,  consisting  principally  of  a  plantation 
and  slaves  ;  that  letters  of  administration  on  his  estate  were 
duly  granted  by  the  Probate  Court  of  said  county,  on  the  22d 
May,  1858,  to  Mrs.  Harriet  Glenn,  his  widow,  who  afterwards 
married  said  H.  C.  Billingslea;  that  Mrs.  Billingslea  resigned 
the  administration  on  the  3d  September,  1866,  and  her  res- 
ignation was  accepted ;  that  letters  of  administration  de  bonis 
7ion  were  thereupon  granted  to  W.  G.  Waller,  who  continued 
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to  discharge  the  duties  of  the  trust  until  his  death,  in  May,. 
1872;  and  that  letters  of  administration  de  boais  nan  were 
afterwards  granted  to  W.  T.  Hatchett,  one  of  the  present 
appellants.  The  widow,  as  administratrix,  kept  the  estate 
together,  and  cultivated  the  lands  with  the  labor  of  the  slaves, 
until  their  emancipation  in  1865  ;  but  it  is  admitted  that  she 
did  tliis  without  any  order  of  court.  She  made  a  final  settle- 
ment of  her  administration,  soon  after  her  resignation  ;  but,, 
on  th  tt  settlement,  exceptions  beiug  reserred  by  the  adverse 
parties  to  several  rulings  of  the  court,  the  decree  rendered 
was  reversed  by  this  court  on  appeal,  at  its  January  term, 
1868,  and  the  cause  was  remanded,  as  shown  by  the  report 
of  the  case — Glevn  v.  Glen% Al  Ala.  571.  After  the  reversal 
of  the  cause,  another  settlement  was  made  in  the  Probate 
Court,  in  July,  1868 ;  but  the  decree  rendered  was  again 
reversed  by  this  court  on  appeal,  at  its  January  term,  1871, 
and  the  cause  was  again  remanded,  as  shown  by  the  report 
of  the  case — Billingdea  v.  Glenn,  45  Ala.  540.  No  certificate 
of  reversal,  it  seems,  was  sent  to  the  lower  court,^  or  received 
by  that  court,  prior  to  the  29th  June,  1877;  on  which  day,  as 
the  record  shows,  a  citation  was  issued  to  Billingslea  and 
wife,  at  the  instance  of  Hatchett  as  administrator  de  bonis 
non,  requiring  them  to  appear  and  settle  Mrs.  Billingslea's 
administration  on  said  estate.  The  citation  required  them 
to  appear  on  the  I9th  day  of  July,  1877 ;  but  nothing  ap- 
pears to  have  been  done  in  the  matter  on  that  day,  so  far  as 
the  record  discloses.  On  the  22d  August,  1877,  Hatchett,  as 
administrator  de  bonis  non,  filed  a  bill  in  equity  against  Bill- 
ingslea and  wife,  making  the  heirs  and  distributees  parties 
defendants  with  them,  to  compel  a  settlement  of  Mrs.  Bill- 
ingslea's  administration.  To  this  bill  Billingslea  and  wife 
filed  a  plea,  averring  the  pendency  of  the  proceedings  in 
the  Probate  Court,  and  alleging  that  said  court  had  full 
jurisdiction  to  determine  all  matters  arising  on  the  settlement. 
The  chancellor  sustained  the  plea,  and  dismissed  the  bill ; 
and  his  decree  was  affirmed  by  this  court  on  appeal,  at  the 
last  term. — See  the  report  of  the  case — Glenn's  Admr  v.  Bill- 
ingslea, 63  Ala.  345-56— where  the  plea  is  set  out  at  length. 

The  record  does  not  show  that  any  further  proceedings 
were  had  in  the  Probate  Court,  until  the  221  October.  1877 
(after  the  afiirmauce  of  the  chancellor's  decree  by  this  court), 
when  the  following  entry  was  made :  "  This  day  come  Har- 
riet Billingslea  and  H.  C.  Billingslea,  her  husband,  and 
move  the  court  to  set  a  day  for  final  hearing  and  auditing  of 
the  account  of  said  Harriet  Billingslea  as  administrator  of 
the  estate  of  R.  J.  Glenn,  deceased,  heretofore  decreed  upon  in 
this     court,  but    reversed    by     the    Supreme  Court ;  and 
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suggested  and  made  known  to  the  court  that,  since  the 
last  proceeding  in  said  cause,  Annie  Glenn,  one  of  the  heirs 
of  said  estate,  has  died,  and  Benjamin  Trimble,  ^\'ho  resides 
in  said  State  and  county,  is  the  administrator  of  her  estate ; 
and  that  W.  T.  Hatchett,  who  resides  in  said  State  and 
county,  is  now  the  administrator  de  bonis  non  of  tlie  estate  of 
said  R.  J.  Glenn  ;  and  that  Mary  Glenn,  another  of  said  heirs, 
of  full  age,  has  intermarried  with  E.  0.  Brickell,  who  resides 
at  Huntsville,  Alabama  ;  and  they  ask  that  said  proceedings 
may  be  revived  against  all  of  said  parties.  It  is  therefore 
ordered  by  the  court,  that  the  15th  day  of  November,  1877, 
be  appointed,  as  a  day  for  the  hearing  and  consideration  of 
said  account,  and  that  notice  thereof  be  given,  by  publication 
for  three  weeks  in  the  Advertiser  and  3Iail,  a  newspaper  pub- 
lished in  said  county ;  and  it  appearing  to  the  court  that 
Leila  Glenn,  one  of  the  heirs  of  said  deceased,  is  a  minor,  it 
is  ordered  that  Benjamin  Gardner  be,  and  is  hereby,  ap- 
pointed guardian  ad  litem,  to  represent  and  protect  her  inter- 
est in  all  matters  pertaining  to  said  settlement,  and  that  he 
have  due  notice  of  his  appointment  as  such  guardian  ad 
litem,  and  of  the  day  hereinbefore  fixed." 

The  settlement  was  continued  by  the  court  several  times 
(the  orders  of  continuance  not  showing  the  appearance  of 
any  of  the  parties,  nor  stating  any  reason  for  the  continu- 
ance), until  the  19th  November,  1877,  when  the  following 
decree  was  rendered  :  "  In  the  matter  of  the  final  settlement 
of  the  administration  of  the  estate  of  Robert  J.  Glenn,  de- 
ceased, by  his  widow,  Harriet  Billingslea.  This  cause, 
having  been  reversed  and  remanded  by  the  Supreme  Court, 
came  on  to  be  further  heard  this  day,  having  been  continued 
from  the  15th  inst. ;  and  now  come  Harriet  Billingslea,  the 
former  administratrix,  and  her  husband,  H.  0.  Billingslea, 
and  move  the  court  to  proceed  to  audit  the  accounts  pf  the 
said  Harriet,  heretofore  filed  in  this  court,  for  the  final  settle- 
ment of  her  administration.  And  it  appearing  to  the  court 
that  notice  of  the  day  set  for  the  hearing  of  this  cause  on 
the  15th  November,  specifying  the  name  of  the  deceased, 
and  of  the  administratrix  and  her  husband,  and  that  the 
settlement  proposed  to  be  a  final  settlement,  has  been  given 
for  three  successive  weeks,  by  publication  in  the  Montgomery 
Advertiser,  a  newspaper  published  in  said  county,  as  ordered 
by  this  court  on  the  22d  day  of  October,  1877  ;  and  Benja- 
min Gardner,  who  was  heretofore  appointed  to  act  as  guar- 
dian ad  litem  for  Leila  Glenn,  an  infant  distributee,  having 
consented  to  act  as  such  guardian,  and  being  now  in  court, 
and  desiring  the  court  to  proceed  in  said  cause  ;  thereupon 
the  court  proceeded  to  audit  and  state  said   account,  and, 
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upon  such  auditing,  finds  and  decrees,  that  the  said  Harriet 
Billingslea  and  her  husband,  H.  C.  Billingslea,  have  account- 
ed for  all  the  assets  which  came  into  her  or  their  hands  ;  and 
that  the  account  of  the   said  administratrix,  as  audited  and 
stated,  be  allowed,  passed,  and  recorded.     And  it  appearing, 
bj  said  account,  that  there  is  a  balance  of  $2,006.13  in  favor 
of  said  Harriet  Billingslea,  and  it  being  further  shdwn  that 
the  same  is  part   of  her  statutory  separate  estate,  and  that 
the  estate  of  the  said  B..  J.  Glenn   is  solvent;  it  is  ordered, 
adjudged,   and   decreed,   that   she  recover  the  said  balance 
($2,006.  13)  of  W.  T.  Hatchett,  as  administrator  de  bonis  non 
of  said  estate ,  for  which  execution  may  issue,  to  be  levied  of 
the  goods,  chattels,  and  effects  of  said  estate,  in  the  hands  of 
said  W.   T.  Hatchett   to   be  administered.     The  court  then 
proceeded  to  examine  and  state  the  accounts  of  the  said  ad- 
ministratrix, filed  in  court,  showing  the  amount  of  money 
laid  out  and  expended  by  her  for  the  heirs  and  distributees 
of  said  estate  during  her  administration,   said  Leila  Glenn, 
the  minor,  being  represented  by  her  guardian  ad  litem,  Ben- 
jamin  Gardner ;  and  upon  such  auditing  it  appears  to  the 
court  that  the  said  administratrix,  during  her  administration, 
has  laid  out  and  expended  for  Mary  Brickell,  one   of  said 
distributees,  including   interest  (as  charged  against  the  ad- 
ministratrix in  her  account  with  the  estate),  for  twelve  years 
and  six  months  from  the  end  of  the  war,  and  without  charg- 
ing any  interest  prior  thereto,  the  sum  of  $5,321.98  ;  and  that 
she  expended   for  Annie   Glenn,  one   of  the  distributees  of 
said  estate,  during  the  same  period,  $2,560.82 ;  and  that  she 
expended  for  Leila  Glenn,  another  distributee   of  said  estate, 
during  the  same  period,  the  sum  of  $2,431.14;  and  that  all  of 
said  sums  were  advanced  by  the  said  administratrix,  during 
the  minority  of  the  said   several   distributees,   for  their  due 
maintenance  and  education,  out  of  the  effects  of  said  estate 
in  her  hands   as  administratrix,    with   which  she   has  been 
charged  in  her  accounts  with  said  estate,    and  for  which  she 
has  received  no  credit  whatever  ;  it  is  therefore  ordered  and 
decreed,  that  the  accounts  of  the  said  Harriet  Billingslea,  as 
administratrix,  with  the  said  Mary  Brickell,  Leila  Glenn,  and 
Annie  Glenn,  deceased,  as  the  same  are  stated  by  the  court, 
be  passed,  allowed,  and  recorded ;  and  it  is  further  ordered 
and  decree!,  that  the  said  Mary   Brickell  be  charged,  on  the 
final  settlement  and  distribution  of  said  estate,  with  the  said 
sum  of  $5,324.9  ■>,  as  of  this  date,  by  way  of  payment  of  her 
distributive  interest  in  said  estate  ;  and  that  the  said  Harriet 
Billiugslea  be,  and  she  is  hereby,   authorized  to  demand  and 
receive,  and  the  said  W.  T.  Hatchett,   the   administrator  de 
bonis  non  of  said  estate,    is   directed   to   pay  to  her,  the  said 
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sum  of  $5,324.98,  with  interest  from  this  date,  out  of  the  dis- 
tributive interest  or  share  of  said  Mary  Brickell  in  said 
estate,  which  may  be  in  his  hands  for  distribution  at  any 
time."  Similar  orders  are  made  as  to  the  balances  found 
"against  Annie  and  Leila  Glenn,  respectively ,  and  the  decree 
then  concludes,  thus  .•  "  And  it  appearing  to  the  court  that 
the  said  administratrix,  Harriet  Billingslea,  has  accounted 
for,  and  delivered  to  the  succeeding  administrator,  all  the 
assets  of  said  estate  which  came  into  her  hands,  or  with 
which  she  is  properly  chargeable,  it  is  ordered  and  decreed 
that  the  administration  of  said  estate  by  Harriet  Billingslea 
be  decreed  finally  settled,  and  that  she  and  her  husband  be, 
and  they  are  hereby  discharged  from  the  same." 

On  the  12th  January,  1880,  Mrs.  Mary  Brickell  filed  her 
petition  in  said  court,  seeking  to  set  aside  this  decree,  and 
alleging  that  neither  she  nor  Hatchett,  the  administrator  de 
bonis  non,  had  personal  notice  of  the  proceeding ;  and  on  the 
same  day  Hatchett  filed  his  petition,  seeking  to  set  it  aside 
on  the  same  grounds.  The  two  petitions  were  heard  to- 
gether by  consent ;  and  on  the  hearing,  as  appears  by  the 
bill  of  exceptions,  all  the  proceedings  had  in  the  matter  of 
said  estate,  as  above  stated,  being  in  evidence,  and  there 
being  no  dispute  as  to  the  facts,  the  court  dismissed  the 
petitions.  Each  of  the  petitioners  reserved  a  bill  of  exceptions 
to  the  ruling  and  decree,  and  each  here  assigns  it  as  error. 
The  two  causes  were  argued  and  submitted  together. 

E.  J.  FiTZPATRiCK,  with  whom  were  Thos.  H.  Watts,  and 
D.  Clopton,  for  appellants. — 1.  In  the  settlement  of  admin- 
istrations, the  Probate  Court  is  a  court  of  special  and  limited 
jurisdiction. — 1  Brick.  Digest,  791,  §  796.  Its  jurisdiction  is 
limited,  as  to  every  matter  of  which  it  would  not  have  juris- 
diction except  for  its  grant  by  statute. — Hays  v.  Gockrell,  41 
Ala.  81 ;  Wyatt's  Adm'r  v.  Ramho,  29  Ala.  526 ;  Lamar  v. 
Gunter,  39  Ala.  324 ;  Lewis  v.  Allred,  57  Ala.  628. 

2.  In  the  absence  of  the  statute,  the  Probate  Court  would 
have  no  jurisdiction  to  settle  the  accounts  of  a  resigned,  re- 
moved, or  deceased  administrator ;  and  the  administrator 
de  bonis  non  could  not  be  a  party  to  such  settlement,  since 
his  only  right,  at  common  law,  was  to  recover  the  unadmin- 
istered  or  unrecovered  assets  remaining  in  specie  in  the  hands 
of  his  predecessor. — 15  Ala.  268 ;  11  Ala.  872  ;  Hays  v.  Gock- 
rell, 41  Ala,  79. 

3.  In  the  exercise  of  a  limited  jurisdiction,  the  records  of 
every  court  must  affirmatively  show  the  facts  necessary  to 
support  its  jurisdiction  ;  otherwise,  its  judgments  and  decrees 
are  nullities. —  Gunn  v.  Howell,  27  A^a,  663  ;  Wyatt's  AdtrCr  v. 
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Ramho,  29  Ala.  510 ;  Wightman  v.  Karsner,  20  Ala.  446 ;  Fos- 
ter V.  Glazener,  27  Ala.  391. 

4.  The  jurisdiction  of  the  Probate  Court  to  settle  the 
accounts  of  an  administrator  whose  authority  has  ceased,  is 
given  by  sections  2537  and  2590  of  the  Code  of  1876,  which 
are  the  same  in  legal  effect,  though  placed  in  different  chap- 
ters, while  the  following  sections  are  materially  different. 
Section  2538,  in  chapter  7,  requires  personal  service  to  the 
administrator  de  bonis  non  ;  but  there  is  no  such  provision,  in 
terms,  in  chapter  9,  in  which  section  2590  is  found.  Again, 
the  former  chapter  provides,  in  section  2539,  for  a  decree 
against  the  administrator  de  bonis  non,  but  not  for  any  decree 
in  his  favor ;  while  section  2591,  in  chapter  9,  provides  for  a 
decree  in  his  favor,  but  not  for  any  decree  against  him.  All 
these  sections,  relating  to  the  same  subject,  must  be  con- 
strued together,  as  parts  of  one  and  the  same  system  ;  or,  as 
indicated  by  the  headings  of  the  two  chapters,  one  must  be 
confined  to  voluntary  settlements,  in  which  the  administrator 
himself  is  actor,  and  the  other  to  compulsory  settlements,  in 
which  the  court  or  judge  is  the  actor.  If  the  former  con- 
struction be  adopted,  then  section  2538  applies  to  this  settle- 
ment, and  requires  personal  notice  to  the  administrator  de 
bonis  non  ;  and  the  failure  of  the  record  to  show  such  notice 
renders  the  settlement  void,  since  notice  is  a  jurisdictional 
requisite  to  the  vaHdity  of  all  judgments  and  decrees. — 3  Ala. 
287 ;  12  Ala.  823  ;  21  Ala.  504 ;  27  Ala.  390  ;  39  Ala.  324 ; 
Freeman  on  Judgments,  §  124.  If  the  latter  construction  be 
correct,  yet  the  appellees,  by  taking  a  decree  against  the 
administrator  de  bonis  non,  elected  to  pursue  the  remedy 
given  by  section  2537,  and  are  estopped  from  claiming  a 
settlement  under  section  2590. — 1  Chitty's  Pleading,  14th 
Amer.  ed.,  212 ;  1  Tidd's  Pr.,  4th  Amer.  ed.,  10 ;  '11  Ala.  562. 

5.  It  is  the  duty  of  all  courts  to  set  aside  their  judg- 
ments, when  void.— 9  Ala.  335  ;  15  Ala.  231 ;  18  Ala.  622 ;  40 
Ala.  247 ;  Freeman  on  Judgments,  §§  98,  124. 

6.  The  appearance  of  Waller,  the  former  administrator 
d£  bonis  non,  on  the  settlement  in  July,  1868,  did  not  dispense 
with  the  necessity  of  notice  to  Hatchett  on  this  settlement. 
The  statute  regulating  the  revivor  of  actions  at  law  (Code, 
§  2908),  does  not  apply  to  settlements  in  the  Probate  Court ; 
and  if  it  could  be  applied  to  such  proceedings,  there  was  no 
effort  to  revive  in  this  case.  There  could  have  been  no 
revivor,  without  personal  service  of  notice  of  some  kind.  Even 
a  decree  against  Waller,  as  administrator,  would  have  been 
res  inter  alios  acta,  as  against  Hatchett,  his  successor. 

'7.  The  settlement  being  void  for  want  of  notice,  the 
statenlents  of  amounts  paid  for  the  distributees,  which  is  a 
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mere  ineident  of  ihat  settlement,  could  not  be  decreed.  Be- 
sides, no  such  statements  as  the  law  requires  were  ever  filed. 
The  record  is  silent  as  to  any  such  statements,  until  the  final 
decree  ;  and  the  recitals  of  the  statements  in  the  decree  in 
July,  1868,  amount  to  nothing,  since  they  were  unauthorized 
where  the  estate  was  not  kept  together  under  an  order  of 
court.— 9  Ala.  3H0;  13  Ala.  92  ;  60  Ala.  557.  Neither  the  act 
of  August,  1868,  nor  section  2644  of  the  Code,  could  give  the 
court  jurisdiction  of  those  statements. — 54  Ala.  596  ;  8  Ala. 
655.  Moreover,  the  statute  does  not  apply  to  settlements 
made  by  executors  or  administrators  whose  authority  has 
ceased,  but  is  limited  by  its  terms  to  estates  "in  the  hands 
of  an  executor  or  administrator  undistributed  ; "  and  the  rec- 
ord shows  that  Mrs.  Billingslea  had  resigned,  and  delivered 
all  the  assets  of  the  estate  to  her  successor  in  the  adminis- 
tration. 

GuNTER  &  Blake Y,  contra. — 1.  As  to  the  appeal  by  Hatchett: 
The  sole  question  is,  whether  the  entire  proceeding  is  void 
on  its  face,  because  the  record  does  not  affirmatively  show 
that  he  had  personal  notice  twenty  days  before  the  settle- 
ment. The  court  had  jurisdiction  to  make  the  settlement, 
ex  mei'o  riiotu^  upon  the  resignation  of  the  administratrix  in 
1866. — Hatchett  v.  Billingslea, ^dX  present  term.  It  had  juris- 
diction for  the  further  reason,  that  it  was  a  pending  proceed- 
ing, and  the  parties  had  already  appeared  and  twice  appealed 
to  the  Supreme  Court. — See  reports  of  case.  Hatchett  had 
made  himself  a  party,  by  citing  the  administratrix  to  a 
settlement,  and  this  dispensed  with  the  necessity  of  any 
further  notice  :  having  intervened,  and  made  himself  a  party, 
he  is  charged  with  notice  of  all  subsequent  proceedings  in 
the  cause.  But,  even  if  he  was  entitled  to  further  notice,  it 
is  not  necessary  that  the  record,  when  assailed  in  this  collat- 
eral proceeding,  should  affirmatively  show  that  he  had 
such  notice.  The  statute  does  not  require  that  the  notice 
shall  be  in  writing ;  nor  does  it  specify  how  or  by  whom  it 
shall  be  given  ;  nor  does  it  require  the  court  to  set  out  in  the 
record  the  proof  of  notice  on  which  it  acted.  As  to  all  these 
matters,  the  record  being  silent,  the  presumption  will  be 
indulged,  that  the  court  did  its  duty — that  service  of  notice 
was  made  in  proper  form,  and  was  proved  to  the  satisfaction 
of  the  court.  The  Probate  Court,  under  the  provisions  of  the 
present  constitution,  is  a  court  of  general  jurisdiction,  and  all 
reasonable  presumptions  are  to  be  indulged  in  favor  of  the 
regularity  of  its  proceedings — all  presumptions  that  would  be 
indulged  in  favor  of  a  judgment  of  the  Circuit  Court,  or  a 
decree  of  the  Chancery  Court.     The   constitution  was  pur- 
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posely  changed  in  this  respect,  to  avoid  the  effect  of  the 
former  decisions  of  this  court,  and  to  make  the  law  conform 
to  the  views  expressed  by  Stone,  J.,  in  Ihelheimer  v.  Chapman, 
32  Ala.  61)8. 

2.  As  to  the  appeal  by  Mrs.  BricheU:  She  cannot  com- 
plain of  any  want  of  notice,  since  she  had  twice  appealed  from 
the  former  decrees  rendered  in  the  case.  The  decree  here 
impeached,  and  the  decree  rendered  on  the  settlement  in 
1868,  both  show  that  the  administratrix  had  filed  the  ac- 
counts between  herself  and  the  distributees.  The  power  to 
make  such  settlement  and  decree  is  conferred  on  the  court  in 
the  amplest  manner  by  the  statute  (Code,  §  2646),  which 
declares  that  the  provisions  of  the  two  preceding  sections 
shall  apply  to  executors  and  administrators  "  who  have 
heretofore,  in  good  faith,  made  necessary  and  reasonable 
expenditures  for  the  maintenance  and  education  of  any  minor 
entitled  to  a  distributive  share  of  the  estate  of  which  he  is 
executor,  in  all  cases  where  no  final  settlement  of  his  admin- 
istration, or  distribution  of  the  estate,  has  been  made."  This 
statute  does  not  impose  a  duty  in  the  future,  nor  prescribe 
conditions  on  which  such  expenditures  might  be  in  future 
made  by  executors  or  administrators.  It  applies,  by  express 
words,  to  expenditures  already  made,  and  specifies  the  cases 
in  which  they  shall  be  allowed — that  is,  "in  all  cases  where 
no  final  settlement  or  distribution  has  been  made."  This 
case  comes  within  the  terms  and  purposes  of  the  statute  ;  and 
if  the  record  shows  any  error  or  irregularity  in  the  state- 
ment of  the  account,  it  is  not  available  in  this  proceding. 

STONE,  J.— Prior  to  the  enactment  of  the  statute,  "  To 
regulate  settlements  in  the  Orphan's  Court,"  approved  Feb- 
ruary 4th,  1846  (Pamph.  Acts,  14),  an  administrator  de  bonis 
non  could  recover  from  his  predecessor  only  such  assets  of 
the  estate  as  remained  in  specie,  unconverted  and  unchanged. 
1  Brick.  Dig.  919,  §  82.  That  statute  changed  the  law  in 
this  respect.  Its  provisions  were  carried  into  the  Code  of 
1852,  and  form  the  subject  of  chapter  9,  title  4,  part  2,  begin- 
ning with  section  1876.  That  section  provides  that,  "when- 
ever an  executor  or  administrator  is  removed,  resigns,  or 
his  letters  are  revoked,  or  his  authority  ceases  from  any 
cause,  he  must,  within  one  month  thereafter,  file  his  account, 
vouchers,  evidence,  and  statement  of  the  heirs  and  legatees, 
as  in  the  case  of  other  settlements  ;  and  upon  the  same  being 
duly  advertised  as  other  settlements,  his  account  must  be 
audited,  stated,  and  a  decree  rendered  thereon."  Section 
,  1877  :  "  If  there  is  any  remaining  or  succeeding  executor  or 
administrator  on  said  estate,  a  decree  must  be  rendered  in 
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his  favor,  for  the  amount  found  due  on  such  settlement,  or 
for  the  delivery  of  any  personal  property  in  the  hands  of  the 
executor  or  administrator  whose  authority  has  ceased."  The 
next  four  sections  provide  measures  for  compelling  a  settle- 
ment in  such  cases ;  and  section  1882  provides,  that  "  the 
proceedings  under  this  article  do  not  prevent  any  action  by 
the  remaining  or  succeeding  executor  or  administrator,  or  by 
any  other  person  entitled  thereto,  against  such  executor  or 
administrator,  for  any  property  remaining  in  his  hands,  or 
other  causes  of  action." 

It  will  be  observed  that  these  enactments  only  authorized 
decrees  in  favor  of  a  remaining  or  succeeding  administrator, 
and  gave  no  authority  for  rendering  decrees  against  them. 
The  law  stood  thus,  until  the  amendatory  statute  of  Febru- 
ary 5th,  1858,  was  passed. — Pamph.  Acts,  53.  The  first  sec- 
tion of  that  statute  provides,  that  the  personal  representative 
of  a  deceased  executor  or  administrator,  or  a  resigned  or 
removed  executor  or  administrator,  may  file  his  accounts 
and  vouchers,  and  make  final  settlement  of  such  administra- 
tion. Section  three  introduces  a  new  feature  theretofore 
unknown.  It  provides,  "  that  if,  ,on  said  settlement,  a  bal- 
ance shall  be  ascertained  to  be  due  from  the  estate  of  said 
testator  or  intestate,  to  said  deceased,  resigned,  or  removed 
executor  or  administrator,  the  Probate  Court  may  render  a 
decree  in  favor  of  the  personal  representative  of  such  deceased 
executor  or  administrator,  or  in  favor  of  such  resigned  or 
removed  executor  or  administrator,  against  the  said  admin- 
istrator de  bonis  non,  for  the  balance  so  ascertained  to  be  due 
from  the  estate  of  said  testator  or  intestate ;  and  payment 
thereof  may  be  enforced  by  execution  against  such  adminis- 
trator de  bonis  non,  to  be  levied  of  any  effects  of  said  estate 
in  his  hands  unadministered,  if  said  estate  is  solvent ;  but, 
if  insolvent,  then  said  decree  to  be  paid  as  other  claims 
against  insolvent  estates."  The  first  section  of  this  statute 
had  provided,  that  the  settlement  under  this  act  was  "  to  be 
governed  .by  the  laws  now  in  force  in  this  State,  regulating 
the  settlement  of  estates  of  deceased  persons."  One  of  the 
provisions  of  the  law  then  in  force,  regulating  the  settlement 
of  estates  of  deceased  persons,  was,  that  notice  must  be  given 
of  the  day  appointed  for  such  settlement,  "  by  publication 
in  some  newspaper  published  in  the  county,  for  three  suc- 
cessive weeks ;  or,  if  none  is  published  therein,  by  posting 
such  notice,"  kc. — Code  of  1852,  §  1805.  Still,  under  the  act 
of  February  5th,  1858,  we  find  this  additional  provision : 
Section  2.  "  That  the  executor(?)  or  administrator  de  bonis  non 
of  said  original  testator  or  intestate  shall  be  made  a  party  to 
said  settlement,  and  shall  have  personal  notice  of  the  time 


26  SUPEEME  COUBT  [Nov.  Term. 

[Hatchett  v.  Billingslea.] 

of  said  settlement  served  upon  him,  at  least  twenty  days 
before  the  day  appointed  for  said  settlement." 

In  the  Code  of  1867,  sections  1876  to  1882,  inclusive,  of  the 
Code  of  1852,  are*  inserted  verbatim,  and  without  alteration, 
as  sections  2232  to  2238,  inclusive.  As  in  the  Code  of  1852, 
they  constitute  chapter  9,  title  4,  part  2,  with  the  same  cap- 
tion, "  Compelling  executors  and  administrators,  whose 
authority  has  ceased,  to  make  settlement."  In  the  same 
Code  of  1867,  the  act  of  February  5th,  1858,  is  inserted 
entire,  in  chapter  6,  title  4,  part  2,  and  constitutes  sections 
2165  to  2168,  inclusive.  Both  statutes,  or  systems,  relate  to 
the  same  subject — the  settlement  of  administrations,  after 
the  authority  of  the  executor  or  administrator  has  termin- 
ated by  resignation,  removal,  or  death.  Botli  provide  for 
settlement  of  estates  whose  administration  is  incomplete,  and 
in  which  a  decree  of  distribution  can  not  be  made.  Both 
contemplate  the  necessity  of  other  and  further  functions  of 
administratorship ;  and  hence,  a  continuing  or  succeeding 
representative  of  the  estate,  and  not  the  next  of  kin,  is  the 
person  to  be  settled  with  ;  the  person  in  whose  favor,  or 
against  whom,  the  decree  is  to  be  rendered.  In  the  case  of 
Hatcliett  V.  BiUwgska,  at  the  last  term — a  suit  concerning 
this  same  administration — we  had  occasion  to  remark,  that 
in  the  codification  of  1867,  the  provisions  of  the  act  of  Feb- 
ruary 5th,  1858,  ought  to  have  been  interwoven  with  sections 
]I876  to  1882  of  the  Code  of  1852;  or,  at  all  events,  they 
should  have  been  placed  in  juxtaposition.  We  have  found 
no  reason  for  changing  our  views  then  expressed. 

When  a  resigned,  removed,  or  representative  of  a  deceased 
executor  or  administrator,  makes  settlement,  either  volun- 
tarily or  involuntarily,  with  an  administrator  de  bonis  non, 
notice  by  publication,  or  by  posting,  is  not  enough.  In  such 
case,  the  law  has  been  changed  and  amended  by  section  2 
of  the  a<3t  of  1858— now  section  2538  (2166)  of  the  Code  of 
1876.  In  other  words,  that  section  declares  that,  in  that  class 
of  settlements,  the  notice  by  publication  or  posting,  provided 
for  in  the  Code  of  1852,  is  insufficient.  Any  construction, 
other  than  this,  will  leave  that  section  without  any  operation, 
so  far  as  it  requires  personal  notice  to  be  served.  Section 
2590  of  the  Code  of  1876  is,  in  substance,  precisely  the  same 
as  2537  of  the  same  Code.  One  of  these  sections  should 
have  been  omitted,  and  section. 2538,  taken  from  the  act  of 
February  5th,  1858,  should  have  been  inserted  immediately 
after  the  one  retained.  Then  sections  2539  and  2591  should 
have  been  interwoven,  or  placed  together  by  the  codifiers,  as 
covering  the  whole  jurisdiction  and  power  of  the  court  in 
rendering  decrees  on  settlements  between  the  administrator 
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in  chief  and  the  continuing  or  succeeding  administrator. 
Thus  placed,  counsel  and  courts  would  not  have  fallen  into 
the  errors  we  sometimes  encounter,  in  reviewing  such  settle- 
ments. We  come,  then,  to  the  conclusion,  that  the  provisions 
of  section  '2538,  Code  of  1876,  must  be  observed  in  all  settle- 
ments, when  a  resigned  or  removed  executor  or  administrator, 
or  the  personal  representative  of  a  deceased  one,  is  the  party 
on  the  one  hand,  and  a  continuing  executor  or  administrator, 
or  an  administrator  de  bonis  7ion,  is  the  adversary  party.  We 
leave  sections  2644-5-6  of  the  Code  of  1876  for  comment 
hereafter. 

We  have  shown  above  that,  in  settlements  such  as  this, 
personal  notice,  under  section  2538,  is  required  to  be  given 
to  the  administrator  de  bonis  non.  On  appeal  from  such 
decree,  if  the  record  failed  to  show  such  notice,  or  the  pre- 
sence of  the  administrator  de  bonis  non  at  the  settlement,  the 
decree  would  be  reversed.  The  object  of  notice  is,  that  the 
administrator  may  appear,  at  the  settlement,  and  have  an 
opportunity  to  contest  the  account.  This  is  eminently  neces- 
sary and  just ;  for,  as  the  law  now  stands,  a  decree  may  be 
rendered  against  him,  in  favor  of  the  outgone  administrator  ; 
and  if  the  estate  be  solvent,  an  execution  may  be  ordered 
thereon,  under  which  the  assets  of  the  estate  may  be  sold 
away  from  his  possession  and  control.  On  each  of  the  inqui- 
ries, of  a  balance  due  the  outgone  administrator,  and  of  the 
solvency  of  the  estate,  the  estate  and  the  administrator  de 
bo7iis  non  should  be  represented.  Of  course,  if  the  adminis- 
trator de  bonis  non  appeared,  and  if  the  record,  by  its  recitals, 
showed  that  fact,  this  would  be  sufficient,  and  the  decree 
would  not  be  reversed  for  want  of  notice. 

It  is  contended  in  this  case  that,  inasmuch  as  the  record 
recites  that  Hatchett,  the  administrator  de  bonis  non,  caused 
Mrs.  Billingslea  to  be  cited  to  make  a  final  settlement,  no 
notice  to  him  was  necessary.  This,  we  think,  would  be  true, 
if  the  citation  had  been  obeyed.  Inaugurating  such  pro- 
ceedings, if  they  progressed  regularly  in  obedience  to  such 
citation,  he  would  be  held  cognizant  of  all  that  was  done. 
The  record  recites,  that  Henry  C  Billingslea  and  Harriet 
Billingslea  were,  on  the  29th  June,  1877,  at  the  instance  of 
W.  T.  Hatchett,  ordered  to  be  cited  to  appear  before  the 
Probate  Court  on  the  18th  day  of  July  (then)  next,  to  file 
their  account  and  vouchers  for  a  final  settlement.  The  record 
does  not  inform  us  that  any  further  action*  was  had  under 
this  citation.  In  proceedings  instituted  by  motion  or  notice, 
if  the  case  be  not  tried  or  continued  on  the  day  set  for  hear- 
ing the  motion,  or  the  day  to  which  the  notice  is  returnable, 
the  proceeding  is  discontinued. — 2  Brick.  Dig.  368,  §§  109, 
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110.  The  next  proceeding  was  had  on  the  22d  October,  1877. 
The  record  recites  that,  on  that  day,  Harriet  Billingslea  and 
her  husband,  H.  C.  Billingslea,  came,  and  moved  the  court 
to  set  a  day  for  final  hearing  and  auditing"  of  the  accounts,  &c. 
The  court  thereupon  appointed  the  15th  November,  1877,  for 
the  settlement,  and  ordered  "  that  notice  thereof  be  given 
by  publication  for  three  weeks  in  the  Advertiser  and  Mail,  a 
newspaper  published  in  this  county."  No  order  for  personal 
service  on  the  administrator  de  bonis  non.  The  cause  was 
continued  to  the  19th  November,  1877,  and  on  that  day  the 
final  settlement  was  had.  In  the  final  decree,  after  reciting 
the  continuance  from  the  19th,  it  is  said :  "  And  now  came 
Harriet  Billingslea  and  her  husband,  H.  C.  Billingslea,  and 
move  the  court  to  proceed  to  audit  the  accounts  of  the  said 
Harriet  heretofore  filed  in  this  court  for  the  final  settlement 
of  her  administration  ;  and  it  appearing  to  the  court  that 
notice  of  the  day  set  for  the  hearing  of  this  cause  on  the  15th 
November,  specifying  the  name  of  the  deceased,  and  of  the 
administratrix,  Harriet  Billingslea,  and  of  her  husband,  H. 
C.  Billingslea,  and  that  the  settlement  (is)  proposed  to  be  a 
final  settlement,  has  been  given  for  three  successive  weeks 
by  publication,"  &c. ;  "  and  Benjamin  Gardner,  who  was 
heretofore  appointed  to  act  as  guardian  ad  litem  for  Leila 
Glenn,  an  infant  distributee,  having  consented  to  act  as  such 
guardian,  and  being  now  in  court,  and  desiring  the  court  to 
proceed  in  said  cause :  thereupon,  the  court  proceeded  to 
audit  and  state  said  account,"  &c.  It  will  be  observed  that 
nothing  is  said  about  personal  notice  to  W.  T.  Hatchett,  the 
administrator  c?e  bonis  non,  nor  of  his  presence  at  the  settle- 
ment. The  record  fails  to  show  any  connection  between  the 
notice  issued  at  the  instance  of  Hatchett,  and  the  settlement 
actually  made ;  and  such  motion  and  notice,  disregarded  as 
the  latter  appears  to  have  been,  did  not  dispense  with  the 
necessity  of  giving  notice  under  section  2538  of  the  Code. 

It  is  urged,  in  the  next  place,  that  inasmuch  as  there  had 
been  two  settlements  made  by  Mrs.  Billingslea  of  her  admin- 
istration— the  decrees  afterwards  reversed  in  this  court — and 
inasmuch  as  we  held  in  the  case  of  Hatchett  v.  Billingslea,  at 
last  term,  that  the  jurisdiction  of  the  Probate  Court  had 
attached  by  virtue  of  those  proceedings,  and  had  not  been 
discontinued,  Hatchett,  the  administrator  de  bonis  non,  in  his 
representative  capacity,  must  be  presumed  to  have  been 
present  at  the  last  settlement.  The  first  two  settlements 
were  made  with  Waller,  a  former  administrator  de  bonis  non. 
The  present  settlement  was  had  with  a  different  and  succeed- 
ing representative,  and  notice  to  Waller  is  not  notice  to 
Hatchett.     The  statutes  in  relation  to  revivor  do  not  in  terms 
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apply  to  proceedings  in  the  Probate  Court,  such  as  this ; 
and  if  they  did,  we  are  not  informed  that  any  steps  have 
been  taken  by  notice  or  motion,  with  a  view  to  a  revivor. 
We  hold  that  a  notice  to  Hatchett  was  necessary,  under  the 
statute. 

Argument  has  been  made  as  to  the  character  of  the  juris- 
diction we  have  been  discussing — whether  it  is  general,  or 
special  and  limited.  If  the  latter,  then  the  error  we  have 
pointed  out  is  fatal,  even  on  a  collateral  presentation.  Every 
thing  is  presumed  in  support  of  a  general  jurisdiction,  which 
the  record  does  not  disprove  ;  while  nothing  is  presumed  in 
favor  of  a  special  or  limited  jurisdiction,  which  the  record 
does  not  affirmatively  show. — 2  Brick.  Dig.  156-7.  Under 
the  constitution  of  1875,  article  6,  section  9,  Courts  of  Pro- 
bate have  general  jurisdiction  for  the  granting  letters  testa- 
mentary and  of  administration,  and  for  orphan's  business. 
We  are  satisfied  the  settlements  of  executors  and  adminis- 
trators fall  under  the  general  definition,  orphan' fi  business. — Ik- 
elheimer  v.  Chapman,  32  Ala.  676,  opinion  of  Stone,  J.,  684- 
699.  We  will  regard  the  Probate  Court,  in  considering  the 
question  before  us,  as  one  of  general  jurisdiction. 

The  principle  settled  in  Gumi  v.  Hoivell,  27  Ala.  663,  would 
lead  to  the  conclusion,  that  the  decree  in  this  case  is  void, 
even  when  collaterally  presented,  on  the  face  of  the  record 
itself.  In  Hunt  v.  Ellison,  32  Ala.  173,  opinion  of  Stone,  J., 
the  correctness  of  the  decision  in  Gunn  v.  Hoivell  is  ques- 
tioned. In  that  opinion  is  the  following  language  :  "A  major- 
ity of  the  best-considered  decisions  hold,  that  if  a  judgment 
be  pronounced,  even  by  a  court  of  general  jurisdiction,  against 
one  over  whom  it  has  no  jurisdiction,  or  who  appears  to 
have  had  no  notice  of  the  existence  or  pendency  of  the  pro- 
ceedings, such  judgment  will  be  declared  a  nullity,  even 
when  collaterally  presented." 

Hall  V.  Williams,  6  Pick.  232,  was  a  suit  on  a  judgment  of 
a  sister  State,  rendered  by  a  eourt  of  general  jurisdiction. 
One  of  the  pleas  in  bar  was,  "  That  neither  of  the  defendants 
was  served  with  process,  or  had  any  notice  of  the  original 
action,  or  appeared  thereto,  or  authorized  any  person  to 
appear  for  him."  To  this  it  was  replied,  "  that  the  defend- 
ants are  estopped  by  the  record  of  Georgia  from  denying, 
notice,  appearance,  &c."  Oyer  of  the  record  was  claimed 
and  obtained,  and  defendant  demurred  to  the  replication. 
The  suit  was  by  Hall  against  Williams  and  Fiske,  and  the 
return  of  the  Georgia  sheriff  was,  "  I  have  served  a  copy  on 
Edward  Williams,  Abijah  Fiske  not  to  be  found  in  the  coun- 
ty." The  plea  was  by  Gordon,  attorney  for  Williams.  The 
judgment  entry  was  as  follows  :  "Afterwards,  to-M'it,  on,"  kc, 
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"  came  the  within  named  Henry  Hall,  &c.,  as  well  as  the 
within  named  Edward  Williams  and  Abijah  Fiske  within 
named,  by  their  attorney  within  named,  and  the  jurors,"  &c. 
The  court,  after  declaring  that  the  judgment  of  the  Georgia 
court  was  to  be  treated  altogether  as  domestic  judgments,  in 
regard  to  the  proof  of  its  existence,  said  :  "  In  regard  to  the 
conclusiveness  of  such  judgments  to  all  intents  and  purposes, 
there  is  yet  a  question  of  considerable  importance,  which  has 
been  discussed  and  decided  in  almost  every  State  in  the 
Union  in  which  there  are  printed  reports  of  their  judicial 
decisions ;  and  the  question  is  presented  now  by  the  issue 
taken  on  the  second  and  third  pleas  to  this  action.  The 
defendants,  in  answer  to  the  declaration,  say  that  neither  of 
them  was  served  with  notice  of  the  suit  in  which  the  judg- 
ment was  rendered,  nor  appeared,  nor  authorized  any  one  to 
appear  for  him  in  the  action,  and  that  Fiske  was  never  an 
inhabitant  of,  or  resident  in  the  State  of  Georgia.  The 
plaintiflfs  reply,  that  the  defendants  are  estopped  by  the 
record  to  deny  these  facts ;  and  the  record  being  set  forth  on 
oyer,  the  defendants  demur  to  the  replication  of  estoppel. 
If  it  appeared  by  the  record  that  the  defendants  had  notice 
of  the  suit,  or  that  they  appeared  in  defense,  we  incline  to 
think  that  it  could  not  be  gainsaid ;.  for,  as  we  are  bound  to 
give  -full  faith  and  credit  to  the  record,  the  facts  stated  in  it 
must  be  taken  to  be  true,  judicially ;  and  if  they  should  be 
untrue,  by  reason  of  mistake,  or  otherwise,  the  aggrieved 
party  must  resort  to  the  authorities  where  the  judgment  was 
rendered,  for  redress ;  for  he  could  not  be  allowed  to  contra- 
dict the  record  by  a  plea,  and  by  an  issue  to  the  country 
thereon.  But,  if  the  record  does  not  show  any  service  of 
process,  or  any  appearance  in  the  suit,  we  think  he  may  be 
allowed  to  avoid  the  effect  of  the  judgment  here,  by  showing 
that  he  was  not  within  the  jurisdiction  of  the  court  which 
rendered  it  ;  for  it  is  manifestly  against  ifirst  principles,  that 
a  man  should  be  condemned,  either  criminally  or  civilly, 
without  an  opportunity  to  be  heard  in  his  defense."  The 
court  held  the  plea  good,  and  the  replication  bad.  The  con- 
clusions of  the  court  were  summarized  as  follows :  "  If  it 
appear  by  the  record  that  there  was  no  jurisdiction  over  the 
person,  the  judgment  is  a  nullity,  not  to  be  received  as  prima 
fade  evidence,  and  the  plaintiff  must  resort  to  other  courts 
to  support  his  action,  or  fail.  The  full  faith  and  credit 
required  to  be  given  in  each  State  to  the  judicial  proceedings 
of  other  States,  will  prevent  any  evidence  to  contradict  the 
facts  which  show  a  jurisdiction,  if  such  appear  on  the  re- 
cord." 

In  Armstrong  v.  Henshaio   (1  Dev.  Law,  187),  it  was  ruled, 
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that  a  judgment  against  a  defendant  named  in  the  writ,  but 
not  made  a  party  either  by  service,  public  notice,  or  attach- 
ing his  estate,  is  merely  void,  and  should  be  disregarded 
wiien  produced  on  nul  teil  record.  See,  also,  Bonner  v.  Tier, 
3  Dev.  Law,  533.  In  Shaefer  v.  Yates  (2  B.  Monroe,  453), 
the  court  said  :  "In  a  legal  or  available  sense,  no  person  is 
a  party  to  a  suit  without  either  an  appearance  or  judicial 
notice  of  some  sort ;  and  there  can  be  no  doubt  that  a  judg- 
ment against  a  person  who  was  never  made  a  party,  is  utterly 
void."  In  Backman  v.  Hopkins,  6  Eng.  (Ark )  157,  the  court 
said  :  "  A  judgment  rendered  without  having  acquired  juris- 
diction of  the  person  of  the  defendant,  by  notice  or  otherwise, 
would  not  bind  the  defendant  in  the  State  where  it  was  ren- 
dered, and,  of  course,  not  in  any  other  State  to  which  it  might 
be  transmitted.  No  valid  judgment  can  be  rendered,  where- 
by to  ajffect  the  rights  or  liberty  of  the  citizen,  unless  the 
court  has  first  acquired  jurisdiction  of  his  person,  as  well  as 
of  the  subject-matter  in  controversy."  In  Shrivers  Lessee  v. 
Lynn,  2  How.  U.  S.  43,  it  is  said  :  "A  decree  without  notice 
would  be  treated  as  a  nullit}'."  In  Webster  v.  Reid,  11  How. 
437,  it  was  said  :  "  When  a  judgment  is  brought  collaterally 
before  the  court  as  evidence,  it  may  be  shown  to  be  void 
upon  its  face  by  a  want  of  notice  to  the  person  against  whom 
Judgment  was  entered,  or  for  fraud."  See,  also,  HoUings- 
ivorth  V.  Barbour,  4  Pet.  46H ;  WJdttaker  v.  Murray,  1 5  111. 
293 ;  Doiuner  v.  Shaw,  2  Foster,  N.  H.  277  ;  Lamar  v.  Gunter, 
39  Ala.  324. 

Governed  by  the  principles  declared  in  Hunt  v.  Ellison , 
supra,  and  Hall  v.  M'illiams,  6  Pick.  232,  which  we  approve, 
we  hold  that  the  settlement  and  decree  in  this  case,  consid- 
ered alone,  are  not  void  on  their  face.  The  presumptions 
we  entertain  in  favor  of  the  correct  exercise  of  a  general  juris- 
diction, lead  us  to  this  conclusion.  If  the  record  showed* 
that  Hatchett  had  actual  personal  notice,  or  that  he  was 
present  at  the  settlement,  we  would  hold  this  presumption 
conclusive.  The  record  contains  no  such  proof  or  recital. 
It  fails  to  show  that  any  personal  notice  was  ordered  or  giveu, 
and  it  fails  to  show  he  was  present  at  the  settlement.  The 
settlement  and  the  decree  affect  the  estate  of  Glenn  very  seri- 
ously. If  Hatchett  had  had  notice  of  it,  and  the  estate  suf- 
fered in  the  settlement  by  reason  of  his  failure  or  neglect  to 
attend,  we  will  not  say  he  would  not  thereby  have  fastened  a 
liability  on  himself.  In  his  petition,  he  not  only  denies  hav- 
ing any  notice,  but  he  avers  "  he  did  not  in  fact  appear  on 
said  settlement,"  and  that  "  he  had  no  knowledge  of  such 
settlement,  until  long  after  the  same  purports  to  have  been 
made."     If  this  be  true — and  in  this  proceeding  we  must 
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regard  it  as  true — the  presumption  of  notice  or  knowledge  of 
the  settlement  is  overturned,  and  the  decree  of  the  Probate 
Court  is  void. 

We  think  the  practice  pursued  in  this  case,  of  praying  to 
have  the  decree  revoked  and  annulled  in  the  court  in  which 
it  was  rendered,  an  eminently  proper  one.  It  retains  the 
proceedings  in  the  Probate  Court,  where  speedy  and  inex- 
pensive justice  can  be  administered,  without  incurring  the 
expense  and  delay  which  would  attend  a  resort  to  another 
tribunal.  We  confine  this  remark  for  the  present,  however, 
to  proceedings  in  the  Probate  Court.  But  see  2  Brick.  Dig. 
140,  §  137.  It  results,  that  the  decree  of  the  Probate  Court 
in  Hatchett's  case  must  be  reversed,  and  the  cause  remanded. 

As  to  Mrs.  Brickell's  appeal,  we  need  say  but  little.  The 
reversal  of  the  judgment  pronounced  in  the  main  cause  of 
Hatchett,  administrator,  must  of  necessity  carry  with  it  a 
reversal  of  the  dependent  decree  against  Mrs.  Brickell  and 
all  other  parties.  We  feel  it  our  duty,  however,  to  make 
some  comments  on  sections  2644-5-6  of  the  Code  of  1876. 
They  are,  in  terms,  confined  to  estates  "  in  the  hands  of  an 
executor  or  administrator  undistributed,"  and  "  where  no 
final  settlement  of  his  administration  or  distribution  has 
been  made."  In  the  decree,  he  is  to  be  allowed  "  credit  for 
such  expenses."  No  provision  for  a  decree  against  the  suc- 
ceeding administrator.  By  section  2645,  he  is  required  "  to 
file,  with  his  account  for  final  settlement,  a  separate  account 
for  the  amounts  so  paid  by  him  for  such  minor."  Nothing 
is  said  in  these  sections  about  notice  to  the  distributee  thus 
sought  to  be  charged  ;  but,  on  principle,  we  hold  that,  in  such 
cases,  the  publication  should  give  notice  of  such  claim,  and 
that  such  separate  account  had  been  filed.  — Broivn  v.  Wheeler, 
3  Ala.  287 ;    IVilhum  v.  McCalley,  at  the"  last  terra. 

We  have  not  alluded  to  the  act  "To  authorize  Probate 
Courts  to  render  decrees  in  certain  cases,"  approved  August 
12th,  1868. — Pamph.  Acts,  44.  That  statute  is  not  carried 
into  the  Code  of  1876,  and  it  is  therefore  not  now  of  force^ 

We  are  not  able  to  perceive  on  what  principle  the  Probate 
Court  can  make  to  Mrs.  Billingslea,  in  her  settlement  with 
the  administrator  de  bonis  non,  any  allowance,  beyond  assets 
in  her  hands,  for  expenditures  she  may  have  made  for  the 
distributees.  As  we  understand  from  the  record,  the  chief, 
if  not  the  entire  remaining  assets,  passed  out  of  the  control 
of  Mrs.  Billingslea,  and  into  the  hands  of  the  administrator 
de  bonis  non.  There  is  no  statute  wbich  authorizes  a  decree 
in  favor  of  the  outgone  administrator,  either  against  the 
administrator  de  bonis  non^  or  the  distributee,   for   moneys 
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thus  expended.  In  the  absence  of  some  agreement  for  the 
payment  of  any  balance  due  from  the  distributee  who  has 
been  thus  advanced  to,  it  would  seem  that  the  Probate  Court 
is  powerless  to  grant  relief  in  any  form,  other  than  by  allow- 
ing a  credit  against  a  balance,  ascertained  to  be  in  the  hands 
of  an  outgone  administrator.  If  there  is  any  relief  in  such  a 
case  as  this — and  it  would  seem  there  should  be — it  must  be 
sought  elsewhere. — Reaves  v.  Garrett,  34  Ala.  558 ;  Benaghv. 
Turrentine,  60  Ala.  557. 
Reversed  and  remanded. 

Brickell,  C.  J.,  not  sitting,  being  interested  in  the  settle- 
ment. 


Fearn  v.  Ward,  adm'r. 

Creditor's  Bill  in  Equity  to  subject  Proceeds  of  Policy  of  Life 
Insurance  by  Deceased  Debtor. 

1.  Insurance  on  life  of  husband,  for  benefit  of  wife ;  object  and  purpose  of  stat- 
ute, and  limitation  as  to  amount. — The  statute  authoriziug  the  wife  to  procure 
or  effect  aa  insurance  on  the  life  of  her  husband  (Code,  §§  2733-34),  was 
intended  "to  authorize  an  insurance  on  the  life  of  a  husband  and  father,  for 
the  benefit  of  his  surviving  wife  and  children,  freed  from  the  claims  of  his 
creditors;"  and  the  limitation  upon  the  amount  of  annual  premiums  which 
the  husband  may  pay,  $500,  was  intended  to  guard  against  the  perversion  of  the 
statute  to  the  injury  of  creditors. 

2.  Same;  statute  condrued  as  exemption  law;  insolvency  of  husband. — The 
statute  is  in  the  nature  of  an  exemption  law,  and  must  receive  a  liberal  con- 
struction :  the  solvency  or  insolvency  of  the  husband,  when  the  premiums 
are  paid,  does  not  affect  the  validity  of  the  policy  ;  but  a  policy  in  favor  of 
one  only  of  several  children  is  not  within  the  letter  or  spirit  of  the  statute. 

3.  Voluntary  conveyance:  who  may  impeach. — Under  the  statute  of  frauds 
(Code,  §  2124),  as  judicially  construed,  a  voluntary  conveyance  is  void  as 
against  existing  creditors  ;  and  a  person  whose  liability  is  contingent,  or 
accrued  on  a  contract  which  was  in  existence  when  the  conveyance  was  made, 
is  held  to  be  within  the  protection  of  the  statute. 

4.  Insurance  on  life  of  husband,  for  benefit  of  wife  ;  vdidity  against  debts  ex- 
isting wlien  statute  icas  enacted. — As  against  debts  or  liabilities  existing  on  the 
15th  February,  1867,  when  the  statute  authorizing  such  insurance  was  passed, 
it  would  operate  as  a  retroactive  exemption  law,  and  a  policy  conforming  to 
its  terms  would  be  subject  to  the  claims  of  such  creditors. 

Appeax,  from  the  Chancery  Court  of  Marshall. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  7th  February,  1878, 
by  F.  P.  Ward,  as  the  administrator  de  bonis  non,  with  the 
will  annexed  of  Thomas    Fearn,  deceased,  against  the  ad- 
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ministrator  of  the  estate  of  Robert  Fearo,  deceased,  together 
with  his  widow  (Ehza  Lee  Fearn),  his  infant  daughter  (Kate 
Coles  Fearn),  and  James  I.  Donegan.     Its  object   and   pur- 
pose was  to  reach  and  subject  to  the  satisfaction  of  a  judg- 
ment,   which    the    comphvinant,    as   administrator   of    said 
Thomas  Fearn,  had  paid,  and  on   which  said  Thomas  Fearn 
was  Hable  only  as  the   surety  of   said  Robert  Fearn,  certain 
moneys  in  the  hands  of  Donegan,   which  had  been  realized 
on  a  policy  of  insurance  on  the  Kfe  of  said  Robert  Fearn,  and 
loaned  to   said   Donegan,  on  mortgage,   by  the  guardian  of 
said  Kate   Coles  Fearn,  the   sole  beneficiary  of  the  policy. 
The  judgment  paid  by  the  complainant  was  rendered  by  the 
Circuit  Court  of  Madison,  on  the   '27th   April,  1871,  in  favor 
of  the  personal  representative  of  F.  J.  Levert,  deceased,  in  a 
suit  commenced  in  the  year  1867  ;  which  suit  was  founded  on 
a  bond,  or  promissory   note  under   seal,  for  $1,150,  dated 
29th  July,  1857,  and  pa}  able  twelve  months  after  date,  and 
signed  by  said  Robert  Fearn  and   Thomas   Fearn  as  joint 
obligors.     The  bill  alleged,  that   Thomas  Fearn  signed  said 
bond  only  as  the   surety   of  Robert    Fearn ;  that  the  com- 
plainant paid  the  judgment  in  full,  under  execution,  on  the 
19th  February,  1872,  and  took  an  assignment  of  it  to  himself, 
as  administrator,  from  the  attorneys  of  record  of  the  plain- 
tiff therein  ;  that  the  estate   of    Robert  Fearn  was  declared 
insolvent  on  the  18th  October,  1876  ;  and  that  the  complain- 
ant had  filed  said  judgment,  as  a  claim  against  said  insolvent 
estate,  on  the  30th  January,   1877.     It  was  further  alleged, 
that  the  policy  in  favor  of  Kate  Coles  Fearn  was  received  by 
said  Robert  Fearn,  on  the  18th  July,  1870,  in  consideration 
of  his  surrendering  a  former  policy,  which  he  had  effected  on 
his  own  life  on  the  7th  August,  1869,  in  favor  of  his  wife  and 
children,  in  the  Piedmont  Real  Estate  Insurance  Company; 
that  he  "paid  in  annual  premiums,  out  of  his  own  means,  on 
said  first  named  policy,  the  sum  of  $2 J4.68,  and  on  said  last- 
named  (or  substituted)  policy  the  sum  of  $624.17  ;"'  that  "  at 
the  time  of  effecting   said    insurance    and   taking  out  said 
policies,  as  aforesaid,  and  at  the  time  of  his  death  in  March, 
1873,  said  Robert  Fearn  was  largely  indebted,  and  was  in- 
solvent,  and   he  effected  said  insurance,  and  took  out  said 
policies,  and  paid  the   annual  premiums   thereon,  with  the 
intent  to  hinder,  delay,  and  defraud  his   creditors,  and  with- 
out any  valuable  consideration  therefor,  but  as  a  voluntary 
gift  to  his  said  infant  daughter ; "    and    that   there  was  no 
property  or  assets,  out  of  which  the  complainant  could  make 
the  amount  of  money  due  him  on  said  judgment  so  paid,  ex- 
cept the  moneys  realized  on  the  said  policy  of  insurance,  and 
,  loaned  by  the  guardian  of  said  Kate  Coles  Fearn  to  said 
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Donegan.  The.  prayer  of  the  bill  was,  "that  an  account 
may  be  taken  of  what  is  due  to  complainant  on  his  said 
claim  against  the  estate  of  Robert  Fearn,  and  its  payment 
decreed  out  of  said  insurance  money,  and  the  property 
mortgaged  by  said  Donegan  be  subjected  to  its  payment ; 
and  for  such  other  and  further  relief  as  the  nature  of  his 
case  may  require." 

A  demurrer  to  the  bill  was  interposed  by  the  widow,  both 
individually  and  as  guardian  for  Kate  Coles  Fearn,  assign- 
ing the  following  causes  of  demurrer  :  1.  That  the  complain- 
ant does  not  show  by  his  bill  any  such  case  as  entitles  him 
to  a  discovery,  or  any  other  relief.  2.  "  That  it  does  not 
appear  by  the  averments  of  the  bill  that  said  Robert  Fearn 
paid  annually,  out  of  his  own  funds  or  property,  premiums 
above  the  amount  of  $500,  for  said  insurance."  3.  "Said  bill 
shows  t  hat  Robert  Fearn  paid  annually  premiums  on  said 
insurance  of  an  amount  less  than  $500,  and  that  said  iosu- 
rance  was  for  the  benefit  of  his  family,  within  the  purview 
and  meaning  of  the  statute  law  of  Alabama  ;  and  that  there- 
fore the  amount  collected  on  the  said  policy  is  not  liable  to 
the  payment  of  the  debts  of  the  said  Robert  Fearn."  The 
chancellor  overuled  the  demurrer,  but  without  any  written 
opinion,  so  far  as  the  record  shows ;  and  his  decree,  from 
which  this  appeal  is  prosecuted  under  the  statute  (Code, 
§  3918),  is  now  assigned  as  error. 

Humes  &  Gordon,  for  appellant. — The  theory  of  the  bill 
is,  that  the  creditors  of  the  husband  can  intervene  and 
claim  the  insurance  money,  when  the  aggregate  of  all  the 
annual  premiums  paid  exceeds  $500.  But  this  is  not  the 
proper  construction  or  meaning  of  the  statute.  It  expressly 
says,  on  the  contrary,  that  the  creditors  can  assert  no  claim, 
unless  the  husband  has  "  paid  annually" — that  is,  each  year 
— premiums  amounting  to  more  than  $500.  The  averments 
of  the  bill  show  that  $204.68  was  paid  prior  to  July  18,  1870, 
leaving  a  balance  of  $624.17  to  be  distributed  through  the 
period  intervening  between  that  day  and  the  husband's 
death  in  1873  ;  thus  negativing,  by  necessary  inference,  the 
idea  of  any  annual  payment  exceeding  $500.  Any  other  con- 
struction of  the  statute  would  frustrate  its  manifest  purpose, 
and  prevent  any  benefit  accruing  to  the  debtor's  family  un- 
less he  died  soon  after  effecting  the  insurance  on  his  life  ; 
since  it  is  matter  of  easy  calculation,  that  an  insurance  at 
very  low  figures  annually  would  soon  exceed  $500.  In  favor 
of  this  construction, '  see  Stone  v.  Knicherbocker  Insurance 
Co.,  52  Ala.  592 ;  Continental  Insurance  Co.  v.  Webb,  54  Ala. 
688 ;  Gould  v.  Emerson,  99  Mass.  154 ;  Smith  v.  Missouri  Life  ^ 
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Insurance  Co.,  4  Dillon,  453  ;  Con.  Mutual  Insurance  Co.  v. 
Burroughs,  34  Conn.  63  ;  Same  v.  Palmer,  42  Conn,  60  ; 
Hutson  V.  Menifield,  51  Indiana,  34;  Cragin  v.  Cragin,  66 
Maine,  517.  The  exemption  being  for  the  benefit  of  the 
debtor's  family,  creditors  have  no  right  to  complain  because 
one  child  reaped  the  entire  fruits  of  the  policy.  If  any  one 
can  complain  of  this,  it  would  seem  that  only  the  other  mem- 
bers of  tiie  family  could  have  that  right,  since  they  alone 
are  injured. 

Cabaniss  <fe  Ward,  contra. — Bat  for  the  statute  (Code, 
§  2733),  the  whole  of  the  insurance  money  would  have  been 
subject  to  the  claims  of  creditors. — Stone  v.  KnickerbocJcer 
Life  Insurance  Co.,  52  Ala.  592.  The  statute  allows  a  debtor 
to  invest,  in  insurance  on  his  life,  for  the  benefit  of  his  family, 
not  $500  each  year,  but  $500  during  his  life.  Another  stat- 
ute had  then  exempted  $500  in  land,  and  this  statute  was 
intended  to  exempt  the  same  amount  for  insurance  as  an  in- 
vestment. There  would  have  been  as  much  propriety  in 
exempting  that  sum  annually  when  invested  in  land,  as 
when  paid  out  (that  is,  invested)  in  insurance.  By  annual 
payments  of  $500,  a  debtor  might,  during  a  long  life,  accu- 
mulate a  large  estate  for  his  family,  while  leaving  his  debts 
unpaid,  liut  tlie  statute  does  not  authorize  this.  Its  lan- 
guage is,  "  Such  exemption  shall  only  apply  to  such  insu- 
rance, in  the  proportion  of  $500  to  the  amount  of  premiums 
paid  for  such  insurance."  If  the  policy  here  could  be  sus- 
tained under  the  statute,  it  would  only  exempt  about 
$5,785,  leaving  $3,810  subject  to  the  claims  of  creditors  ; 
those  amounts  representing  the  ratio  between  $500  and  the 
excess  of  premiums  paid.  But  the  policy  is  for  the  benefit  of 
one  of  several  children,  and  not  for  the  wife  or  family.  It 
does  not  come  within  the  terms  of  the  statute  ;  and  if  it  can 
be  sustained  under  the  statute,  similar  policies  might  have 
been  effected  for  each  member  of  the  family.  Independent 
of  the  question  of  construction,  the  statute  cannot  be  invoked 
in  this  case ;  because  the  complainant's  debt  was  contracted 
before  its  enactment,  and  the  right  of  exemption  is  to  be 
determined  by  the  law  of  force  when  a  debt  is  contracted. 
Nelson  v.  Mc'Crary,  60  Ala.  301 ;  Watts  v.  Burnett,  56  Ala. 
340 ;  Blum  v.  Carter,  63  Ala.  235. 

SOMEKVILLE,  J.— This  is  a  creditor's  bill,  filed  by  the 

appellee,  for  the  purpose  of  subjecting  to  the  payment  of  his 

claim  the  proceeds  of  a  policy  of  insurance  on  the  life  of  one 

I  Robert  Fearn,  the  debtor,  which  was  made  payable  to  one  of 

his  children,  Kate  Coles  Fearn,  a»nd   was  subsequently  col- 
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lected,  and  invested  in  a  mortgage  security,  after  the  death 
of  the  assured.  The  bill  alleges  the  insolvency  of  the  de- 
ceased at  the  time  the  insurance  was  effected,  and  also  at 
the  date  of  his  death  ;  and  that  he  had  a  wife  and  several 
other  children,  besides  the  beneficiary  of  the  policy. 

In  the  year  1857,  Thomas  Fearn,  of  whose  estate  the  ap- 
pellee is  the  administrator  dehonisnon,  with  the  will  annexed, 
had  become  surety  for  Robert  Fearn.  Suit  was  brought  on 
this  claim,  and  the  personal  representative  of  the  surety  paid 
off  the  judgment,  in  February,  1872,  which,  with  interest  and 
costs,  amounted  to  $2,276.16 ;  and  thereupon  had  the  judg- 
ment assigned  to  him,  as  authorized  by  the  statute.  In 
August,  1869,  Robert  Fearn  insured  his  life,  for  the  sum  of 
$10,000,  in  the  Piedmont  Real  Estate  Insurance  Company, 
taking  the  policy  payable  at  his  death  to  his  wife,  Eliza  Lee 
Fearn,  and  his  children.  In  July,  1870,  he  surrendered  this 
policy,  and  received  another,  in  consideration,  from  the 
Piedmont  and  Arlington  Life  Insurance  Company,  for  a  like 
sum,  payable  to  his  infant  daughter,  Kate  Coles  Fearn.  Rob- 
ert Fearn  paid  annual  premiums  out  of  his  own  means, 
amounting  to  $204.68  on  the  first  policy,  and  $624.17  on  the 
second ;  being  less  than  $500,  for  any  one  annual  premium. 
After  the  death  of  the  assured,  the  policy  was  collected,  and 
the  proceeds  invested,  by  the  guardian  of  the  infant  benefi- 
ciary, in  a  loan  secured  by  mortgage  on  certain  real  estate 
described  in  the  bill.  These  are  substantially  all  the  facts 
necessary  to  be  stated  for  a  clear  comprehension  of  the 
points  that  are  raised  by  the  demurrer  to  the  bill,  which  was 
overruled  by  the  chancellor. 

Section  2733  of  the  Code  of  1876  authorizes  any  married 
woman  to  have  her  husband's  life  insured,  for  her  sole  use, 
free  from  the  claims  of  the  representatives  of  the  husband, 
or  any  of  his  creditors ;  and  in  the  event  of  her  surviving 
her  husband,  the  sum,  or  net  amount  of  insurance,  becomes 
payable  to  her.  The  following  limitation,  however,  occurs  in 
this  section  :  "  Provided,  however,  that  in  case  the  husband 
shall  have  paid,  annually,  premiums  above  the  amount  of  five 
hundred  dollars  (out  of  his  own  funds  or  property),  for  such 
insurance,  then  such  exemption  shall  only  apply  to  such  in- 
s'hrance  in  the  proportion  of  five  hundred  dollars  to  the 
amount  of  premiums  paid  for  such  insurance." 

Section  2734  of  the  Code  further  provides,  that,  "  in  case 
of  the  death  of  the  wife,  before  the  decease  of  her  husband, 
the  amount  of  the  insurance  may  be  made  payable  after 
death  to  her  children,  for  their  use,  and  to  their  guar- 
dian, if  under  age." 

in  Stone  v.  Knickerbocker  Life  Insurance  Co.  (52  Ala.  589),- 
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it  was  said  of  this  statute,  per  Brickell,  C.  J.,  that  its  object 
was  to  "  authorize  an  insurance  on  the  life  of  a  husband  and 
father,  for  the  benefit  of  his  surviving  ivife  and  childre7i,  freed 
from  the  claims  of  his  creditors.  To  these  he  owes  the  duty 
of  maintenance  and  protection.  The  statute  intended  to 
guard  against  the  perversion  of  this  right  or  privilege  into 
the  means  of  defrauding  creditors.  Therefore,  a  limit  is  fixed, 
beyond  which  he  cannot  pass,  in  paying  premiums  for  such 
insurance  from  his  own  funds  or  property,  which,  in  the  ab- 
sence of  the  statute,  should  have  been  appropriated  to  his 
creditors." 

In  Continental  Life  Ins.  Co.  v.  Webb,  admW  (54  Ala.  688), 
it  was  said,  that  "  a  provision  for  ih.Q  family,  deprived  by  the 
death  of  the  husband  of  its  natural  and  legal  protector,  on 
whom  the  law  devolved  the  duty  of  maintenance,  was 
the  object  to  be  accomplished." 

This  statute  confers  a  special  privilege,  and  is  in  the  na- 
ture of  a  law  exempting  property  from  liability  to  execution. 
In  order  to  obtain  the  benefits  intended  to  be  secured  by  it, 
there  must  be  a  substantial  compliance  with  its  provisions. 
We  construe  it  to  authorize  the  payment  of  a  premium  or 
premiums,  not  exceeding  five  hundred  dollars  for  each  year, 
on  one  or  more  policies,  taken  out  in  accordance  with  its  let- 
ter and  spirit ;  and  this  sum  may  be  paid  out  of  the  funds  or 
property  of  the  husband,  whether  he  be  at  the  time  solvent 
or  insolvent. 

And  while,  under  the  decisions  of  this  court  heretofore 
construing  the  exemption  laws  of  this  State,  they  have 
always  received  a  liberal  construction,  they  are  not  to  be  in- 
terpreted against  obvious  intention,  or  manifest  justice.  The 
policy,  in  this  case,  was  procured  by  the  husband  in  favor  of 
one  of  his  several  children.  The  statute  designed  it  for  the 
benefit  of  the  loife  and  children.  It  is  not,  therefore,  in  com- 
pliance with  the  requirements  of  the  statute,  and  is  not  such  a 
policy  as  justifies  the  invocation  of  the  statute  for  its  pro- 
tection. 

There  is  one  aspect  of  this  case,  which,  without  reference 
to  the  other  points  considered,  proves  fatal  to  the  defense 
interposed  by  the  demurrer  to  the  bill.  The  above  stat- 
ute, constituting  sections  2733  and  2734  of  the  Code  of  1876, 
was  enacted  and  approved  February  15,  1867. — Session  Acts 
1866-7,  p.  503.  The  claim  in  question,  though  at  that  time 
contingent,  accrued  from  a  contract  in  existence  as  far  back 
as  the  year  1857.  A  contingent  liability  is  as  fully  protected 
against  fraudulent  and  voluntary  conveyances  as  a  claim 
certain  and  absolute ;  and  one  whose  claim  accrued  from  a 
contract  in  existence  at  the  time  such  conveyance  is  made,  is 
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a  creditor  within  the  meaning  of  the  statute  of  frauds. — Bihb 
V,  Freeman  et  al.,  59  Ala.  612. 

This  statute,  being  one  of  exemption,  furthermore,  cannot 
operate  on  contracts  existing  before  the  date  of  its  adop- 
tion. Parties  entering  into  contracts  are  presumed  to 
have  in  view  such  exemption  laws  as  are  in  force  at  the  date 
of  the  contract.  And  it  has  been  held,  both  by  this  court 
and  the  Supreme  Court  of  the  United  States,  that  the  en- 
largement of  property  exemptions,  by  State  legislatures,  can 
not  have  a  retrospective  operation  on  antecedent  contracts ; 
for  this  would  be  in  violation  of  section  10  of  article  I.  of  the 
constitution  of  the  United  States,  which  declares  that  "  no 
State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts."— Nelson  v.  McGreary  et  ah,  60  Ala.  301 ;  Gunn  v. 
Barry,  15  Wall.  610. 

The  chancellor  did  not  err  in  overruling  the  demurrer,  and 
his  decree  is  affirmed. 

Bbickell,  C.  J.,  not  sitting. 


Hatchett  v.  Berney. 

Bill  in  Equity  to  set  aside  Entry  of  Satisfaction  of  Mortgage, 
and  for  Account  and  Foreclosure. 

1.  Letters  testamentary,  or  of  administration;  extra-territorial  operation. — It 
was  a  principle  ot  the  common  law,  and  it  is  the  settled  doctrine  of  this  court, 
that  letters  testamentary,  or  of  administration,  have  no  extra-territorial  oper- 
ation, and,  as  matter  of  right,  confer  title  only  to  the  personal  assets  within 
the  jurisdiction  by  which  they  were  granted  ;  and  it  was  a  general  rule  of  the 
common  law,  as  a  consequence  of  this  principle,  that  an  executor  or  adminis- 
trator, although  he  might  be  the  domiciliary  or  principal  representative,  could 
not  sue  or  be  sued,  in  his  representative  character,  in  the  courts  of  any  other 
country. 

2.  toreifjn  executors  and  administrators ;  statutory  provisions  as  to  suits  by, — By 
statute  in  this  State  (Code,  §§  2637-40),  a  foreign  executor  or  administrator, 
on  the  estate  of  a  person  who  was  not  an  inhabitant  of  this  State  at  the  time 
of  his  death,  is  authorized  to  maintain  suits,  and  to  recover  and  receive  prop- 
erty here,  bat  is  required,  before  the  rendition  of  judgment,  or  the  receipt  of 
the  property,  to  have  a  copy  of  his  letters,  duly  authenticated,  recorded  in  the 
office  of  the  probate  judge  of  the  county,  and  to  give  bond,  approved  by  the 
probate  judge,  conditioned  for  the  faithful  administration  of  the  assets  he 
may  receive  ;   which  statutory  provisions  are  permissive  and  prohibitory. 

3.  Payment  to  foreign  executor  or  administrator. —  Under  these  statutory  pro- 
visions, a  voluntary  payment,  by  a  debtor  resident  here,  to  a  foreign  executor 
or  administrator,  who  has  not  had  his  letters  recorded  here,  and  given  bond 
as  required,  can  not  be  supported,  against  the  claim  of  an  administrator  sub- 
sequently appointed  here. 
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4.  Judgment  in  favor  of  foreign  executor  or  administrator. — A  judgment 
recovered  by  such  foreign  executor  or  administrator,  without  a  coinpliauce 
with  these  statutory  provisions,  against  a  debtor  here,  though  his  suit  might 
have  been  defeated  by  a  plea  denying  his  authority  to  sue,  is  conchisive  as 
between  him  and  the  debtor  ;  but,  as  against  an  administrator  subsequently 
appointed  here,  between  whom  and  such  foreign  representative  no  privity 
exists,  it  is  res  inter  alios  acta ;  yet,  if  the  money  collected  by  the  foreign 
administrator,  under  the  judgment,  has  been  applied  as  the  domestic  admin- 
istrator would  be  compelled  to  apply  it,  the  debtor  may  have  relief  in  equity 
against  the  claim  of  the  domestic  administrator. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  15th  January,  1877, 
by  W.  T.  Hatchett,  as  the  administrator  of  the  estate  of  Berry 
C.  Owens,  deceased,  against  James  Berney ;  and  sought  the 
foreclosure  of  a  mortgage  on  certain  lots  in  the  city  of  Mont- 
gomery, and  an  account  of  the  mortgage  debt.  The  mort- 
gage, a  copy  of  which  was  made  an  exhibit  to  the  bill,  was 
dated  the  l3th  October,  1^59.  conveyed  several  city  lots  in 
Montgomery,  and  was  given  to  secure  the  payment  of  five 
promissory  notes  of  said  Berney,  payable  to  said  Berry  C. 
Owens.  These  notes  were  of  even  date  with  the'mortgage  ; 
were  payable  on  the  1st  day  of  January  in  the  years  1660, 
1861,  1862,  1863,  and  1864,  respectively,  with  interest  from 
the  1st  January,  1861 ;  were  given  for  the  purchase-money 
of  the  lots,  and  were  for  $2,000  each.  About  the  time  this 
mortgage  was  given,  or  soon  afterwards,  Owens  removed  to 
Bedford  county,  Tennessee,  and  there  died,  in  December,  1861; 
and  his  last  will  and  testament  was  there  duly  admitted  to 
probate  in  January,  1862,  and  letters  testamentary  thereon 
granted  to  Richard  H.  Sims  as  executor.  The  note  first  fall- 
ing due  seems  to  have  been  paid  at  or  about  maturity  ;  and 
$1,200  was  paid  on  the  second,  on  the  6th  February,  1861,  to 
Richard  B.  Owens,  of  Montgomery,  who  was  the  brother  of 
said  Berry  C.  Owens,  and  had  possession  of  the  notes.  In 
May,  1862,  the  two  notes  falling  due  the  1st  January,  1861, 
and  1862,  respectively,  were  placed  for  collection ,  by  said 
Richard  B.  Owens,  in  the  hands  of  Martin,  Baldwin  <fe  Sayre, 
attorneys  in  Montgomery ;  and  the  amounts  due  on  them 
were  paid  by  said  Berney,  at  different  times  during  the  years 
1862  and  1863,  in  Confederate  treasury-notes,  or  other  cur- 
rency, to  said  attorneys,  and  by  them  paid  over  to  said  Rich- 
ard B.  Owens ;  and  the  notes  were  delivered  up  to  Berney. 
After  the  close  of  the  war,  Sims,  the  executor  of  Berry  C. 
Owens,  disputing  the  validity  of  these  payments,  brought 
suit  in  the  District  Court  of  the  United  States  at  Montgom- 
ery, to  recover  the  amount  claimed  to  be  due  on  these  two 
notes ;  and  he  also  brought  suit  in  the  City  Court  of  Mont' 
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gomery,  on  the  two  notes  falling  due  the  1st  January,  1863, 
and  1864,  respectively.  No  defense  was  made  in  the  City 
Court,  and  judgment  by  default  was  rendered  on  the  8th 
February,  1866,  for  $5,955.66,  besides  costs.  The  suit  in 
the  Distiict  Court  was  continued  from  term  to  term,  and  was  . 
transferred  to  the  Circuit  Court  of  the  United  States  at  Mo- 
bile. Sims  died  in  December,  1874  ;  and  in  May,  1875,  let- 
ters of  administration  de  bonis  non  on  the  estate  of  said  B.  C. 
Owens  were  duly  granted  by  the  proper  court  of  Bedford 
county,  Tennessee,  to  Lewis  Tillman ;  and  the  suit  pending 
in  the  Federal  court  was,  soon  afterwards,  revived  in  his 
name.  Neither  Sims  nor  Tillman  ever  had  a  copy  of  his 
letters  recorded  in  this  State,  as  authorized  by  the  statute 
(Code,  §§  2637-40) ;  but  no  objection  on  that  account  seems 
to  have  been  made  in  either  of  the  suits  against  Berney. 

In  1868,  or  1869,  the  judgment  in  the  City  Court  being 
unsatisfied,  the  attorneys  of  Sims  threatened  to  foreclose  the 
mortgage  ;  and  thereupon,  Berney,  by  the  advice  of  his  attor- 
ney, as  he  alleged  in  his  answer  to  the  bill  in  this  case,  deliv- 
ered up  to  them  the  possession  of  the  mortgaged  premises, 
on  which  a  livery-stable  was  situated.  In  November,  1875, 
as  be  alleged  in  his  answer,  thinking  that  the  rents  and  profits 
of  the  property  had  paid  the  balance  due  on  his  debt  to 
Owens,  Berney  instructed  his  attorney  to  institute  the  neces- 
sary legal  proceedings  to  regain  the  property ;  and  being 
then  informed  that  this  could  not  be  done  while  the  suit  in 
the  Federal  court  was  pending,  he  proposed,  through  his 
attorney,  a  compromise  of  that  suit,  or  of  the  matters  in  liti- 
gation. The  extent  of  this  compromise,  or  the  matters  em- 
braced within  its  terms,  seems  to  have  been  the  material 
question  in  the  court  below.  The  letter  of  D.  S.  Troy,  Ber- 
ney's  attorney,  which  was  made  an  exhibit  to  his  answer, 
dated  November  15th,  1875,  and  addressed  to  "Messrs.  El- 
more &  Gunter,"  proposing  a  compromise,  was  in  these  words : 
"  I  am  authorized  by  Dr.  James  Berney  to  propose,  that  if 
you  will  dismiss  the  suit  against  him  by  the  executor  of  Ber- 
ry Owens,  to  recover  the  amount  of  the  notes  which  he  paid 
in  Confederate  money,  and  surrender  to  him  possession  of 
the  '  stable  property,'  so  long  held  by  Judge  Martin  as  agent 
for  the  estate  of  Owens,  Dr.  Berney  will  release  the  estate 
of  Owens  from  all  liability  to  account  for  rents  during  the 
period  Judge  Martin  held  the  property,  and  will  pay  the 
costs  of  the  suit,  leaving  you  free  to  pursue  the  estate  of  R. 
B.  Owens,  the  party  who  got  the  money."  This  proposition 
was  not  accepted  ;  but,  by  the  terms  of  the  verbal  compro- 
mise agreed  on,  Berney  also  paid  $1,000  in  money,  and  the 
costs  of  the  suit  in  the  Federal  court,  which  was  thereupon 
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dismissed ;  and  satisfaction  of  the  mortgage  was  entered  of 
record  by  Jno.  A.  Elmore,  as  attorney  in  fact  of  Lewis  Till- 
man, and  also  indorsed  on  the  mortgage. 

The  indorsement  on  the  mortgage  was  in  these  words  : 
"  The  debt  secured  by  this  mortgage  is  fully  discharged,  and 
this  mortgage  is  hereby  released  and  cancelled  ;  as  witness 
my  hand  and  seal,  this  18th  day  of  April,  1876 ;"  signed, 
"Lewis  Tillman,  by  his  attorney  in  fact,  J.  A.  Elmore'' 
The  entry  of  satisfaction  on  the  margin  of  the  record  was  as 
follows  :  "  I,  Lewis  Tillman,  senior,  administrator  de  bonis  non, 
with  the  will  annexed,  of  Berry  C.  Owens,  hereby  declare, 
that  mortgage  of  James  Berney  to  Berry  C,  Owens  is  this 
day  satisfied ;  and  make  this  entry  at  the  request  of  said 
Berney,  in  compliance  with  the  statute  in  such  cases  made 
and  provided,  tbis  18th  April,  1876.  This  entry  is  made 
under  the  power  of  attorney  hereto  attached."  (Signed, 
"  Lewis  Tillman,  adm'r  de  bonis  non,  with  the  will  annexed, 
of  Berry  C.  Owens,  by  his  att'y  in  fact,  J.  A.  Elmore")  The 
power  of  attorney,  under  which  these  entries  were  made, 
which  was  executed  in  Bedford  county,  Tennessee,  and  dated 
April  3d,  1876,  was  in  these  words  :  "  I,  Lewis  Tillman,  ad- 
ministrator," (fee,  "  do  hereby  constitute  and  appoint  John 
A.  Elmore,  of  the  city  of  Montgomery,  Alabama,  my  agent 
and  attorney  in  fact,  for  me,  and  in  my  name  as  administra- 
tor, to  execute  a  release  under  seal,  to  James  Berney,  of  all 
the  interest  held  by  said  estate  in  and  to  certain  lots  in  said 
city  of  Montgomery,"  describing  them,  "  and  a  release,  under 
seal,  of  the  mortgage  made  by  said  Berney  to  said  Owens, 
of  the  said  lots,  to  secure  the  payment  of  certain  notes 
described  in  said  mortgage,  which  mortgage  is  dated,"  &c. ; 
"  and  also,  for  me,  and  in  my  name  as  said  administrator,  to 
make  on  the  margin  of  said  record  an  entry  of  satisfaction  of 
said  mortgage." 

On  the  18th  of  October,  1876,  a  copy  of  the  last  will  and 
testament  of  said  Berry  C.  Owens,  duly  authenticated,  was 
recorded  in  the  office  of  the  probate  judge  of  Montgomery 
county,  Alabama;  and  letters  of  administration  on  his  estate, 
with  the  will  annexed,  were  granted  by  the  Probate  Court  of 
said  county  to  W.  T.  Hatchett,  the  general  administrator  of 
the  county.  In  the  original  bill,  Tillman  and  Hatchett  were 
joined  as  complainants  ;  the  bill  alleged  that  the  compromise 
embraced  only  the  matters  litigated  in  the  suit  pending  in 
the  Federal  court,  and  offered,  if  Berney  should  elect  to  stand 
by  and  ratify  the  compromise,  to  allow  him  a  credit  for  the 
$1,000  paid  by  him  under  its  terms;  and  the  prayer  was, 
"  that  an  account  may  be  taken  of  the  amount  due  to  said 
Hatchett,  as  administrator  as  aforesaid,  upon  the  said  judg- 
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ment  in  said  City  Court  against  said  Berney,  and  that  the 
real  estate  conveyed  by  said  mortgage  may  be  sold,  under 
the  orders  of  the  court,  for  the  payment  of  the  same  ;  and  in 
the  event  that  said  compromise  is  vacated  and  set  aside,  at 
the  instance  of  said  Berney,  then  that  an  account  may  also 
be  taken  of  the  amount  due  to  said  Hatchett,  as  said  admin- 
istrator, for  and  on  account  of  the  two  notes  of  said  Berney 
first  due  according  to  the  terms  of  said  mortgage,  and  that 
said  Hatchett  may  have  a  decree  therefor,  and  that  said  real 
estate  may  be  sold  for  the  payment  thereof."  The  bill  alleged, 
also,  that  the  estate  of  Owens  owed  no  debts  in  Alabama ; 
that  the  administration  of  Hatchett  was  only  intended  to 
collect  the  debt  due  from  Berney,  and  to  transmit  the  money 
to  Tillman  in  Tennessee  ;  and  that  Tillman,  when  he  entered 
into  the  compromise.  Had  no  knowledge  or  information  of  the 
judgment  in  the  City  Court. 

Berney  answered  the  bill,  admitting  all  the  material  facts 
up  to  the  date  of  the  compromise  ;  but  he  insisted  that  his 
entire  debt  to  Owens  was  fully  paid,  and  that  the  compromise 
was  intended  to  embrace,  and  did  embrace,  not  only  the 
pending  suit  in  the  Federal  court,  but  also  the  judgment  in 
the  City  Court ;  and  he  pleaded  the  compromise  and  release, 
in  bar  of  the  relief  sought  by  the  bill.  An  amended  bill  was 
then  filed,  striking  out  the  name  of  Tillman  as  a  complainant, 
and  making  him  a  defendant.  The  amended  bill  alleged, 
also,  that  the  release  of  the  mortgage,  and  the  entry  of  satis- 
faction on  the  record,  exceeded  Elmore's  authority,  and  were 
made  through  ignorance  and  mistake  as  to  the  judgment  in 
the  City  Court,  and  that  they  had  never  been  ratified  by 
Tillman.  The  prayer  of  the  amended  bill  was,  "  that  said 
entries  and  indorsements  on  said  mortgage,  and  on  the  mar- 
gin of  said  record,  be  vacated  and  held  for  naught ;  or  that 
they  be  amended  and  corrected,  so  as  to  show  that  they 
apply  alone  to  the  two  notes  falling  due  in  January,  1861,  and 
1862,  on  which  suit  was  pending  in  the  said  United  States 
court,  and  not  to  the  whole  mortgage  debt ;  and  that  said 
Berney  be  enjoined  from  setting  up  such  entries  and  releases, 
as  defenses  in  any  proceeding  at  law  by  said  complainant,  as 
said  administrator,  or  by  any  other  representative  of  said  B 
C.  Owens,  to  collect  said  judgment ;  and  that  an  account  be 
taken  of  the  amount  due  by  said  Berney  on  said  judgment  ; 
and  that  the  real  estate  described  in  said  mortgage  be  sold, 
under  the  decree  of  this  court,  to  pay  what  shall  be  found 
due  on  said  account.  Or,  if  it  should  be  held  that  said  judg- 
ment is  not  valid  and  subsisting,  and  can  not  be  enforced  by 
complainant  as  such  administrator,  then  that  an  account  may 
be  taken  of  the  amount  due  on  said  two  notes  last  falling 
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due  ;  and  that  said  real  estate  embraced  in  said  mortgage  be 
sold,  under  the  decree  of  the  court,  to  pay  the  amount  found 
due  on  the  taking  of  said* account.  Or  that  said  settlement 
and  compromise  be  set  aside,  and  declared  null  and  void ; 
and,  in  that  event,  that  an  account  may  be  taken  of  the 
amounts  due  on  said  four  notes,  falHng  due  on  the  1st  Janu- 
ary, 1861, 1862, 1863,  and  1864,  respectively,  if  the  said  judg- 
ment should  be  declared  void.  Or,  if  said  judgment  should 
be  declared  valid,  and  said  settlement  and  compromise 
should  be  set  aside,  and  declared  null  and  void,  then  that  an 
account  may  be  taken  of  the  amounts  due  on  said  judgments, 
and  on  said  two  notes  falling  due  in  1861  and  1862  ;  and  that 
said  real  estate  embraced  in  said  mortgage  may  be  sold,  by 
the  decree  of  this  court,  to  pay  the  amount  so  found  due ;" 
and  for  other  and  further  relief. 

On  fiual  hearing  on  pleadings  and  proof,  the  chancellor 
held,  that  Tillman  was  really  the  complainant  in  the  suit,  and 
was  attempting  to  collect  a  second  time  a  debt  which  Berney 
had  already  paid  in  good  faith  ;  and  that  tlie  complainant 
could  not  have  any  relief  on  account  of  the  alleged  mistake 
of  fact  in  the  compromise,  since  the  mistake,  if  proved,  was 
unilateral  only,  and  Berney  could  not,  since  the  deaths  of 
Sims,  Elmore,  and  Martin,  establish  his  rights,  if  the  matters 
were  again  opened.  He  therefore  dismissed  th-e  bill ;  and 
his  decree  is  now  assigned  as  error. 

GuNTER  &  Blakey,  for  appellant. — 1.  The  powers  of  an 
executor  are  referable  to  the  laws  of  the  country  from  which  he 
derives  his  authority,  since  no  administration,  whether  origi- 
nal or  ancillary,  has  any  extra-territorial  operation ;  con- 
sequently, a  foreign  executor  or  administrator  can  only  col- 
lect the  assets  in  another  jurisdiction,  by  virtue  of  a  legisla- 
tive permission. — Robinson  v.  Robinson,  11  Ala.  947 ;  Har- 
rison V.  Mahorner,  14  Ala.  843.  In  the  case  last  cited,  it  is 
shown,  pp.  832-3,  that  the  statue  which  enables  foreign  execu- 
tors and  administrators  to  act  here,  upon  complying  with 
the  requisitions  of  the  statute,  prohibits  them  from  acting 
until  there  is  such  compliance  ;  and  to  the  same  effect,  see 
Bradley  v.  Broughton,  34  Ala.  708.  Under  these  authorities, 
the  compromise  made  by  Tillman  is  not  in  the  way  of 
Hatchett :  the  latter  may  either  disregard  it  entirely,  or  stand 
by  it  to  the  extent  that  Tillman  understood  it  to  go.  As 
Tillman,  not  having  complied  with  the  statute,  had  no 
authority  to  receive  property  here,  the  payment  of  the  thous- 
and dollars  by  Berney  was  in  his  own  wrong.     In  this  view 

of  tlie  case,  it  is  unnecessary  to  inquire  whether  there  was  a 
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mistake  in  the  compromise,  such  as  a  court  of  equity  will 
correct. 

2.  Berney's  conduct  and  representations  are  consistent 
with  good  faith,  only  on  the  supposition  that  the  compro- 
mise was  intended  to  embrace  only  the  matters  in  litigation 
in  the  United  States  court.  Neither  Tillman,  nor  his  attor- 
ney, nor  Berney's  attorney,  had  any  knowledge  of  the  judg- 
ment in  the  City  Court ;  and  it  cannot  be  supposed  that  they 
intended  to  include  it  in  the  compromise,  when  they  had 
never  heard  of  it.  If  Berney  had  knowledge  of  that  judg- 
ment, and  had  reason  to  believe  that  Tillman  and  his  attor- 
ney were  ignorant  of  it,  and  he  intended  to  take  advantage 
of  their  ignorance,  his  conduct  operated  a  fraud  on  Tillman. 
But  it  is  clear  that  Berney  was  not  then  aware  of  the  unsat- 
isfied judgment,  and  that  the  idea  of  having  it  included  in 
the  terms  of  the  settlement  is  an  after-thought.  Be  that  as 
it  may,  the  mistake  was  mutual  between  the  respective  attor- 
neys, and  is  relievablein  equity. — 1  Story's  Equity,  §§  164-6  ; 
Simmons  v.  North,  3  S.  &  M.  67. 

3.  Indorsements  on  the  mortgage  note  may  be  explained, 
and  also  those  on  the  mortgage  itself,  or  on  the  margin  of 
the  record.  As  between  the  parties,  such  indorsements  are 
mere  receipts. — 1  Hill.  Mort.  324,  §  50 ;  McDaniel  v.  Lan- 
hams,  21  Vermont,  222 ;  Pearce  v.  Savage,  45  Maine,  90 ; 
Parsons  v.  Wells,  17  Mass.  419  ;  Windham  v.  Sangar,  3  Mete. 
Mass.  224.  The  statute  provides,  too,  that  all  receipts, 
releases,  and  discharges  in  writing,  whether  of  a  debt  of 
record,  or  contract  under  seal,  or  otherwise,  must  have  effect 
according  to  the  intention  of  the  parties. — Code,  §§3039-40. 
All  instruments  and  contracts,  however  solemn,  are  liable  to 
be  set  aside,  vacated,  or  corrected,  in  equity,  when  they  are 
the  result  of  fraud,  accident,  or  mistake. — Trippe  v.  Trippe, 
29  Ala.  643 ;  Simmons  v.  North,  3  Sm.  &  Mar.  67  ;  9  U.  S. 
Digest,  1st  series,  p.  87,  and  cases  cited. 

4.  The  cancellation  of  a  mortgage  on  the  record  is,  in 
equity,  only  prima  facie  evidence  of  its  discharge.  It  may 
be  proved  to  have  been  made  by  fraud,  accident,  or  mistake  ; 
and  on  proof  of  that  fact,  the  mortgage  will  be  established. 
The  same  rule  must  apply  to  an  indorsement  of  release  on 
the  mortgage. — Robinson  v.  Sampson,  23  Maine,  388  ;  Tren- 
ton Bank  Co.  v.  Woodruff",  1  Green,  N.  J.  117 ;  Chappell  v. 
Allen,  38  Mo  213 ;  Fleming  v.  Posey,  24  Penn.  St.  47  ;  Cross 
V.  Stahlman,  43  Penn.  St.  129 ;  Bruce  v.  Berney,  12  Gray, 
Mass.  107;  Bento  v.  Oiorkmd,  15  N.  J.  Eq.   103;  Br  anon  v. 

.Bingham,  26  N.  Y.  483;  Croker  v.  Thompson,  3  Mete.  Mass. 
224 ;  McDaniels  v.  Lanham,  21  Vermont,  222. 
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D.  S.  Troy,  contra.     (No  brief  on  file.) 

BEICKELL,  C.  J. — It  is  the  settled  doctrine  of  this  court, 
and  of  the  common  law,  that  letters  testamentary,  or  of 
administration,  have  no  extra-territorial  operation,  and  title 
derived  from  them  extends,  as  matter  of  right,  only  to  the 
personal  assets  which  are  found  within  the  jurisdiction  of  the 
government  from  which  they  are  derived.  As  a  consequence  of 
this  doctrine,  it  is  a  general  rule  of  the  common  law,  that  an 
executor,  or  administrator,  though  his  letters  may  have  been 
obtained  at  the  last  domicile  of  the  deceased,  and  adminis- 
trations in  other  jurisdictions  would  be  merely  ancillary, 
entitling  him  to  the  residuum  of  the  assets,  after  satisfying 
the  claims  of  the  resident  creditors,  or  next  of  kin,  or  lega- 
tees, and  such  residuum  would  be  transmissible  to  him,  can 
not  sue,  or  be  sued,  in  his  representative  capacity,  in  any 
other  State  or  country  than  that  from  which  the  letters  were 
derived.  If  he  desin^s  to  reduce  to  possession  assets  else- 
where, new  letters  must  be  obtained ;  and  if  the  local  law 
would  not  be  contravened,  ex  comitate,  he  would  be  preferred 
in  the  grant  of  such  administration.  The  new  administra- 
tion would  be  subservient  to  the  rights  and  interests  of  cred- 
itors, legatees  or  distributees,  resident  within  the  jurisdic- 
tion from  which  it  is  obtained  ;  and  from  such  jurisdiction 
he  would  be  permitted  to  withdraw  only  the  residuum,  which 
would  be  transmissible  to  him  if  some  other  person  were  the 
resident  executor  or  administrator. — Densler  v.  Edwards,  5 
Ala.  31  ;  Childress  v.  Bennett,  10  Ala.  751 ;  Harrison  v. 
Mahorner,  14  Ala.  829 ;  Bradley  v.  Broughton,  34  Ala.  694 ; 
Story's  Conf.  Laws,  §§  512-13 ;  Wharton's  Conf.  Laws, 
§§  604-12 ;  Noonan  v.  Bradley,  9  Wall.  394. 

While,  as  to  suits  for  the  recovery  of  the  assets,  the  title 
and  authority  of  the  personal  representative  of  the  last  dom- 
icile of  the  deceased  is  confined  and  limited  to  the  territorial 
jurisdiction  of  the  government  from  which  they  are  derived, 
or  extended  only  to  the  residuum  after  the  satisfaction  of  the 
claims  and  rights  of  residents  of  other  jurisdictions  in  which 
ancillary  administration  may  be  taken ;  there  is  now  pre- 
sented a  different  question — whether,  in  the  absence  of  a 
domestic  administration,  his  title  and  authority  may  not  be 
voluntarily  recognized,  and  debts  paid  to  him,  or  other  assets 
surrendered  ;  such  payment  or  surrender  affording  full  pro- 
tection against  the  claim  of  a  domestic  administrator  subse- 
quently appointed.  The  doctrine  of  the  English  courts  is, 
that  such  payment  or  surrender  affords  no  protection  against 
the  claim  of  a  domestic  administrator. — Whart.  Con.  Laws, 
§  626.     A  preference  for  the  English  doctrine  seems  to  be 
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expressed  by  Judge  Story  (Story's  Conf.  Laws,  §  515  a), 
though  he  had  affirmed  the  contrary  in  Treathick  v.  Austin, 
4  Mason,  16.  The  Supreme  Court  of  the  United  States 
maintain  the  validity  of  such  payments*  or  delivery  of  the 
assets  ;  and  the  general  current  of  authority  supports  them, 
there  being,  when  they  are  made,  no  domestic  administra- 
tion.— Mackey  v.  Coxe,  18  How.  104 ;  Wilkins  v.  FlleU,  9  Wall. 
741 ;  Parsons  v.  Lyman,  20  N.  Y.  103  ;  TVhart.  Conf.  Laws, 
§  626.  In  Metcalf  v.  Loivther,  56  Ala.  312,  a  kindred  ques- 
tion was  presented — the  validity  of  a  payment,  made  by  a 
guardian  appointed  and  qualified  in  Georgia,  to  the  guardian 
in  Alabama,  the  domicile  of  the  infant.  The  payment  was 
supported,  operating  a  discbarge  of  the  foreign  guardian 
from  a  claim  subsequently  made  by  the  infant. 

The  rule  cannot  be  followed,  however,  if  the  local  law  of 
the  foreign  jurisdiction  would  be  violated.  Each  State  has 
the  right  and  power  of  determining  the  disposition  of  all 
property  having  an  actual  situs  within  its  jurisdiction,  and 
the  administration  of  it  on  the  death  of  the  owner.  The 
personal  representative  of  the  last  domicile  of  the  deceased 
may  be  left  to  the  right  and  authority  the  general  law  recog- 
nizes ;  or  that  may  be  enlarged,  and  the  right  and  authority 
of  a  domestic  personal  representative  may  be  conferred  on 
him,  so  far  as  is  deemed  politic ;  or  all  recognition  of  his 
right  and  authority  may  be  withdrawn,  or  the  terms  on  which 
be  may  exercise  it  and  the  validity  of  his  acts  recognized, 
may  be  prescribed. 

The  statute  of  force  when  the  transactions  referred  to  in 
the  bill  occurred,  authorized  a  foreign  executor  or  adminis- 
trator, who  had  obtained  in  any  other  of  the  United  States 
letters  testamentary,  or  of  administration,  on  the  estate  of  a 
person  who  was  not  at  his  death  an  inhabitant  of  this  State, 
to  maintain  suits,  and  recover  or  receive  property  in  this  State, 
upon  condition  that,  before  judgment  or  receipt  of  the  prop- 
erty, a  copy  of  his  letters,  duly  authenticated,  was  recorded 
in  the  office  of  the  judge  of  probate  of  the  county  in  which 
suit  was  brought,  or  property  received,  and  giving  bond,  with 
two  good  and  sufficient  sureties,  payable  to,  and  approved  by 
the  judge  of  probate,  in  such  amount  as  he  prescribed,  to  be 
determined  with  reference  to  the  amount  to  be  recovered  or 
received,  with  condition  to  administer  faithfully  such  recov- 
ery or  property  received.  Before  obtaining  judgment,  he 
was  bound  to  prove  a  compliance  with  this  condition  ;  and 
when  there  had  been  a  compliance  with  the  condition,  the 
recovery  of  judgment,  or  a  delivery  of  property  to  him,  was 
"a  protection  to  the  defendant,  or   person  delivering  the 
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property,  to  the  extent  of  such  judgment,  or  value  of  such 
property."— Code  of  1876,  §§  2637-2640. 

The  statute  is  permissive,  and  prohibitory.  It  confers  on 
the  foreign  executor,  or  administrator,  the  privilege  or  lib- 
erty of  suing  in  our  courts,  without  taking  out  new  letters 
here,  and  the  right  of  receiving,  without  suit,  assets  which 
are  here  situate.  Each  subject  is  embraced  and  dealt  with 
by  the  statute  :  not  only  the  privilege  of  suit  by  virtue  of  his 
original  administration, — a  privilege  he  did  not  have,  by  the 
general  law ;  but  the  right  of  receiving  without  suit  assets 
here  situate, — a  right  the  general  law  recognized,  when  there 
was  no  domestic  administration  ;  and  each  is  placed  upon 
the  same  footing.  The  judgment  obtained  by  him  is  a  pro- 
tection to  the  defendant  only  when  he  has  complied  with  the 
statutory  conditioo  ;  and  tlie  voluntary  delivery  of  property 
to  him,  without  suit,  can  be  supported,  ouly  when  there  has 
been  such  compliance.  Though  the  statute  does  not,  in 
words,  express  a  prohibition  of  suits,  or  the  voluntary  de- 
livery to  him  of  property,  in  the  absence  of  a  compliance 
with  the  condition,  yet  such  is  its  manifest  spirit  and  intent. 
It  prescribes  the  terms,  upon  which  he  may  exercise  here 
the  authority  derived  from  a  foreign  jurisdiction ;  and  to  the 
extent  to  which  there  might  be  recognition  of  such  authority, 
in  the  absence  of  compliance,  there  would  be  practical  con- 
travention of  the  legislative  will. 

If  a  judgment  should  be  obtained  by  a  foreign  executor,  or 
administrator,  without  a  compliance  with  the  statute,  it 
would  not  be  void  as  between  him  and  the  party  against 
whom  it  was  obtained.  The  want  of  authority  to  maintain 
the  suit  would  be  matter  of  a  plea  ne  ungues  executor,  or 
ne  ungues  administrator  ;  and  it  could  not  be  presented  in  a 
more  appropriate  mode,  under  our  system  of  pleading,  in 
which  there  is  no  profert  of  letters  testamentary,  or  of  ad- 
ministration. It  is  matter  of  defense,  which  the  defendant 
may,  if  he  chooses,  waive  ;  and  if  he  does  waive  it,  he  can 
not  be  heard  subsequently  to  gainsay  the  force  and  effect  of 
the  judgment,  which,  as  to  parties  and  privies,  would  con- 
clusively determine  that  the  money  for  which  it  was  rendered 
was  legally  due  to  the  plaintiff. — Gloud  v.  Golightly,  5  Ala. 
653 ;  Noonan  v.  Bradley,  9  Wall.  354.  A  judgment  is  con- 
clusive of  the  rights  of  parties,  and  of  all  defenses  which 
jcould  have  been  urged  against  its  rendition. 

While,  as  between  parties  and  privies,  the  judgment  is 
conclusive,  as  to  a  domestic  administrator,  it  is  res  inter 
alios  acta, — not  concluding  or  barring  any  right  he  may  de- 
rive from  the  grant  of  administration  to  him.  If  a  necessity 
for  it  existed — if  the  foreign  administrator  was  enforcing  the 
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judgment,  while  the  domestic  administrator  was  claiming,  in 
opposition  to  it,  the  demand  upon  which  it  may  be  founded, 
seeking  to  compel  its  payment  to  himself — some  appropriate 
remedy  could  be  found  for  the  relief  of  the  defendant  from 
being  subjected  to  a  double  payment.  Or,  if  payments  are 
voluntarily  made  to  the  personal  representative  of  the  dom- 
icile, and  he  should  account  for  them,  so  that  they  reached 
their  proper  destination,  a  court  of  equity  would  intervene 
for  the  protection  of  the  party  making  them,  against  the 
claims  of  the  domestic  administrator,  who,  if  he  were  per- 
mitted to  recover  them,  would  be  compelled  to  appropriate 
them  to  the  same  uses  and  purposes  to  which  the  foreign 
administrator  had  applied  them.  We  speak,  of  course,  of  a 
case  like  the  present,  where  the  rights  and  equities  of  no 
creditor,  distributee,  or  legatee,  resident  in  this  State,  would 
be  affected. 

While  the  judgment  obtained  by  Sims,  the  domiciliary  ex- 
ecutor, against  Berney,  in  the  City  Court  of  Montgomery, 
without  a  compliance  with  the  statute,  is  not  void  as  be- 
tween the  parties,  it  cannot  be  used  as  evidence  against  the 
appellant,  nor  can  it  affect  or  prejudice  the  rights  the  grant 
of  administration  to  him  conferred — right  and  title  to  all 
the  assets  which  at  the  death  of  the  testator  had  an  actual 
situs  within  this  State,  or  which  were  subsequently  brought 
within  the  State.  As  to  the  appellant,  the  judgment  is  res 
inter  alios  acta — he  is  a  stranger  to  it.  There  is  no  privity 
between  a  domestic  and  foreign  administrator,  though  the  for- 
eign may  be  the  domiciliary  representative.  The  two  admin- 
istrations, though  the  domiciliary  is  styled  the  principal,  and 
the  other  the  ancillary  administration,  are  distinct  and  inde- 
pendent, and  are  conducted  according  to  the  laws  of  the 
respective  forums. — Story's  Conf.  Laws,  §  518  a ;  Harvey  v. 
Richards,  1  Mason,  381 ;  Childress  v.  Bennett,  10  Ala.  751 ; 
Fretivell  v.  McLemore,  52  Ala.  124. 

At  the  death  of  Owens,  the  promissory  notes  of  Berney, 
the  mortgage  given  to  secure  their  payment,  and  the  real 
estate  conveyed  by  it,  were  in  this  State,  which  was  the  place 
of  Berney 's  residence.  The  statute  expressly  declares,  that 
when  a  person,  not  an  inhabitant  of  this  State,  dies,  leaving 
assets  here,  the  Court  of  Probate  of  the  county  in  which  such 
assets  are  situate  has  authority  to  grant  administration  of 
them.— Code  of  1876,  §  2349.  By  the  terms  of  the  statute, 
the  place  for  the  grant  of  administration  of  these  assets  is 
defined.  The  domiciliary  administrator,  in  the  absence  of 
a  domestic  administration,  could,  by  a  compliance  with  the 
statute,  have  entitled  himself  to  receive  them.  But  it  is  only 
when  he  has  complied  with  the  statute,  subjecting  himself  to 
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the  jurisdiction  of  our  courts,  furnishing  security  here  for  a 
faithful  administration  of  them,  that  he  could  become  enti- 
tled. The  policy  pervading  our  statutes,  which  cover  the 
whole  subject  of  administrations,  foreign  and  domestic,  is, 
that  assets  here  at  the  death  of  the  decedent,  or  subse- 
quently brought  within  our  jurisdiction,  shall  be  subject  to 
a  domestic  administration,  or  shall  not  be  withdrawn  by 
the  domiciliary  foreign  administrator,  until  he  follows 
the  statute,  and  thereby  subjects  himself  to  be  reached 
and  dealt  with,  if  a  necessity  should  exist  for  it,  as  a 
domestic  administrator.  The  transactions  with  Sims, 
the  foreign  executor,  and  with  Tillman,  his  successor, 
as  administrator  de  bonis  non,  with  the  will  annexed,  without 
the  record  of  the  will  and  its  probate,  the  record  of  the  let- 
ters testamentary,  and  the  execution  of  the  bond,  in  con- 
formity to  the  statutes,  cannot  affect  the  right  of  the  appel- 
lant, a  domestic  administrator  subsequently  appointed, 
except  so  far  as  payments  made  to  Sims  or  to  Tillman  may 
have  been  applied  by  them,  as  such  payments  would  be  ap- 
plied if  now  recovered  by  the  appellant ;  and  to  this  extent, 
we  understand  the  bill  as  recognizing  their  validity,  and 
offering  to  allow  them.  These  transactions  were  without  the 
authority  of  the  foreign  administrator  as  it  is  defined  by  the 
statutes ;  and  into  the  extent  of  the  authority,  Berney  was 
bound,  at  his  peril,  to  inquire  before  entering  into  them. 

The  payment  of  the  debt  in  suit  in  the  Circuit  Court  of  the 
United  States  is  recognized,  and  is  not  now  a  matter  of  con- 
troversy. The  remaining  notes,  whatever  may  be  the  con- 
struction of  the  several  instruments  which  were  entered  into 
by  the  parties,  are  not  satisfied,  save  so  far  as  payments 
may  have  been  made  to  the  foreign  representative,  which 
were  legally  appropriated  by  him.  The  foreign  representa- 
tive was  without  authority  to  receive  them,  or  to  enter  into 
the  written  instruments,  without  a  disregard  of  the  stat- 
utes. 

The  decree  of  the  chancellor  must  be  reversed  ;  and  a  de- 
cree will  be  here  rendered,  foreclosing  the  mortgage,  direct- 
ing an  account  of  the  mortgage  debt,  and  ordering  a 
sale  of  the  premises,  if  it  is  not  paid  in  a  prescribed  period  ; 
and  the  cause  will  be  remanded. 
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Bill  in  Eqtiity  by  Wife,  against  Judgment  Creditor  of  Husband^ 
to  Establish  Trust  in  Lands,  and  Enjoin  Action  at  Law. 

1.  Decree  in  chancery  agaimt  husband,  declariwj  trust  in  land  in  favor  of  wife  ; 
effect  as  evidence  against  creditor  of  husband. — A  decree  in  chancery  against  the 
husband,  declaring  a  trust  in  favor  of  the  wife  in  lands  purchased  and  partly 
paid  for  with  moneys  belonging  to  her,  and  vesting  the  title  in  her  to  the  ex- 
tent of  her  moneys  so  nsed,  is  not  evidence  against  a  creditor  of  the  husband, 
who  was  not  made  a  party  to  the  suit,  and  whose  debt  was  created  before  the 
bill  was  filed  ;  consequently,  when  the  wife  seeks  to  enjoin  an  action  at  law 
by  the  creditor,  founded  on  a  purchase  at  execution  sale  on  his  judgment,  she 
must  prove  the  investment  of  her  moneys  in  the  land,  without  the  aid  of  the 
decree. 

2.  Resultifxj  trust  in  lands;  exchange  of  tracts. — When  a  tract  of  land, 
bought  by  the  husband  with  money  belonging  to  the  wife,  is  sold  and  ex- 
changed by  him  for  another  tract,  the  exchange  does  not  affect  her  right  to 
pursue  her  money  and  fasten  a  trust  on  the  lands  received  in  the  exchange. 

3.  Declarations  in  disparagement  of  title.— Thii  declarations  of  the  husband, 
in  disparagement  of  his  own  title,  admitting  that  bis  wife  had  an  equitable 
interest  in  lauds  which  he  had  partly  paid  for  with  her  moneys,  made  while 
negotiating  an  exchange  of  the  lands,  are  admissible  evidence  for  the  wife, 
against  a  subsequent  purchaser  at  execution  sale  against  the  husband. 

4.  Lien  of  judgments  and  executions. — Under  our  statutes  (Code,  $  3210),  a 
judgment  is  not  a  lien  on  lands,  and  the  lien  ot  an  execution,  which  attaches 
only  from  the  time  the  writ  is  placed  in  the  hands  of  the  sheriff  to  be  levied,  is 
lost  by  the  lapse  of  an  entire  term  between  the  return  of  one  and  the  issue  of 
another. 

5.  ISecret  or  resulting  trust ;  against  whom  asserted. — A  latent  equity  in  lands, 
such  as  a  right  to  charge  them  in  equity  with  a  resulting  trust  in  favor  of  the 
person  whose  money  was  used  in  paying  for  them,  cannot  prevail  against  "the 
title  of  creditors,  or  purchasers  for  a  valuable  consideration,  without  notice.  *' 
(Code,  §   2  200.) 

6.  Same  ;  who  arc  creditors,  and  when  chargeable  with  notice. — The  term  cred- 
itors, as  used  in  this  statute,  means  judgment  creditors  having  a  lien  ;  and  if  a 
suit  is  pending  to  enforce  a  trust  in  the  lands  when  the  lien  of  the  creditor 
attaches,  he  is  chargeable  with  constructive  notice  of  it,  and  can  not  claim  the 
protection  of  the  statute. 

7.  Same;  rights  of  purchaser  at  execution  sale. — When  a  creditor  purchases 
under  his  own  execution,  although  he  may  be  chargeable  with  constructive 
notice  of  a  latent  equity  or  trust,  he  nevertheless  acquires  all  the  rights  of  the 
defendant  in  execution,  against  whom  the  trust  is  claimed  and  asserted. 

Appeal  from  the  Chancery  Court  of  Limestone. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  26th  April, 
1875,  by  Mrs.  Mary  A.  Elledge,  the  wife  of  Joseph  L.  El- 
ledge,  against  William  H.  Walker ;  and  sought  to  enjoin  an 
action  at  law,  which  said  Walker  had  instituted  against  her 
to  recover  the  possession  of  a  tract  of  land,  particularly  de- 
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scribed  in  the  bill.  Walker  died  pending  the  suit,  and  it  was 
thereupon  revived  and  prosecuted  against  his  personal  rep- 
resentative and  heirs  at  law,  who  are  the  appellants  in  this 
court.  Walker  claimed  the  land,  in  the  action  of  ejectment, 
under  a  purchase  at  sheriflfs  sale  under  an  execution  on  a 
judgment  at  law,  which  he  had  recovered  against  said  Joseph 
L.  Elledge,  the  complainant's  husband,  on  the  ^th  April, 
1867  ;  the  sale  being  made  on  the  5th  March,  1869,  and  the 
sheriff's  deed  to  Walker,  as  the  purchaser,  being  dated  the 
same  day.  Mrs.  Elledge  was  in  possession  of  the  land,  by 
her  tenants,  claiming  it  as  her  own  under  a  decree  of  the 
Chancery  Court  of  said  county,  rendered  in  a  suit  which  she 
had  instituted  against  her  said  husband,  seeking  to  remove 
him  from  the  trusteeship  of  her  statutory  separate  estate,  on 
account  of  mental  and  physical  incapacity  to  manage  it,  and 
to  have  the  legal  title  to  the  lands  now  in  controversy  divest- 
ed out  of  her  husband,  and  vested  in  the  complainant  herself, 
on  the  ground  that  the  purchase-money  was  paid  with  her 
funds,  and  the  title  taken  in  his  name  by  mistake.  The  bill 
in  that  case  was  filed  on  the  4th  April,  1867,  though  the 
affidavit  subscribed  to  it  is  dated  Maij  9th  ;  and  the  final  de- 
cree of  the  chancellor  was  rendered  on  the  31st  May,  1867, 
removing  the  complainant's  husband  from  the  trusteeship  of 
her  separate  estate,  cancelling  the  conveyance  of  the  lands 
to  him,  and  vesting  the  legal  title  thereto  in  the  complainant. 
Mrs.  Elledge  was  a  daughter  of  James  Cox,  who  died  in  said 
county  of  Limestone  in  the  year  1850.  Joseph  L.  Elledge 
became  her  guardian,  and  married  her  during  her  minority. 
Her  claim  to  the  lands  in  this  suit,  as  in  her  former  suit 
against  her  husband,  was  rested  on  the  allegation  that  the 
money  used  in  paying  for  it,  or  for  another  tract  which  was 
exchanged  for  it,  was  part  of  her  distributive  share  of  her 
father's  estate,  which  her  husband  received  as  her  guardian 
and  trustee,  and  other  moneys  derived  from  the  estate  of 
William  Shores,  who  was  her  maternal  grandfather ;  and  she 
charged  that  Walker  had  knowledge  and  notice,  actual  and 
constructive,  of  her  asserted  rights,  when  he  had  the  lands 
levied  on  and  sold.  The  material  facts,  as  the  case  is  here 
presented,  are  stated  in  the  opinion  of  the  court. 

The  chancellor  overruled  demurrers  to  the  bills,  original 
and  amended,  and  held  the  complainant  entitled  to  relief ; 
and  he  rendered  a  decree,  perpetually  enjoining  the  action  at 
law,  and  ordering  the  cancellation  of  the  sheriff's  deed  to 
Walker.  The  overruling  of  the  demurrer,  and  the  final  de- 
cree, are  now  assigned  as  error,  together  with  the  chancel- 
lor's rulings  on  various  questions  of  evidence. 

You  LXV. 
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E.  A.  McClellan,  for  appellant. 

Malone  &  Peyor,  contra.  (No  briefs  on  file.) 

STONE,  J.— We  think  there  is  a  failure  to  prove  that  Mr. 
Elledge  was  mentally  incapable  of  understanding  and  trans- 
acting business,  at  any  time  which  is  material  to  be  inquired 
about,  in  determining  the  present  controversy.  True,  he 
was  partially  paralyzed  ;  but  those  best  acquainted  with  him 
say,  his  reasoning  powers  were  very  little  impaired,  if  at  all. 
Hence,  so  far  as  the  question  affects  any  transaction  brought 
to  view  in  this  record,  we  think  the  testimony  fails  to  over- 
turn the  presumption  of  sanity,  which  it  is  our  duty  to  in- 
dulge until  the  contrary  is  shown. 

The  testimony  convinces  us,  that  Mr.  Elledge  was  indebt- 
ed to  Mr.  Walker,  in  the  sum  for  which  the  latter  recovered 
judgment,  and  that  that  indebtedness  existed  long  before 
Mrs.  Elledge  filed  her  bill  against  her  husband,  to  have  the 
lands  in  controversy  decreed  to  her.  This  being  the  case, 
it  becomes  necessary  for  Mrs.  Elledge  to  prove  the  indebted- 
ness of  her  husband  to  her,  as  the  basis  and  foundation  of 
the  relief  she  seeks.  Her  suit  and  recovery  against  her  hus- 
band are,  in  no  sense,  evidence  against  Walker,  of  the  facts 
found  and  asserted  in  the  decree,  because  the  latter  was  not 
a  party  to  that  suit. ^-2  Brick.  Dig.  148,  §  236 ;  1  lb.  828, 
§  273 ;  1  Greenl.  Ev.  §  522.  In  this  proceeding,  Mrs.  Elledge 
must  prove  her  husband's  indebtedness  to  her,  or,  rather, 
the  investment  of  her  money  in  the  lands,  by  as  convincing 
testimony,  as  if  there  had  been  no  former  suit  against  her 
husband. 

2.  We  have  examined  the  testimony  in  this  record  with 
great  care,  and  we  reject  from  our  consideration  all  that  we 
deem  hearsay  and  illegal.  The  record  of  the  final  settle- 
ment of  James  Cox's  estate,  made  February  4th,  1856,  shows 
money  assets  coming  to  Mrs.  Elledge  at  that  time,  amount- 
ing to  $3,912.53.  Probably  some  interest  included  in 
this.  This  sum,  or  the  principal  which  produced  this 
sum,  had  been  previously  paid  to  Mr.  Elledge,  the  hus- 
band ;  but  the  record  does  not  inform  us  when  it  was  paid. 
Shores,  Mrs.  Elledge's  grandfather,  died  about  1856.  Elledge 
was  administrator  of  his  estate,  and  made  a  partial  settle- 
ment March  8th,  1858.  There  was  then  distributed  to  Mrs. 
Elledge  $316.20,  which  Mr.  Elledge  retained  in  his  hands,  as* 
husband  and  trustee.  Whether  there  was  a  final  settlement 
of  that  estate  ever  made,  and,  if  so,  whether  there  was  further 
distribution,  the  record  does  not  inform  us.  Mrs.  Elledge 
testifies,   that  there   came   to  her,  jfrom   her  grandfather's 
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and  grandmother's  estates,  about  $500 ;  and  her  brother, 
James  B.  Cox,  testifies  that  he  received  about  $500  from  his 
grandfather's  estate.  Mrs.  Elledge  probably  received  the 
same  sum  he  did.  The  record  fails  to  show  us  when  Mrs. 
Shores'  estate  was  administered  and  settled,  if  there  was  an 
administration.  Those  are  all  the  sources,  and  these  the 
amounts,  of  moneys  which  came  to  the  hands  of  Elledge,  as 
husband  and  trustee. 

The  lands  belonging  to  the  estate  of  James  Cox,  father  of 
Mrs.  Elledge,  were  sold  for  division  about  the  close  of  the 
year  1850.  The  sale  was  on  a  credit  of  one,  two,  and  three 
years  ;  and  Elledge,  the  husband,  and  Wm.  Cox,  brother  of 
Mrs.  Elledge,  became  the  joint  purchasers  of  the  homestead 
tract,  at  a  price  between  eight  and  nine  thousand  dollars. 
They  cultivated  these  lands  together,  and  were  tenants  in 
common,  until  .1854:.  They  then  sold  this  tract  to  Bridge- 
forth,  mainly  or  entirely  on  credit  ;  and  about  the  same  time, 
1854,  purchased  jointly  the  tract  of  land  in  controversy  ;  a 
smaller,  but  more  fertile  tract ;  and  paid  most  of  the  pur- 
chase-money in  purchase-money  notes  given  them  by  Bridge- 
forth.  A  small  balance — three  or  four  hundred  dollars,  prob- 
ably— they  paid,  by  agreement,  to  the  estate  of  James  Cox, 
balance  of  purchase-money  for  the  lands,  which  Stinnett, 
their  vendor,  still  owed  to  the  estate.  Thus,  Elledge  and 
William  Cox  became  tenants  in  common  of  the  Stinnett  tract, 
and,  for  a  time,  cultivated  it  as  such.  At  some  time  be- 
tween 1854  and  i860 — probably  about  1858 — Wm.  Cox  re- 
moved from  the  State  of  Alabama,  having  first  sold  his 
interest  in  the  lands  to  Elledge.  There  is  some  testimony 
that  two  slaves,  property  of  Mrs.  Elledge,  were  used  or  sold 
in  part  payment  of  some  of  these  purchases.  There  is,  also, 
some  testimony  that,  in  dividing  the  slaves  of  the  estate  of 
James  Cox,  two  were  sold  as  a  means  of  equalizing  the  di- 
vision, and  that  Elledge  and  William  Cox  became  the  pur- 
chasers of  these  slaves.  Whether  these  are  the  slaves  which 
Mrs.  Ellledge  claims  were  hers,  and  were  sold  in  part  pay- 
ment for  the  lands,  is  a  question  not  satisfactorily  answered 
in  the  record.  In  fact,  this  part  of  the  transaction  is  left  in 
great  obscurity.  The  fact,  it  it  be  a  fact,  that  Mrs.  EUedge's 
money  and  means  were  first  invested  in  the  Bridgeforth, 
or  home  tract,  and,  when  it  was  sold,  were  reinvested  in  the 
Stinnett  tract,  can  exert  no  influence  upon  her  right  to  pur- 
sue her  money,  and  fasten  an  equity  on  the  last  named  tract. 
If  the  necessary  facts  be  established,  her  equitable  rights 
are  the  same  against  the  second,  as  against  the  first  invest- 
ment.— Marsh  v.  Marsh,  43  Ala.  677. 

The  result  of  the  evidence  in  this  case  is  to  establish,  to 
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our  reasonable  satisfaction,  the  following  facts :  TLat 
Elledge  and  Wm.  Cox  purchased  jointly,  and  jointl}^  owned, 
the  home,  or  Bridgeforth  tract,  and  paid  for  it  by  or  before 
the  year  1854 ;  that  Elledge  used  and  employed  the  pecu- 
niary distributive  interest  of  his  wife  in  her  father's  estate, 
in  paying  for  his  half  of  this  purchase ;  and  that  this  same 
fund,  after  the  sale  to  Bridgeforth,  was  invested  in  the  pur- 
chase of  the  Stinnett  tract ;  that  is,  in  Elledge's  undivided 
half  of  the  purchase.  To  this  extent,  the  testimony  is  sat- 
isfactory. We  regard  what  Elledge  said  in  disparagement  of 
his  title,  at  the  time  he  was  negotiating  the  sale  to  Bridge- 
forth, as  legal  evidence  on  this  question. — 1  Brick.  Dig.  843, 
§§  558,  559,  565,  567  ;  Barnes  v  Mohley,  21  Ala.  232.  There 
is  a  failure  of  proof  that,  up  to  this  time,  Elledge  had 
received  any  moneys  on  account  of  his  wife,  other  than  that 
which  came  from  her  father's  estate.  We  attach  no  impor- 
tance to  the  fact  that  the  settlement  of  the  Cox  estate  took 
place  after  this — in  1856.  We  are  convinced  the  wife's 
pecuniary  distributive  interest  had  been  used  in  paying  for 
Elledge's  half  of  the  purchase.  There  is  no  satisfactory 
proof  that  any  other  moneys  of  Mrs.  Elledge  entered  into 
either  of  these  purchases.  There  is  a  failure  to  show  she 
had  any  other  moneys.  Shores,  her  grandfather,  was  then 
living,  and,  of  course,  nothing  from  his  estate  could  have  been 
used  in  making  these  purchases.  There  is  no  testimony  tend- 
ing to  show  William  Cox  did  not  pay  his  half  of  the  original 
purchase,  or  of  the  purchase  from  Stinnett ;  and  we  must 
presume  he  did  so.  Up  to  this  time,  then,  Elledge  had  pur- 
chased only  an  undivided  half  of  the  land ;  and,  of  course, 
his  wife's  money  could  only  have  paid  for  an  undivided  half, 
if  so  much.  Elledge  subsequently  purchased  William  Cox's 
half  of  the  Stinnett  land.  The  proof  as  to  how  this  was 
paid  for  is  not  clear.  Mrs.  Elledge  testifies  that  two  of  her 
slaves  were  used,  or  sold,  in  paying  for  the  lands  ;  whether 
in  this  purchase  or  not,  she  does  not  testify.  The  proof  as 
to  how  Elledge  paid  Wm.  Cox  for  his  undivided  half  of  the 
Stinnett  tract  is  too  indefinite  and  unsatisfactory  for  us  to 
affirm  any  thing  in  regard  to  it.  If  any  of  the  slaves  owned 
by  Mrs.  Elledge,  or  her  distributive  shares  in  the  Shores 
estate,  went  into  this  purchase,  it  has  not  been  proved.  We 
hold,  that  Mrs.  Elledge  has  established  an  equity  in  and 
against  an  undivided  half  interest  in  the  Stinnett  land,  for 
the  pecuniary  distributive  interest  her  husband  received  in 
her  right  from  her  father's  estate  ;  and  she  is  entitled  to 
interest  on  this,  from  the  time  her  husband  was  removed  as 
her  trustee,  by  the  decree  of  the  Chancery  Court.  She  is 
entitled,  also,  to  similar  relief,  as  to  any  other  part  of  her 
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property,  which  entered  into  the  payment  of  the  land-pur- 
chase ;  and  if  any  of  her  money  or  property  was  employed  in 
paying  William  Cox  for  his  undivided  half  of  the  lauds,  she 
is  entitled  to  the  same  relief  against  that  undivided  half,  to 
the  extent  her  means  so  paid  for  it.  We  say  she  has  estab- 
lished an  equity.  We  mean,  such  would  be  the  extent  of  her 
claim  against  her  husband,  if  this  were  her  first  attempt  to 
assert  her  rights,  and  no  former  suit  had  been  instituted  for 
the  purpose  ol  devesting  the  legal  title  out  of  her  husband 
and  trustee.  Of  course,  as  agaiust  him,  the  former  decree 
vests  the  legal  title  in  her ;  and,  if  this  were  a  suit  between 
Mrs.  Elledge  and  her  husband,  he  could  obtain  no  relief. — 2 
Brick.  Dig.  145,  §§  203,  204,  209 ;   1  Brick.  Dig.  823,  §  274. 

We  have  declared  above  what  would  be  Mrs.  Elledge's 
claim,  if  this  were  an  original  suit  by  her  against  her  husband. 
We  have  done  so,  because  this  is  the  light  in  which  we  must 
regard  her  claim  in  a  suit  against  Walker,  who  was  a  credi- 
tor of  Elledge  before  she  asserted  her  claim,  and  who  was  no 
party  to  the  suit  by  which  title  was  devested  out  of  Elledge, 
and  vested  in  her.  As  we  have  said,  that  suit  and  that  decree 
can  not  prejudice  his  rights.  If  he  would  have  the  right  to 
proceed  against  the  land  in  the  absence  of  such  suit  and 
decree,  that  right  has  not  been  taken  away  from  him  by  the 
decree,  farther  than  it  may  be  affected  by  the  notice  those  pro- 
ceedings give,  hereafter  to  be  considered. 

4.  Walker,  the  defendant,  recovered  judgment  against 
Elledge,  April  8th,  1867.  The  transv-ript  of  that  recovery  is 
twice  copied  in  the  record,  and  in  each  place,  the  date  of  the 
judgment  is  given  on  April  8th,  1868.  This  is  evidently  a 
mistake.  The  bill  of  Mrs.  Elledge  charges  it  was  rendered 
April  8th,  1867 ;  and  each  of  the  transcripts  shows  the  first 
execution  on  this  judgment  was  issued  April  22d,  1867. 
Execution  could  not  be  issued  in  1867,  on  a  judgment  ren- 
dered in  1868.  The  transcripts  show,  as  we  have  said,  that 
execution  issued  on  this  judgment,  April  22d,  1867.  It  is  not 
shown  whether  or  not  this  execution  went  into  the  hands  of 
the  sheriff.  The  statement  in  the  certified  transcript,  which 
seems  to  have  been  received  without  objection,  is,  that  on 
"said  judgment  sundry  executions  were  issued,  the  first  of 
which  was  issued  on  the  22d  April,  1867  ;  and  one  of  which  was 
issued  on  the  28th  January,  1869,  to  Wm.  H.  Lentz,  then  sheriff 
of  Limestone  county  in  the  State  of  Alabama  ;  and  was  levied 
by  said  sheriff  on  the  lands,"  &c.  Under  this  execution  and 
levy,  the  lands  in  controversy  were  sold  by  the  sheriff,  and 
bought  by  Walker,  who  received  the  sheriff's  deed.  Judg- 
ments are  not  liens  in  this  State,  as  the  law  then  stood,  and 
now  stands.— Bane  v.  McArthur,  57  Ala.  448 ;  Gamble  v.  Fow-- 
Vol.  lxv. 
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Zer,  58  Ala.  576.  The  lien  attaches  only  from  the  time  the 
execution  is  received  by  the  sheriff ;  and  it  is  lost,  if  there  is 
a  lapse  of  one  entire  term  between  the  return  of  one  execu- 
tion; and  the  issue  of  the  next.— Code  of  1876,  §  3210  (2872). 
Aside  from  the  want  of  proof  that  this  first  execution  went 
into  the  hands  of  the  sheriff,  the  record  fails  to  show  when  any 
execution  was  issued,  after  the  first,  until  January  28th,  1869 ; 
a  lapse  of  more  than  twenty-one  months.  Mr.  Walker  can 
assert  no  lien  that  dates  beyond  the  time  when  this  last 
named  execution  was  received  by  the  sheriff.  This,  at  most, 
was  January  28th,  1869. 

5.  We  have  shown  above  that  Mrs.  Elledge,  as  against  her 
husband,  has  an  equitable  lien  for  the  sum  of  her  money  and 
effects  which  went  into  the  purchase  of  the  land,  with  interest 
upon  it  from  the  time  her  husband  was  removed  as  her 
trustee.  This,  until  she  asserted  it  by  suit,  is  what  is  called 
a  latent  equity ;  good  against  the  trustee,  but  unavailing 
against  "  the  title  of  creditors,  or  purchasers  for  a  valuable 
consideration,  without  notice." — Code  of  1876,  §  2200.  In 
Preston  &  Stetson  v.  McMillan,  58  Ala.  84-94,  we  construed 
this  and  connected  sections  of  the  Code,  and  held,  that 
"creditors,  under  this  statute,  are  judgment  creditors  having 
a  lien."  That  case  contains  a  full  discussion  of  this  ques- 
tion, and  we  will  not  repeat  it  here.  Was  Walker  a  creditor 
without  notice,  at  the  time  he   acquired  his  execution  lien? 

6.  Mrs.  Elledge  commenced  her  suit  against  her  husband 
in  May,  1867  ;  and  on  the  31st  day  of  that  month  the  decree 
of  the  chancellor  was  rendered,  removing  her  husband  from 
the  trust,  vesting  the  title  of  the  lauds  in  her,  and  clothing 
her  with  all  the  rights  and  powers  of  a  feme  sole.  This  suit 
and  decree,  concerning  this  identical  land,  was  constructive 
notice  to  Mr.  Walker,  and  all  others,  of  the  equitable  claim 
she  asserted,  and  disarms  him  of  all  right  to  claim  as  a  cred- 
itor without  notice.  He  occupies  no  higher  ground  than 
Elledge  himself  would  have  occupied,  if  this  were  an  original 
suit  against  the  latter,  to  have  the  trust  declared. — Doe  ex 
d<m.  V.  Alagee,  8  Ala.  570 ;  Center  v.  P.  d  M.  Bank,  22  Ala. 
743,  757;  Fash  v.Bavesies,  32  Ala.  451,  456;  2  Brick.  Dig. 
233,  §§4,  5. 

7.  Another  important  result  flows  from  the  principles  we 
have  declared  above.  Mr.  Walker  not  being  a  party  to  the 
suit  instituted  and  prosecuted  by  Mrs.  Elledge  against  her 
husband,  that  suit,  and  the  decree  rendered  therein,  have  no 
other  effect  on  his  rights  than  to  charge  him  with  notice  of 
Mrs.  Elledge's  equity.  It  did  not,  as  to  him,  devest  the  title 
out  of  Elledge,  but  left  all  the  right  and  interest  of  the  lat- 
ter subject  to  seizure  and  sale  under  Walker's  execution.     By 
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his  purchase,  and  the  sheriff's  deed,  Walker  succeeded  to  all 
the  rights  EUedge  would  have  had  in  the  lands,  if  there  had 
been  no  decree  of  the  Chancery  Court  in  that  former  suit ;  that 
is,  all  the  title  to  the  land,  sutjject,  and  only  subject,  to  Mrs. 
Elledge's  equity,  of  which  the  former  suit  gave  him  notice. 
Eeaching  this  result,  it  becomes  unnecessary  to  offer  argu- 
ment in  support  of  the  equity  of  the  present  bill.  It  is  a 
suit  to  fasten  a  trust  on  the  land,  for  the  effects  of  Mrs. 
Elledge  which  entered  into  its  purchase,  and  must  be  gov- 
erned by  all  the  equities  which  pertain  to  such  a  suit. 

The  decree  of  the  Chancery  Court  is  reversed,  and  we  pro- 
ceed to  render  the  decree  the  Chancery  Court  should  have 
rendered.  It  is  therefore  ordered  and  decreed,  that  com- 
plainant, Mrs.  Elledge,  is  entitled  to  relief.  This  she  can 
claim  under  her  prayer  for  general  relief.  It  is  referred  to 
the  register  to  take  and  state  an  account,  showing  the  amount 
and  value  of  complainant's  money  and  effects  which  went, 
first,  into  the  purchase  from  Stinnett  of  the  undivided  half 
interest  in  the  lands  ;  and  in  taking  this  part  of  the  account, 
she  will  be  entitled  to  have  allowed  to  her  any  effects  of  hers 
which  went  first  into  the  purchase  of  the  home  tract,  and, 
upon  a  sale  of  that  tract  to  Bridgeforth,  was  then  invested  in 
the  Stinnett  tract.  Second,  if  any  of  her  effects  were  used 
in  the  purchase  from  William  Cox  of  his  undivided  half 
interest,  she  must  be  allowed  the  vahie  of  the  same  as  a  lien 
and  trust  on  that  undivided  half.  She  will  be  entitled  to 
interest  on  these  sums  from  May  31st,  1867.  She  is  liable 
for  reasonable  rents  of  the  lands  from  the  time  Walker's 
right  accrued,  or  from  the  time  he  could  claim  rents  under 
his  suit  in  ejectment,  with  interest  on  the  sums  annually  due ; 
and  must  be  allowed  credit  from  each  year's  rent,  for  taxes 
paid,  and  necessary  repairs  and  improvements  put  on  the 
property  during  the  year.  For  any  balance  found  due  her, 
she  will  be  entitled  to  a  decree  fastening  a  lien  on  the  land, 
and  decreeing  its  sale  in  payment  thereof,  unless  otherwise 
paid.  In  passing  on  this  account,  the  register  will  consult 
the  legal  testimony,  documentary  and  parol,  found  in  this 
record,  the  admissions  in  the  pleadings,  and  any  other  rele- 
vant testimony  that  may  be  offered.  He  may  re-examine 
any  of  the  witnesses  heretofore  examined,  on  the  questions 
herein  referred.  He  will  report  his  finding  to  the  Chancery 
Court.  Let  the  injunction  of  the  action  of  ejectment  remain 
in  force,  until  the  further  order  of  the  chancellor.  All  other 
questions  are  left  open  for  decision  by  the  chancellor.  Let 
the  appellee  pay  the  costs  of  this  appeal. 
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Waiies  v.  Neal. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Acts  and  declarations  of  ageni ;  when  admissible  against  principal. — The 
acts  or  declarfitious  of  a  person  who  aBsumes  to  act  as  the  agent  of  another, 
are  not  admissible  evidence  against  his  supposed  principal,  without  some  inde- 
pendent proof  of  his  authority  or  agenc}'. 

2.  Payment  to  agent. — An  agent,  having  only  a  general  authority  to  collect 
a  debt,  can  not  accept  choses  in  action,  or  any  thing  else  than  money,  in  pay- 
ment. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  William  E.  Waiies,  against 
Joseph  G.  Neal ;  and  was  founded  on  the  defendant's  prom- 
issory note  for  $203.98,  dated  July  11th,  1878,  and  payable 
on  the  1st  day  of  December,  1878,  to  the  plaintiff  or  order. 
The  defendant  pleaded  the  general  issue,  and  payment ;  and 
issue  seems  to  have  been  joined  on  both  of  these  pleas.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
having  read  in  evidence  the  note  on  which  the  suit  was 
founded,  the  defendant  offered  in  evidence,  under  his  plea  of 
payment,  a  receipt,  dated  "  Matthews'  Station,  February  13th, 
1879,"  and  signed  '•  W.  K  Waiies,  by  J.  D.  Moseley,  ag't,"  in 
these  words  :  "  Received  of  J.  G.  Neal  the  mortgages  and 
notes  below  named,  payable  in  full  of  note  given  by  J.  G.  Neal 
to  W.  E.  Waiies,  for  $203.98,  given  in  Selma,  July  11th,  1878 ;" 
describing  by  names  and  amounts  the  several  notes  and 
claims  so  received.  In  reference  to  this  receipt,  and  the  cir- 
cumstances under  which  it  was  given,  the  defendant  thus 
testified,  as  a  witness  for  himself  :  "  In  February,  1879,  J.  D. 
Moseley  came  to  defendant's  residence,  near  Matthews'  Sta- 
tion, in  Montgomery  county,  having  a  writ  of  attachment, 
sued  out  by  plaintiff  against  defendant,  on  the  debt  described 
in  the  complaint,  and  seeking,  as  deputy-sheriff,  to  levy  the 
attachment  on  property  of  the  defendant ;  but  defendant  told 
him  he  had  no  property,  on  which  the  attachment  could  be 
levied,  and  no  levy  was  made.  Moseley  then  asked  defend- 
ant, if  he  did  not  have  some  notes  or  claims  which  he  could 
turn  over  to  plaintiff  in  settlement  of  the  debt ;  and  defendant 
replied,  that  he  had  some  which  he  was  willing  to  transfer 
to  plaintiff  in  payment  of  the  debt,  but  not  otherwise.  De- 
fendant then  produced  the  notes  and  claims  described  in  the 
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receipt,  and  told  Moseley  that  he  believed  them  to  be  good, 
and  that  Mr.  Jesse  Brown,  who  resided  near  the  parties  in 
Perry  county,  would  assist  plaintiff  in  collecting  them. 
Moseley  said,  that  he  had  authority  to  take  these  notes  and 
claims  in  settlement  of  the  debt  due  from  defendant  to  plain- 
tiff, and  agreed  to  take  them  in  full  settlement  and  payment ; 
and  defendant  thereupon  transferred  to  plaintiff,  by  indorse- 
ment in  writing,  each  one  of  the  notes  and  claims  mentioned 
in  the  receipt,  and  delivered  them  to  Moseley,  who  thereupon 
executed  said  receipt,  and  delivered  it  to  defendant."  Mose- 
ley was  also  examined  as  a  witness ;  but  the  record  does  not 
state  whether  he  was  introduced  by  the  plaintiff,  or  by  the 
defendant.  Having  testified  that  he  was  employed  by  the 
plaintiff  to  levy  the  attachment,  and  that  he  found  no  prop- 
erty on  which  to  levy,  he  thus  continued  :  "  Defendant  told 
him  he  had  no  property  which  was  subject  to  levy,  but  had 
some  notes  and  claims  which  he  was  willing  to  transfer  to 
plaintiff  in  payment  of  his  debt ;  that  the  notes  and  claims 
were  all  good,  and  that  Jesse  Brown  would  accept  them  all, 
payable  in  the  fall.  Witness  knew  Brown  to  be  a  very  res- 
ponsible man,  and,  on  this  statement  by  defendant,  agreed  to 
take  the  notes  and  claims  in  payment  of  the  debt  to  plaintiff; 
but  he  told  defendant,  at  the  time,  that  the  notes  and  claims 
would  be  returned  to  him,  if  Brown  did  not  agree  to  accept 
them  ;  and  to  prevent  any  misunderstanding,  in  the  event 
Brown  refused  to  accept  them,  he  required  the  defendant  to 
specify  each  claim  in  the  receipt,  as  it  now  appears  ;  the 
receipt,  except  the  signature,  being  in  the  handwriting  of  the 
defendant.  Thereupon,  defendant  transferred  the  notes  and 
claims  to  plaintiff,  and  delivered  them  to  witness,  who  signed 
the  receipt,  and  delivered  it  to  defendant."  Brown  having 
refused,  when  the  notes  and  claims  were  shown  to  him,  on 
the  return  of  Moseley  to  Selnaa,  either  to  accept  them,  or  to 
become  in  any  way  responsible  for  them,  the  plaintiff  and 
Moseley  at  once  inclosed  them  in  an  envelop,  and  sent  them, 
through  the  post-office,  directed  to  the  defendant  at  Mat- 
thews' Station ;  and  it  was  shown  that  the  package  was  lying 
in  the  post-office  at  that  place,  but  the  defendant  refused  to 
take  it  out.  Moseley  further  testified,  "  that  plaintiff  gave 
him  no  authority  whatever  to  accept  notes,  claims,  or  any 
thing  else,  in  payment  of  said  debt,  but  he  supposed,  when 
he  gave  the  receipt,  that  he  had  authority  to  give  it,  and  to 
take  the  notes  and  claims  in  payment,  and  that  the  settle- 
ment would  be  satisfactory  to  plaintiff,  if  Brown  would  accept 
the  notes,  payable  in  the  fall ;  that  he  did  not  have  the  note 
in  his  possession  when  Ce  gave  the  receipt,  nor  at  any  other 
time ;  that  he  was  never  employed  by  plaintiff  in  any  other 
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business  whatever,  except  this  about  which  he  was  testifying, 
but  his  business  was  that  of  collecting  agent."  "  The  fore- 
going was,  in  substance,  all  the  evidence  in  the  case ;  and 
thereupon,  against  the  objection  of  the  plaintiff,  the  court 
permitted  the  said  receipt  to  be  read  in  evidence."  This 
ruling  of  the  court,  to  which  the  plaintiff  reserved  an  excep- 
tion, is  the  only  matter  now  assigned  as  error. 

Troy  &  Tompkins,  for  the  appellant. 

P.  LocKETT,  contra. 

BEICKELL,  0.  J.— The  error  in  the  rulings  of  the  court 
below  is  manifest.  Before  the  acts  or  declarations  of  one 
claiming  to  act  in  right  of,  and  by  the  authority  of  another, 
can  be  received  to  affect  the  person  represented,  there  must 
be  independent  proof  of  the  authority.  Without  such  proof, 
the  court  was  in  error,  in  permitting  the  receipt  to  be  read 
in  evidence. — 2  Wharton's  Ev.  §  1183;  Scarborough  v.  Rey- 
nolds, 12  Ala.  252.  If,  as  was  subsequently  disclosed,  the 
agent  had  only  mere  general  authority  to  collect  the  debt 
due  from  the  defendant  to  the  plaintiff,  it  was  not  within 
the  scope  of  his  powers  to  accept  choses  in  action,  or  any 
thing  else  than  money,  in  payment. —  West  v.  Ball,  12  Ala. 
341 ;  Chapman  v.  Coivles,  41  Ala.  103. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Walker  v,  Carroll. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Construction  of  bill  of  exceptions. — When  the  bill  of  exceptions  recites,  in 
detail,  the  evidence  introduced  by  both  parties,  and  then  adds,  "Upon  this 
evidence,  the  defendants  asked  the  court,  in  writing,  to  charge  the  jury  as 
follows  :  'If  the  jury  believe  all  the  evidence,  they  will  tiud  for  the  defend- 
ants' ; "  this  shows  with  sufficient  certainty  that  the  evidence  recited  is  the 
substance  of  all  that  was  introduced.  (Overruling  Kirksey  ■v.  Bardaway,  41 
Ala.  330.  and  Bridges  v.  Cribbs,  41  Ala.  367.) 

2.  Homestead  exemption  of  bankrupt ;  amendable  defects  of  claim,  and  conclu- 
siveness of  allowance  by  assignee. — By  the  express  language  of  the  late  bank- 
rupt law,  the  bankrupt's  title  to  his  homestead  exemption  did  not  pass  to  his 
assignee  in  bankruptcy  ;  and  where  he  included  in  his  schedule  all  his  lands, 
claiming,  as  a  homestead  exemption  therein,  "  real  estate  to  the  value  of 
$500,"  but  without  designating  any  particular  portion,  this  is  an  amendable 
defect,  of  which  advantage  cannot  be  taken  in  a  subsequent  collateral  pro- 
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ceeding  ;  aud  the  assignee  having  set  apart  to  him,  as  exempt,  the  homestead 
on  which  he  was  then  residing,  and  which  did  not  exceed,  in  quantity  or 
value,  more  than  was  then  allowed  by  law,  and  reported  his  action  to  the 
court  of  bankruptcy,  this  action  is  conclusive,  until  set  aside  by  that  court, 
in  a  proceeding  of  which  the  bankrupt  hud  notice. 

3.  Vendor's  lien  ;  waiver  of. — When  the  vendor  of  lands  executes  a  convey- 
ance to  the  purchaser,  and  takes  a  note,  with  personal  security,  for  the  pur- 
chase-money, this  is,  at  least  prima  facie,  a  waiver  and  abandonment  of  his 
vendor's  lien  ;  and  an  assignee  of  the  note  cannot  acquire  any  greater  rights 
than  the  vendor  himself  had. 

4.  Same;  allowance  by  court  of  binlcruptcy  ;  when  not  conclusive  on  bankrupt. 
The  assignee  of  a  note,  given  for  the  purchase-money  of  land,  but  showing  on 
its  face  a  waiver  of  the  vendor's  lien,  having  filed  a  petition  in  the  court  of 
bankruptcy,  after  the  allotment  to  the  bankrupt  purchaser  of  a  homestead  ex- 
emption in  the  lands,  asserting  a  vendor's  lien  on  all  the  lands,  but  not  mak- 
ing the  bankrupt  himself  a  party  ;  a  decree  declaring  a  lien  in  his  favor  is  not 
binding  on  the  bankrupt,  and  does  not  affect  his  title  to  his  homestead  ex- 
emption. 

5.  Decree  of  sale  by  court  of  bankruptcy ;  effect  on  bankrupt's  homestead  ex- 
emption.—The  bankrupt's  title  to  his  homestead  exemption  is  not  affected 
by  a  decree  of  the  court  of  bankruptcy,  rendered  on  the  petition  of  the  as- 
signee in  bankruptcy,  and  ordering  a  sale  of  all  thelands  included  in  the  bank- 
rupt's schedule  ;  to  which  petition  he  was  not  made  a  partj',  and  which  was 
filed  after  his  homestead  had  been  set  apart  to  him  by  the  assignee. 

6.  Order  refusing  injunction  of  sale;  conclusiveness  of. — The  bankrupt  having 
filed  his  petition,  addr«8sed  to  the  judge  of  the  District  Court  in  bankruptcy, 
asserting  his  right  ot  homestead  exemption,  and  praying  an  injunction  of  the 
sale  under  the  decree  ;  which  petition  being  overruled  by  the  judge,  and  the 
injunction  refused,  was  not  further  prosecuted  ;  held,  that  this  ruling  did  not 
amount  to  the  dignity  of  res  adjudicata  as  to  the  right  of  homestead. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  David  H.  Walker,  against 
Thomas  Nunnley  and  Simpson  Clayton,  tenants  in  posses- 
sion, to  recover  the  possession  of  a  tract  of  land,  with  dama- 
ges for  its  detention ;  and  was  commenced  on  the  28th 
August,  1872.  The  plaintift  had  purchased  the  lands  sued 
for,  part  of  a  larger  tract,  from  one  Bell,  in  1860,  and  went 
into  possession  of  them  under  his  purchase  ;  and  he  contin- 
ued to  reside  on  them,  claiming  them  as  his  homestead 
exemption,  during  the  proceedings  had  in  the  United  States 
District  Court  at  Huntsville,  by  which  he  was  adjudicated  a 
bankrupt  on  his  own  petition,  and  afterwards,  until  he  was 
dispossessed  by  Joseph  W.  Carroll,  who  claimed  to  have 
purchased  them  under  a  decree  of  said  District  Court  in 
bankruptcy.  The  defendants  were  in  possession  as  the  ten- 
ants of  Carroll,  who  was  admitted  to  defend  as  landlord ;  and 
on  his  death,  pending  the  suit,  the  action  was  revived  against 
his  personal  representative  and  heirs  at  law.  The  pleadings 
were  drawn  out  at  great  length,  covering  forty  pages  of  the 
transcript ;  but  the  opinion  of  the  court,  which  states  all  the 
material  facts  connected  with  the  proceedings  had  in  the 
court  of  bankruptcy,  so  far  as  they  are  shown  by  the  record, 
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renders  any  additional  statement  of  the  facts  unnecessary. 
The  court  charged  the  jury,  at  the  instance  of  the  defendants, 
as  follows  :  "  If  the  jury  believe  all  the  evidence,  they  will 
find  for  the  defendants."  The  plaintiff  duly  excepted  to  this 
charge,  and  requested  the  following  charges,  which  were  in 
writing :  1.  "  That  if  the  jury  believed,  from  the  evidence, 
that  the  lands  sued  for  were  surrendered  by  the  plaintiff  in 
bankruptcy,  and  had  been  duly  assigned  to  him,  as  a  home- 
stead, by  the  register  of  said  court,  and  the  assignee  of  his 
estate,  on  the  25th  January,  1869,  then  he  was  entitled  to 
recover  in  this  action."  2.  "  That  if  the  land  sued  for  was 
assigned  to  plaintiff,  as  a  homestead,  on  the  25th  January, 
1869,  by  the  assignee  and  register  ;  then,  unless  said  order 
of  assignment  was  first  set  aside,  said  District  Court  had  no 
jurisdiction  to  order  a  sale  of  said  lands."  The  court  refused 
each  of  these  charges,  and  the  plaintiff  excepted  to  their  re- 
fusal ;  and  he  now  assigns  as  error  the  charge  given,  and  the 
refusal  of  the  charges  asked. 

J.  B.  Moore,  for  appellant. 

Wm.  C  coper,  contra. 

STONE,  J. — The  record  in  this  case  has  been  unnecessa- 
rily enlarged,  by  exhibits  to  the  bill  of  exceptions,  which  do 
little  more  than  recite  facts  already  stated,  in  substance,  in 
the  body  of  the  bill ;  yet,  notwithstanding  its  length,  it  is  not 
expressly  stated  that  the  evidence,  so  set  forth,  was  all  the 
evidence  on  which  the  case  was  tried. '  We  think,  however, 
it  sufficiently  appears  that  the  whole  of  the  evidence  is  set 
forth,  to  enable  us  to  revise  the  action  of  the  court  in  giving 
the  charge  asked  by  the  defendants.  We  think  the  con- 
struction placed  by  this  court  on  bills  of  exceptions,  in  some 
cases,  has  been  too  strict.  Placing  a  common  or  popular 
construction  on  the  language  used  in  this  bill  of  exceptions, 
it  indicates  that  the  facts  recited  did  contain  the  substance  of 
all  the  evidence.  After  reciting,  in  detail,  the  evidence  in- 
troduced by  both  parties,  it  declares,  "  Upon  this  evidence, 
the  defendants,  by  their  counsel,  asked  the  court,  in  writing, 
to  charge  the  jury  as  follows  :  'If  the  jury  believe  all  the 
evidence,  they  will  find  for  the  defendants.'  "  This  charge  the 
court  gave,  and  an  exception  was,duly  reserved  by  the  plain- 
tiff. We  concur  in  opinion  with  Mr.  Justice  Judge,  in  Kirk- 
sey  V.  Hardaway  (41  Ala.  330),  and  in  Bridges  v.  Cribbs  (lb. 
367),  and  overrule  the  majority  opinion  in  those  cases.  We 
hold,  that  the  language  used,  taken  in  connection  with  the 
charge  itself,  shows  with  sufficient  certainty  that  the  facts 
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set  forth  constituted,  in  substance,  the  whole  of  the  evidence 
on  which  the  charge  was  based. 

It  appears  from  the  bill  of  exceptions,  that  in  1860  the 
plaintiff  bought  of  one  Bell  a  tract  of  land,  described  as  sec- 
tion 24,  township  4,  range  11,  and  eighty  acres  ot  mountain 
land,  situated  then  in  Franklin,  but  now  Colbert  county. 
One-third  of  the  purchase-money  was  paid  cash,  and  two 
promissory  notes,  with  personal  security,  were  given  to  Bell 
for  the  deferred  payments.  A  deed  was  thereupon  made  to 
Walker,  by  Bell,  and  Walker  went  into  possession  of  the 
part  of  the  land  now  sued  for,  and  remained  in  possession 
until  October,  1870,  when  he  was  dispossessed  by  a  sale  un- 
der an  order  of  the  United  States  court,  more  fully  here- 
after noticed. 

Walker,  on  his  own  petition,  was  declared  a  bankrupt  in 
1867.  In  his  schedule  of  property,  the  whole  of  the  lands 
bought  from  Bell  was  included  ;  but  Walker  claimed  therein, 
as  exempt,  "  real  estate  to  the  value  of  $500,"  out  of  the 
lands  described  in  the  petition,  and  surrendered  in  bank- 
ruptcy. Sheets  was  appointed  assignee  of  the  bankrupt's 
estate,  shortly  after  the  declaration  of  bankruptcy,  and  the 
usual  deed  of  assignment  was  made  to  him  by  the  register  in 
bankruptcy.  The  assignee  designated  and  set  apart  to  the 
bankrupt,  as  a  homestead,  the  "south  half  of  the  north-east 
quarter,  and  the  west  half  of  the  north-west  quarter  of  section 
24,  township  4,  range  11,  west."  The  assignee,  and  the  reg- 
ister in  bankruptcy,  on  the  24th  of  January,  1869,  made  a 
certificate  of  exempt  property  designated  and  set  apart  to 
the  bankrupt,  and  delivered  it  to  him.  Sheets,  the  assignee, 
in  this  paper  certifies,  that  he  "  has  this  day  set  apart  for 
said  bankrupt  the  foregoing  articles,  according  to  law."  The 
articles  thus  set  apart  for  the  bankrupt  consisted  of  the  said 
homestead,  and  some  articles  of  personal  property.  This 
action  was  reported  to  the  court,  and  the  report  was  filed  in 
the  bankrupt  court  on  the  25th  January,  1869,  and  was  so 
indorsed  by  the  clerk.  The  lands  thus  exempted  constitute 
the  homestead  of  Walker,  a  man  of  family,  upon  which  he 
had  resided  for  many  years  before  he  was  declared  a  bank- 
rupt, and  on  which  he  was  residing  at  the  time  he  filed  his 
petition  in  bankruptcy ;  and  he  was  still  residing  thereon,  at 
the  time  the  said  lands  were  so  assigned  and  set  apart  to 
him. 

The  defendants  to  tins  .suit  claimed  under  one  Carroll;  and 
they  proved  that  Carroll  bought  of  said  Bell  the  two  promis- 
sory notes  given  by  Walker  as  part  of  the  purchase-money 
of  the  lands,  before  described  as  being  bought  by  Walker  of 
Bell ;  and  that  Carroll  proved   these  two  promissory  notes 
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against  the  bankrupt's  estate,  in  the  bankrupt  court,  and 
claimed  a  vendor's  lien  on  said  lands,  said  promissory  notes 
having  been  indorsed  to  him  by  Bell.  On  the  29th  of  Jan- 
uary, 1869,  Carroll  filed  a  petition  in  said  United  States  court 
to  enforce  a  vendor's  lien  on  the  whole  of  the  lands  included 
in  the  bankrupt's  schedule.  He  made  no  one  a  party  to  this 
petition,  except  Sheets,  the  assignee  in  bankruptcy.  Walker 
was  not  made  a  party,  and  was  in  no  way  required  to  answer 
said  petition,  and  he  never  appeared  in  court  to  defend 
against  said  petition.  On  the  9th  April,  1869,  the  assignee, 
Sheets,  filed  a  petition  in  said  court,  asking  for  a  sale,  free 
of  all  incumbrances,  of  all  the  lands  described  in  said  bank- 
rupt's schedule.  Said  petition  alleged,  that  said  Carroll 
claimed  a  vendor's  lien  on  said  lands,  and  prayed  that  Carroll 
should  be  made  a  party  to  said  proceeding.  Carroll  was 
made  a  party.  No  one  else  was  prayed  to  be  made  a  party 
to  it,  and  no  one  else  was  made  a  party  thereto.  Walker 
had  no  notice  of  such  proceedings,  until  after  a  decree  of  sale 
had  been  rendered. 

After  the  decree  of  sale,  and  before  the  sale  actually  took 
place,  Walker,  on  the  25th  August,  1870,  presented  a  petition 
to  the  judge  of  said  United  States  court,  setting  forth  the 
facts ;  and  asked  that  the  sale,  which  was  then  advertised, 
by  the  assignee,  Thornton  (Sheets  having  before  that  time 
resigned),  should  be  enjoined  ;  and  he  also  prayed  that  the 
assignee  be  made  a  party.  When  said  petition  of  Walker 
was  presented  to  the  judge  of  the  District  Court,  he  wrote  on 
it,  "  Injunction  refused,"  and  signed  his  name  thereto.  Said 
petition  was  then  abandoned,  and  was  prosecuted  no  further. 
On  the  10th  October,  1870,  the  assignee  sold  the  lands,  in- 
cluding the  homestead  which  had  been  set  apart  to  Walker, 
under  said  decree  of  sale ;  and  they  were  bought  by  Carroll. 
Under  this  sale,  Walker  was  put  out  of  possession  of  the 
land,  which  had  been  assigned  to  him  as  a  homestead. 
Walker  rented  his  homestead  premises  after  the  sale,  from 
Carroll,  for  the  balance  of  the  year.  After  the  end  of  his 
term  as  tenant,  he  brought  this  suit  to  recover  his  homestead. 
In  1872,  said  District  Court  of  the  United  States  adjudged, 
under  the  petition  filed  by  Carroll,  that  he  had  a  vendor's 
lien  on  the  whole  of  the  lands,  and  decreed  the  proceeds  of 
sale  to  be  paid  to  him. 

2.  There  does  not  appear  to  have  been  any  evidence 
introduced,  on  the  trial  of  this  case,  as  to  the  value  of  the 
land  set  apart  to  Walker  as  a  homestead,  other  than  what 
appears  in  the  certificate  of  the  assignee  in  bankruptcy. 
The  bankrupt  law,  as  then  of  force,  exempted,  as  a  home- 
stead to  the  bankrupt,  whatever  amount  of  land,  in  quantity 
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and  value,  the  laws  of  Alabama  exempted  from  seizure  and 
sale  for  debt.  The  law  of  Alabama,  as  far  back  as  1858,  ex- 
empted "  such  real  property  as  may  be  selected  by  the  head 
of  the  family,  to  include  the  homestead,  not  to  exceed  three 
hundred  and  twenty  acres,  and  in  value  not  to  exceed  five 
hundred  dollars." — See  Acts  of  1858,  p.  48.  By  the  express 
language  of  the  bankrupt  law,  the  title  to  such  homestead 
never  passed  to  the  assignee  in  bankruptcy,  by  virtue  of 
Walker's  bankruptcy,  nor  by  virtue  of  the  deed  of  assignment 
made  to  the  assignee  by  the  register.  Walker  claimed  his 
homestead,  in  his  petition  to  be  declared  a  bankrupt ;  and  it 
was  allowed  by  the  assignee.  Although  the  claim  of  exemp- 
tion did  not  designate  any  particular  part  of  the  land,  and 
the  claim  may  have  been  defective  for  this  reason ;  yet  this 
was  an  amendable  defect,  and  it  can  not  be  taken  advantage 
of  in  a  collateral  proceeding. — See  Kent  v.  King,  29  Ala.  542. 

The  bankrupt  court  had  jurisdiction,  and  allowed  the 
exemption  by  selling  a  part  of  the  homestead,  not  exceeding 
the  quantity,  and,  we  must  presume,  not  exceeding  the  value 
allowed  by  the  laws  of  Alabama.  This  is  conclusive  of  the 
right  to  the  homestead,  unless  the  action  of  the  assignee  has 
been  set  aside. 

There  was  no  exception  filed  to  the  report  of  the  assignee 
allowing  this  homestead,  or  attempt  to  set  it  aside.  The 
right  of  Walker  to  this  homestead  could  not,  without  notice 
to  him,  be  devested  by  the  bankrupt,  or  any  other  court. 
See  Shaio  (k  Cox  v.  Lindsey,  60  Ala.  344.  Courts  will  pre- 
sume that  the  action  of  the  bankrupt  court  in  setting  apart 
the  homestead  was  correct,  and  it  is  conclusive  un*lil  set  aside 
by  the  bankrupt  court. — Bump  on  Bankruptcy  (8  ed.),  515. 

On  the  facts  set  forth  in  this  bill  of  exceptions,  we  hold 
that  the  assignment  of  the  homestead  was  valid,  and  that  no 
title  to  the  land,  so  set  apart  to  Walker  as  the  homestead, 
was  vested  in  the  assignee  in  bankruptcy. 

3.  It  is  clear  that  Carroll  had  no  vendor's  lien  on  the 
lands.  Carroll  could  have  no  greater  right  than  Bell.  Bell 
sold  and  made  a  deed  to  Walker,  taking  personal  security 
for  the  unpaid  purchase-money.     This  was,  at  least  frima 

facie,  a  waiver  of  the  vendor's  lien.  At  an  early  day  in  this 
State,  it  was  held,  that  the  taking  of  personal  security  for  the 
purchase-money,  when  the  vendor  made  a  deed  to  the  pur- 
chaser, was  a  waiver  of  the  vendor's  lien. — Foster  v.  Athemeum, 
3  Ala.  302.  And  even  if  the  taking  of  such  personal  security 
only  created  a  presumption  of  waiver  of  the  lien,  which 
might  be  rebutted,  there  was  no  evidence  tending  to  rebut 
such  presumption. 

4.  The  United  States  court  decreed  that  Carroll  did  have 
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a  vendor's  lien,  and  decreed  to  him  the  proceeds  of  the  sale. 
This  proceeding  of  Carroll  was  commenced  after  the  home- 
stead had  been  set  apart  to  Walker,  by  the  assignee,  and 
after  the  assignee  had  reported  his  action  to  the  court. 
Walker  was  not  made  a  party  to  this  suit.  It  is  certain  that 
the  assignee  had  no  title  to  tlie  lands  assigned  to  Walker,  at 
the  time  Carroll  commenced  his  proceeding  to  assert  a  lien. 
The  assignee  did  not,  in  any  manner,  represent  Walker,  so 
far  as  the  lands  assigned  as  a  homestead  were  concerned. 
The  decree  rendered  by  the  court,  declaring  a  lien  on  that 
part  of  the  lands  constituting  the  homestead,  was  not  bind- 
ing on  Walker.  No  one  can  be  bound  by  any  judgment 
rendered  in  any  suit  to  which  he  is  not  a  party  or  privy. 

5.  There  was  a  petition  filed  by  the  assignee,  to  have  a 
sale  of  the  whole  of  the  lands  included  in  the  schedule  of 
property  filed  by  Walker.  This  petition  was  filed  several 
months  after  the  homestead  had  been  assigned  to  Walker. 
Walker,  as  we  have  seen,  was  not  made  a  party  to  this  pro- 
ceeding, and  had  no  notice  of  it  until  long  after  the  decree 
of  sale  under  it.  The  only  party  defendant  was  Carroll,  who 
claimed  the  vendor's  lien.  It  is  very  clear  that  no  decree, 
under  such  a  proceeding,  could  or  did  affect  the  right  of 
Walker  to  his  homestead.  So  that  it  is  clear  that  the  United 
States  court  had  no  jurisdiction  to  render  any  decree  sub- 
jecting Walker's  homestead  to  any  lien  of  Carroll.  By  neither 
of  these  proceedings  in  the  United  States  court  was  the 
title  of  Walker  to  his  homestead  ever  devested  out  of  him. 
When  he  commenced  this  suit,  he  had  the  legal  title  to  the 
lands  sued  for,  and  ought  to  have  recovered  them  under  the 
facts  disclosed  in  this  record. 

6.  It  is  urged,  however,  by  the  counsel  for  the  appellees, 
that  the  refusal  of  the  judge  of  the  District  Court  of  the  Uni- 
ted States  to  entertain  Walker's  petition,  asking  that  the 
assignee  in  bankruptcy  be  enjoined  from  selling,  is  an  adju- 
dication adverse  to  Walker's  right  to  recover  in  this  suit. 
The  petition  of  Walker  was  never  presented  until  long  after 
the  decree  of  sale  had  been  made.  It  never  was  prosecuted 
as  a  suit.  It  was  abandoned,  and  never  pursued  further,  as 
the  bill  of  exceptions  informs  us,  after  the  refusal  of  the 
judge  to  grant  the  interlocutory  injunction  prayed  for.  Such 
action  can  not  be  considered  an  adjudication  of  Walker's 
rights.     It  never  amounted  to  the  dignity  of  res  adjudicata. 

It  follows  from  what  we  have  said,  that  the  charge  given 
by  the  court,  at  the  instance  of  the  defendants,  was  errone- 
ous. The  reverse  of  the  charge  should  have  been  given,  if 
plaintiff  had  asked  it.  The  second  charge  asked  by  the 
plaintiff  should  have  been  given.     The  first  charge  asked  by 
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the  plaintiff  may  have  been  refused,  because  based  on  a  par- 
tial statement  of  facts.  Whether  this  be  so,  it  is  unnecessary 
to  decide.  It  results  from  what  we  have  said,  that  the  judg- 
ment of  the  Circuit  Court  must  be  reversed ;  and  the  cause 
is  remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 

Bbickell,  C.  J.,  not  sitting,  having  been  of  counsel. 


Rice  V.  Dudley. 

Action  on  Promissory  Note  given  for  Rent  of  Land. 

1.  Abandonment  of  leased  premises  by  tenant ;  landlord's  remedies. — If  the  ten- 
ant abandons  the  leased  premises  before  the  expiration  of  the  term,  the  land- 
lord may,  at  bis  election,  at  once  enter,  and  determine  the  contract,  and  recover 
the  rent  due  up  to  the  time  of  the  abandonment ;  or  he  may  suffer  the  prem- 
ises to  remain  vacant,  and  sue  on  the  contract  for  the  entire  rent;  but  he  can 
not  take  possession  of  the  premises,  and  afterwards  treat  the  contract  as  still 
subsisting. 

2.  Eviction  by  landlord  defined. — An  eviction  by  the  landlord  is  not  a  mere 
trespass,  but  something  of  a  grave  and  permanent  character,  done  by  him 
with  the  intention  of  depriving  the  tenant  of  the  possession  of  the  leased 
premises;  the  question  of  eviction  vel  non  depending  on  the  facts,  and  being 
a  matter  for  the  decision  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Goldthwaite,  Kice  &  Semple, 
suing  as  late  partners,  together  with  Mary  D.  Witter,  against 
Joseph  E.  Dudley ;  was  commenced  on  the  5th  Apiil,  1878, 
and  was  founded  on  defendant's  promissory  note,  of  which 
the  following  is  a  copy :  "  On  the  first  day  of  November, 
1875,  I  promise  to  pay  Mary  D.  Witter  the  sum  of  fifteen 
hundred  dollars,  for  rent  of  the  plantation  known  as  the 
*  Swamp  Place'  of  the  late  John  Dudley,  deceased  ;"  dated 
October  5,  1874,  and  signed  by  the  defendant.  Mrs.  Dudley 
transferred  a  partial  interest  in  the  note,  to  the  extent  of 
$1,000,  to  Goldthwaite,  Rice  &  Semple  ;  and  hence  they  were 
joined  as  co-plaintiffs  with  her.  The  defendant  pleaded — 1st, 
the  general  issue  ;  2d,  that  he  was  evicted  from  the  planta- 
tion, for  the  rent  of  which  the  note  was  given,  before  the 
expiration  of  the  term,  by  the  said  Mary  D.  Witter,  who 
rented  the  premises  to  Farris  &  McCurdy ;  3d,  that  he  was 
greatly  injured  by  the  eviction,  in  the  loss  of  his  "  reasona- 
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bly  probable  profits  on  said  plantation  during  said  year 
1875,"  and  otherwise,  and  claimed  a  recoupment  of  damages ; 
4th,  "  that  said  Mary  D.  Witter  has  been  fully  paid  for  the 
rent  of  said  plantation  during  the  year  1875  ;"  5th,  failure 
of  consideration.  Issue  seems  to  have  been  joined  on  all 
these  pleas. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
plaintiffs  introduced  in  evidence  the  note  sued  on,  and  rested. 
The  defendant  was  then  examined  in  his  own  behalf,  and 
thus  testified :  That  the  note  sued  on  was  executed  by  him 
for  the  rent  of  a  plantation  in  said  county,  known  as  the 
*  John  Dudley  Swamp  Place,'  for  the  year  187^;  that  he  was 
in  possession,  in  October,  1874,  under  a  lease  for  the  year 
1874,  and  remained  in  possession,  after  said  note  was  given, 
until  he  left  the  same  during  Christmas  week,  and  up  to 
January  10th,  1875  ;  that  during  said  time  he  left  the  place, 
and  removed  all  the  laborers,  stock  and  utensils,  to  another 
plantation  which  he  had  rented,  about  two  miles  distant ; 
that  he  left  the  place,  intending  not  to  cultivate  it  as  a  cot- 
ton and  corn  plantation,  as  he  had  done  the  year  before,  but 
did  intend  to  cultivate  about  four  hundred  acres  in  corn  and 
oats  ;  that  he  left  on  the  place  one  colored  man  and  family, 
to  take  care  of  the  same,  and  also  to  guard  some  1500  bush- 
els of  corn,  and  eight  bales  of  cotton,  also  left  on  the  place ; 
that  about  the  15th  January,  1875,  after  he  left  the  place, 
Farris  &  McCurdy  went  on  the  place,  without  his  knowl- 
edge or  consent,  and  cultivated  about  350  acres  of  the  land. 
There  was,  of  tillable  land  on  said  plantation,  about  1100 
acres.  Th©  evidence  for  plaintiffs  tended  to  show,  that  the 
defendant  abandoned  the  plantation,  about  the  10th  Janu- 
ary, 1875,  altogether ;  but  other  evidence  tended  to  show, 
that  he  only  abandoned  it  as  a  cotton  and  corn  plantation, 
and  intended  to  cultivate  a  portion  of  it  in  corn  and  oats. 
The  evidence  showed,  also,  that  plantations  such  as  this,  in 
said  county,  were  generally  used  to  be  cultivated  in  cotton  and 
corn.  The  defendant  removed  the  cotton  and  corn  left  by 
him  on  the  place,  after  Farris  &  McCurdy  went  into  posses- 
sion of  a  portion  of  the  land.  It  was  proved,  also,  that  on 
the  16th  January,  1875,  Mrs.  Witter,  who  owned  the  planta- 
tion, agreed  with  Farris  &  McCurdy  that  they  might  culti- 
vate as  much  of  said  land  as  they  could  in  corn,  at  a  rate 
equal  to  the  rented  value  agreed  to  be  paid  by  the  defendant ; 
that  they  cultivated  about  350  acres,  for  which  they  paid 
$500,  which  was  the  full  value  of  the  portion  so  cultivated. 
The  evidence  showed,  also,  that  defendant  had  made  no 
preparations  for  cultivating  said  lands,  and  that  planters  in 
the  neighborhood  had  generally  made  large  preparations  for 
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planting  cotton  and  corn,  by  plowing,  and  cleaning  up  the 
land.  Mrs.  Witter  did  not  enter  upon  said  land,  or  take 
possession  thereof,  except  by  said  renting  to  Farris  &  Mc- 
Curdy. 

"  On  this  evidence,  the  plaintiff  requested  the  court,  in 
writing,  to  charge  the  jury  as  follows  :  '  1.  In  contracts  of 
rent  of  farming  lands,  it  is  implied,  as  a  part  of  the  contract, 
that  the  lessee  shall  use  and  cultivate  the  land  in  the  cus- 
tomary manner  in  the  country ;  and  if  the  tenant  fails  to 
thus  use  and  cultivate  the  land,  and  abandons  the  same, 
he  is  still  liable  for  the  rent  agreed  on  ;  and  if  the  landlord 
does  not  re-enter  and  take  possession  of  the  premises,  but 
does  rent  out  a  portion  of  the  land  to  another,  to  save  him- 
self from  loss  by  the  land  remaining  unoccupied,  and  gives 
the  tenant  credit  for  the  rent  so  received,  and  he  rents  out 
the  same  for  a  fair  equivalent,  this  act  of  the  landlord  does 
not  terminate  the  lease.'  '2.  If  a  tenant  of  farm  lands 
abandons  the  same  after  the  commencement  of  the  term,  the 
landlord  has  the  right  to  rent  out,  for  the  balance  of  the 
term,  a  portion,  or  all  of  the  land,  for  the  best  price  obtain- 
able, for  his  own  and  the  tenant's  benefit,  without  thus  dis- 
charging the  tenant  from  liability  on  the  note  for  rent.'  The 
court  refused  to  give  said  charges,  or  either  of  them ;  to 
which  rulings  plaintiffs  excepted." 

The  refusal  of  the  charges  asked  is  now  assigned  as 
error. 

Watts  &  Sons,  and  E.  M.  Williamson,  for  appellants, 
cited  Lynch  v.  Baldiuin,  69  111.  210  ;  Hayner  v.  Smith,  63  111. 
430 ;  Tomlinson  v.  Day,  Brod.  &  Bing.  680  ;  Allen  v.  Saunders, 
6  Neb.  436. 

F.  S.  Feeguson,  contra,  cited  Taylor  on  Landlord  and  Ten- 
ant, 7th  ed.,  §§  315,  378-9,  386-8,  627,  649 ;  Leishman  v. 
White,  1  Allen,  Mass.  489 ;  Schuessler  &  Donnell  v.  Ames,  16 
Ala.  73  ;  Crommelin  v.  Thiess,  31  Ala.  412 ;  Diaz  v.  May,  42 
Ala.  383 ;  Christopher  v.  Austin,  11  N.  Y,  216 ;  Etheridge  v. 
Oshorn,  12  Wendell,  529 ;  Hay  v.  Cumberland,  25  Barbour, 
594  ;  Colburn  v.  Morrill,  117  Mass.  162  ;  Sherman  v.  Williams^ 
113  Mass.  481 ;  Craioford  v.  Jones,  54  Ala.  549 ;  English  v. 
Key,  39  Ala.  113  ;  Carter  v.  Burr,  39  Barbour,  59  ;  8  Cowen, 
727  ;  6  Oregon,  316;  23  Maine,  508. 

SOMEEVILLE,  J. — Where  a  tenant  abandons  the  prem- 
ises leased,  before  the  expiration  of  the  term,  the  landlord  is 
at  liberty  to  pursue  either  of  two  courses.     He   may  suffer 

the  premises  to  remain  vacant,  and  sue  on  the  contract  of 
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renting ;  or  he  may  enter,  and  determine  the  contract,  claim- 
ing the  rent  due  up  to  the  date  of  abandonment. — Cromme- 
lin  V.  Thiess  d  Co.,  31  Ala.  412 ;  ScJiuesler  &  DonneU  v.  Ames, 
16  Ala.  73.  The  landlord  can  not  take  possession  of  the 
premises,  and  insist,  at  the  same  time,  that  the  contract  of 
renting  is  in  force,  without  the  consent,  express  or  implied, 
of  the  tenant.  It  is  always  to  be  implied,  in  the  absence  of 
a  stipulation  to  the  contrary,  that  the  tenant  shall  have  the 
uninterrupted  occupancy  and  use  of  the  whole  of  the  prem- 
ises ;  and  if  he  be  ousted  from  any  material  part  thereof,  he 
may  treat  such  interference  of  the  landlord  as  an  eviction, 
and  abandon  the  lease.  And  in  the  event  of  the  tenant's 
electing  to  take  this  course,  he  is  exonerated  from  the  pay- 
ment of  rent. — Taylor  on  Land.  &  Ten.  §  315  ;  Christopher  v. 
Austin,  11  N.  Y.  216. 

In  the  case  of  Upton  v  Townsend,  84  Eng.  C.  L.  30,  it  was 
said  by  Jervis,  Lord  Chief-Justice  :  "  It  is  extremely  difl&- 
cult,  at  the  present  day,  to  define  with  technical  accuracy 
what  is  an  eviction.  ...  I  think  it  may  now  be  taken  to 
mean  this — not  a  mere  trespass  and  nothing  more,  but  some- 
thing of  a  grave  and  permanent  character,  done  by  the  land- 
lord with  the  intention  of  depriving  the  tenant  of  the  enjoy- 
mentof  the  demised  premises."  This,  we  think,  is  a  proper 
exposition  of  the  law  ;  the  question  of  eviction  or  no  evic- 
tion depending  upon  the  facts,  and  being  a  matter  for  the 
decision  of  the  jury. — Hayner  v.  Smith,  63  111.  430. 

The  charges  numbered  1  and  2,  and  requested  by  the 
appellant  to  be  given  by  the  circuit  judge,  do  not  harmonize 
with  these  principles,  and  were  properly  refused. 

Whether,  under  a  count  properly  framed  for  use  and  occu- 
pation, a  recovery  could,  in  any  event,  have  been  sustained, 
on  a  quantum  meruit,  for  the  occupancy  of  a  portion  of  the 
demised  premises,  it  is  not  necessary  to  consider,  the  author- 
ities on  this  point  being  conflicting. — Christopher  v.  Austin, 
supra  ;  Leishman  v.  White,  1  Allen  (Mass.),  489. 

Affirmed.  , 
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Flexner  &  Lichten  v.  Dickerson. 

Action  by  AssigneCy  on  Written  Contract  for  Payment  of  Qotton 

etc.,  as  Bent. 

1.  Assignment  of  contract ;  when  assignee  may  sue. — The  assignee  of  a  coa- 
tract  which  is  assignable  (Code,  §  2099),  and  which  has  been  assigned  to 
him  by  indorsement,  may  sue  in  his  own  name  ;  and  each  successive  as- 
signee by  indorsement  may  sue  in  his  own  nnvae  ;  and  when  there  is  an 
indorsement  in  blank,  by  one  having  the  legal  title,  any  subsequent  holder 
may  fill  it  up,   and  maintain  an  action  in  his  own  name. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  K.  Henry. 

Gamble  &  Bolling,  for  the  appellants. 

P.  O.  Harper,  contra. 

STONE,  J. — The  complaint,  as  finally  amended,  reads  as 
follows  :  "  The  plaintiffs  claim  of  the  defendants  two  hun- 
dred and  fifty  dollars  damages,  for  the  breach  of  an  agree- 
ment entered  into  by  them  on  the  fifth  day  of  January,  A. 
D.  1878,  by  which  they  promised  in  words  and  figures  as 
follows  :  '  On  the  first  day  of  October,  1878,  we  promise  to  pay 
to  Sarah  Dickerson  one  bale  cotton,  400  ft)S,'and  one  hundred 
and  fifty  bushs.  corn,  to  be  delivered  in  Greenville,  or  at 
some  save  [safe]  house  at  the  plantation,  the  same  being  for 
rent;  also,  the  seed  out  of  the  above  cotton.  Greenville,  Janu- 
ary 5th,  1878.'  (Signed) 'Tom  and  Freston  Dickerson.'  Attest: 
A.  Lehman.'  And  plaintiffs  aver,  that  the  above  contract 
is,  and  was  their  property  before  the  maturity  thereof,  and 
was  duly  and  legally  transferred  in  wri^ng  to  them,  for  a 
valuable  consideration,  and  that  the  same  is  still  due  and 
unpaid;  and  plaintiffs  aver  that  the  defendants,  or  either  of 
them,  nor  any  one  for  them,  though  often  requested  thereto, 
has  ever  paid  said  contract,  or  any  part  thereof.  Where- 
fore, &c.  And  plaintiffs  further  aver,  that  the  contract  declared 
on,  and  set  out  in  this  complaint,  was  dully  and  legally 
transferred  in  writing,  together  with  the  liens  incident  thereto 
as  a  rent  note,  or  contract,  by  Sarah  Dickerson  to  A.  Leh- 
man, for  a  valuable  consideration,  on  the  18th  day  of  Jan- 
uary, 1878 ;  and  plaintiffs  further  aver  that  the  said  A.  Leh- 
man, for  a  valuable  consideration,  transferred  the  said  note, 
Vol.  liXv. 
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or  contract  in  writings,  as  a  rent  note,  to  Kohn,  Lowenstein 
&  Co.,  on  the  25th  day  of  February,  1878 ;  and  plaintiffs 
further  aver  that  Kohn,  Lowenstein  &  Co.  transferred  the 
said  note,  as  a  rent  note,  to  plaintiffs  in  writing ;  and  plain- 
tiffs [aver  ?]  the  said  rent  note,  so  transferred  in  writing  as 
aforesaid,  was  transferred  by  each  of  the  transferrees  herein 
named  in  writing,  together  with  all  the  rights  and  liens  inci- 
dent thereto  as  a  rent  note  or  contract,  and  that  defendants 
have  not  paid  the  same,  or  any  part  thereof ;  nor  have  they, 
or  either  of  them,  delivered  the  cotton,  corn,  or  cotton-seed, 
or  any  part  thereof,  to  plaintiffs,  or  to  any  of  their  transferrees 
[transferrors  ?]  herein  named,  but  that  the  same  is  due  and  un- 
paid ;  wherefore  plaintiffs  claim,"  &c.    (Signed  by  counsel.) 

The  Circuit  Court  sustained  a  demurrer  to  this  complaint, 
and  there  was  judgment  for  defendants ;  and  this  ruling  is 
now  assigned  as  error. 

There  is  an  awkwardness  in  the  averment  of  the  transfer 
from  Lehman  to  Kohn,  Lowenstein  &  Co.  It  is  difficult  to. 
determine  whether  the  pleader  intended  to  aver  that  the 
note  or  contract  was  transferred  in  writing,  or  whether  the 
contract  which  was  transferred  was  itself  in  writing.  A  later 
clause  cures  this.  Its  language  is  :  "  The  said  rent  note,  so 
transferred  in  writing  as  aforesaid,  was  transferred  by  each 
of  the  transferrees  herein  named  in  writing."  A.  Lehman  is 
one  of  the  transferrees  named  in  the  complaint,  and  unless  he 
transferred  in  writing,  the  averment  of  the  complaint  last 
above  copied  is  not  true.  On  demurrer,  we  are  bound  to 
consider  as  true  everything  that  is  well  pleaded. 

Ever  since  the  Code  of  1852  was  adopted,  "  All  bonds,  con- 
tracts, and  writings  for  the  payment  of  money,  or  other  thing, 
or  the  performance  of  any  act  or  duty,  are  assignable  by 
indorsement,  so  far  as  to  authorize  an  action  thereon  by  each 
successive  indorsee." — Code  of  1852,  §  1530;  Eev.  Code, 
§  1838  ;  Code  of  1876,  §  2099.  Under  this  section,  it  has 
been  ruled,  that  where  there  have  been  more  transfers  than 
one,  there  must  be  a  succession  of  indorsements  to  transfer 
the  legal  title  and  right  to  sue  ;  but,  where  there  is  a  blank 
indorsement  by  one  having  the  legal  title,  any  subsequent 
holder  may  fill  up  the  indorsement,  and  sue  in  his  own  name. 
Skinner  v.  Bedell,  32  Ala.  44 ;  Henley  v.  Bush,  33  Ala.  636  ; 
Phillips  V.  Sellers,  42  Ala.  658. 

It  is  contended  for  appellee  that  the  statute  requires  the 
transfer  to  be  indorsed,  and  this  complaint  only  avers  that 
the  note  or  contract  was  transferred  in  writing.  If  there  is 
any  thing  in  this  objection,  it  is  healed  by  sections  3470, 
3471,  3472  of  the  Code  of  1876. 

Reversed  and  remanded. 
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South  and  North  Alahama  Railroad 
Company  v,  Williams. 

Action  against  Bailroad  Company  for  Injuries  to  Stock. 

1.  Burden  of  proof  as  to  compliance  icith  statutory  regulations  for  running 
locomotives,  &c. — In  an  action  against  a  railroad  company,  tor  injuries  to  stock 
by  its  cars  and  engines,  the  o>ius  is  ou  the  company  to  show  an  observance  of 
all  the  statutory  regulations  (Code,  §§  1699,  1700),  if  the  injury  occurred  at 
any  one  of  the  places  named  in  the  statute;  and  the  same  principle  also  applies 
when  the  injury  was  caused  by  an  obstruction  on  the  track  of  the  road  at  any 
other  place  ;  that  is,  the  injury  being  shown,  and  facts  proved  which,  in  the 
ordinary  course  of  events,  raise  a  presumption  that  some  one  or  more  of  the 
active  duties  imposed  by  law  on  the  person  having  charge  of  the  train  was 
called  into  requisition,  the  oyius  is  on  the  defendant  company  to  show  that  he 
did  every  thing- required  ot  him  by  law  to  prevent  the  injury. 

2.  Policy  of  such  statutory  provisions.  —The  policy  of  these  statutory  pro- 
visions is  to  relieve  parties,  suing  in  such  actions,  from  the  necessity  of  call- 
ing the  servants  and  agents  of  the  railroad  company  as  witnesses  on  questions 
involving  their  own  negligence  ;  and  this  is  effected  by  thus  shifting  the  bur- 
den of  proof. 

3.  Diligence  required  of  railroad  engineer. — A.n  engineer,  in  charge  of  a  run- 
ning train  on  a  railroad,  should  always  be  on  the  lookout  for  obstructions,  and 
when  an  obstruction  is  discovered,  no  matter  when  or  where,  should  promptly 
resort  to  all  means  within  his  power,  known  to  skillful  engineers,  to  avert  the 
threatened  injury  or  danger  :  "less  than  this  is  not  due  diligence." 

4.  Contributory  negligence. — Plaintiff 'p  mule  having  broken  loose  and  es- 
caped from  his  driver,  while  camping  by  night  near  the  highway,  and  while 
still  loose  jumped  over  the  stock-gap  of  the  railroad,  into  the  plantation  of 
another  per.son,  where  he  was  run  over  and  killed  by  the  defendant's  cars,  by 
night ;  no  question  is  presented  as  to  the  sufficiency  of  the  fence  or  inclosure 
of  the  plantation  ;  nor  can  contributory  negligence  be  imputed  to  the  plaintiff, 
either  because  his  mule  was  loose,  or  because  his  driver  was  guilty  of  negli- 
gence in  suffering  it  to  escape. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Harman  C.  Williams,  against 
the  appellant,  a  corporation  chartered  under  the  laws  of  Ala- 
bama, to  recover  damages  for  the  alleged  wrongful  and  neg- 
ligent act  of  the  defendant's  agents  and  servants  in  killing  a 
mule  belonging  to  plaintiff.  The  defendant  pleaded  the  gen- 
eral issue,  "  with  leave  to  give  in  evidence  any  special  mat- 
ter of  defense ;  and  the  plaintiff  took  issue  thereon,  with 
like  leave  in  reply."  The  facts  of  the  case,  as  disclosed  on 
the  trial,  are  thus  stated  in  the  bill  of  exceptions : 

"  On  the  trial,  there  was  evidence  that  the  mule  was  the 
property  of  the  plaintiff,  and  was  worth  about  ^130 ;  also, 
that  on  the  25th  August,  1879.  the  plaintiff,  who  resided  on 
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his  farm,  about  twenty  miles  east  of  Montgomery,  employed 
one  Toney  King,  who  was  a  witness  for  plaintiff  on  this  trial, 
to  come  to  said  city  with  plaintiff's  wagon  and  team  of  four 
mules,  to  get  a  gin  for  him,  and  haul  it  to  his  home ;  that 
said  Toney,  while  on  his  way  to  town,  camped  for  the  night 
of  that  day  (25th  August),  on  the  side  of  the  highway,  eight 
miles  east  of  the  city ;  that  he  tied  each  of  said  mules,  with 
a  good  rope,  to  tlte  wagon,  and  went  to  sleep,  and  slept  until 
about  an  hour  before  day,  when  he  awoke ;  that  soon  after 
awakening,  he  saw  one  of  the  mules  (the  one  mentioned  in 
the  complaint)  lie  down  and  wallow,  and,  in  wallowing,  break 
the  rope  with  which  it  was  tied,  and  then  get  up,  and  move 
out  slowly  into  the  highway,  where  it  wallowed  again ;  that 
he  then  went  out  into  the  highway  to  catch  it,  but  the  mule 
walked  off  before  him  on  the  highway  towards  Montgomery; 
that  he  went  back  to  his  wagon  and  mules,  because  he  was 
afraid  tbey  might  be  stolen,  and  remained  there  until  after 
day-light,  and  then  drove  on  to  the  city ;  that  he  saw  the 
tracks  of  the  loose  mule,  all  along  the  highway,  until  he 
came  within  almost  three  miles  of  the  city,  where  they  were 
no  longer  discoverable."  King  made  inquiries  for  the  mule 
in  Montgomery,  but  could  get  no  information.  The  plaintiff 
himself  came  to  the  city  on  the  evening  of  the  26th,  aod 
continued  to  make  inquiries  for  the  lost  mule  "  until,  on  the 
27th,  or  28th,  he  was  informed  that  a  mule,  answering  the 
description  of  his,  had  been  killed,  on  said  27th  or  28th  day 
of  the  month,  by  one  of  the  defendant's  trains,  within  the 
inclosure  and  farm  of  M.  C  Scott,  about  two  miles  north  of 
said  city.  Plaintiff  then  went  to  said  Scott's  place,  and 
ascertained  the  fact  that,  on  the  night  of  the  27th,  said  loose 
mule  had  been  killed,  or  so  injured  as  to  cause  its  death,  on 
the  track  of  the  defendant's  road,  two  miles  north  of  said 
city,  and  three-eights  of  a  mile  within  Scott's  inclosure,  where 
cotton  and  corn  were  then  growing.  Plaintiff  went  along 
the  track  of  defendant's  railroad,  going  north  from  the  city, 
and  discovered  the  tracks  of  the  mule,  south  of  said  inclo- 
sure, on  the  track  of  said  railroad,  and  where  it  had  jumped 
the  defendant's  stock-gap,  at  the  south  boundary  of  Scott's 
inclosure,  and  continued  on  the  railroad  track,  going  north, 
running,  for  three-eights  of  a  mile  within  said  farm  and 
inclosure,  where  it  was  struck  by  the  defendant's  train. 
Said  stock-gap  was  in  good  order,  about  ten  feet  wide,  and 
eight  feet  deep,  with  posts  projecting  along  each  side  of  it, 
at  an  angle  of  about  forty-five  degrees,  as  usual  in  railroad 
stock-gaps." 

"  The  foregoing  was,  in  substance,  all  the  ervidence ;  and 
upon  this  evidence,  without  any  more,  the  court  charged  the 
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jury,  ex  me.ro  motu,  among  other  things,  that  the  question  of 
Scott's  inclosure  and  fence,  or  inclosure  around  his  farm, 
was  one  with  which  the  jury  had  no  concern  in  this  case ;" 
to  which  charge  the  defendant  excepted.  The  court  charged 
the  jury  also,  on  the  request  in  writing  of  the  plaintiff,  as 
follows :  "  1.  In  order  for  contributory  negligence  on  the 
part  of  the  defendant  to  constitute  any  defense,  the  jury 
must  believe,  from  the  evidence,  that  such  negligence  was 
the  cause,  in  whole  or  in  part,  of  the  injury ;  and  the  fact 
that  the  plaintiff's  mule  was  at  large  was  not  such  negli- 
gence as,  in  law,  constitutes  contributory  negligence.  2.  The 
fact  that  the  plaintiff's  mule  broke  loose  from  his  driver,  and 
got  away  from  him,  and  the  further  fact  that  the  driver 
failed  to  follow  the  mule,  and  failed  to  recover  him,  is  not 
such  contributory  negligence  as  constitutes  any  defense  to 
this  action." 

The  defendant  excepted  to  each  of  these  charges,  and 
requested  the  following  charges,  which  were  in  writing  : 

"1.  If  the  plaintiff's  witness,  King,  was  intrusted  by  him 
with  his  wagon  and  team  of  mules  to  come  to  Montgomery 
with  them,  to  get  and  carry  to  his  house  a  gin  ;  and  if  the 
said  King,  whilst  on  his  way  to  Montgomery,  on  plaintiff's 
business,  and  in  plaintiff's  employment,  was  guilty  of  negli- 
gence as  to  the  mule  mentioned  in  the  complaint ;  and  if 
that  mule  was  one  of  said  team ;  and  if,  without  the  negli- 
gence of  said  King,  the  said  mule  would  not  have  been 
injured  or  killed  by  the  engine  or  cars  of  the  defendant ;  and 
if  the  said  negligence  of  King  materially  contributed  to  pro- 
duce or  cause  the  injury  or  killing  of  said  mule  ;  then,  upon 
this  state  of  facts,  the  jury  ought  to  find  for  the  defendant. 

"2.  If  the  killing  of  plaintiff's  mule  occurred  within  the 
farm  and  inclosure  of  Scott ;  if  the  plaintiff  had  no  interest 
or  ownership  in  that  farm  and  inclosure ;  if  the  mule,  at  the 
time  it  was  killed,  was  on  the  defendant's  railroad  track, 
within  said  farm  and  inclosure,  and  was  upon  said  track 
without  the  defendant's  consent,  and  was  killed,  not  willfully, 
but  casually,  and  without  maUce,  and  without  any  inten- 
tion to  kill  or  hurt  it ;  then,  upon  this  state  of  facts,  the 
defendant  is  not  liable  for  said  mule,  or  for  killing  said  mule." 

The  court  refused  each  of  these  charges,  and  the  defendant 
duly  excepted  to  their  refusal ;  and  their  refusal  is  now 
assigned  as  error,  together  with  the  charge  given  by  the 
court  ex  mero  motu,  and  the  charges  given  at  the  instance  of 
the  plaintiff. 

Rice  &  WiXey,  for  appellant. 

Vol.  lxv. 


1880.]  OF  ALABAMA.  77 

[Soath  &  North  Alabama  R.  R.  Co.  v.  Williams.] 

STONE,  J.— Section  1699  of  the  Code  of  1876  exacts  cer- 
tain duties  of  "  the  engineer,  or  other  person,  having  the 
control  of  the  running  of  a  locomotive  on  any  railroad  in 
this  State."  Among  them  is  the  following  :  "  He  must,  also, 
on  perceiving  any  obstruction  on  the  track  of  the  road,  use  all 
means  within  his  power,  known  to  skillful  engineers  (such  as 
the  application  of  his  brakes  and  the  reversal  of  his  engines), 
in  order  to  stop  the  train."  Section  1700  declares,  that  "  a 
railroad  company  is  liable  for  all  damages  done  to  persons, 
stock,  or  other  property,  resulting  from^  a  failure  to  comply 
with  the  requirements  of  the  preceding  section,  or  any  neg- 
ligence on  the  part  of  such  company  or  its  agents ;  and  when 
any  stock  is  killed  or  injured,  or  other  property  damaged  or 
destroyed,  by  the  locomotive  or  cars  of  any  railroad,  the 
burden  of  proof,  in  any  suit  brought  therefor,  is  on  the  rail- 
road company,  to  show  that  the  requirements  of  the  preced- 
ing section  were  complied  with,  at  the  time  and  place  when 
and  where  the  injury  was  done."  The  proper  construction 
of  these  sections  is,  that  "  in  any  suit  for  injuries  to  prop- 
erty, the  burden  of  proof  is  on  the  railroad  company,  to  show 
that  these  regulations  were  observed,  if  the  injury  occurred 
at  any  one  of  the  places  mentioned  in  the  statute." — >S'.  c& 
N.  R.  li.  Co.  V.  Thompson,  62  Ala.  494 ;  M.  &  0.  R.  R.  Co.  v. 
Williams y  53  Ala.  595. 

It  is  not  shown,  in  the  present  case,  that  the  injury  oc- 
curred within  one-fourth  of  a  mile  of  a  public  road-crossing, 
or  depot,  or  stopping  place  on  the  railroad,  or  within  any 
curve  crossed  by  a  public  road,  on  a  cut  where  the  engineer 
can  not  see  one-fourth  of  a  mile  ahead,  or  that  the  train  was 
entering,  passing  through,  or  leaving  the  corporate  limits  of 
a  town  or  city.  If  it  had  occurred  at  any  one  of  the  places 
mentioned,  then,  by  the  very  letter  of  the  statute,  the  burden 
of  proof  would  be  cast  on  the  railroad  company,  to  show  that 
the  requirements  of  section  1699  were  complied  with.  We 
think  the  same  principle  applies,  and  that  the  burden  of 
proof  is  cast  on  the  railroad  company,  where  the  injury  re- 
sults from  an  obstruction  on  the  track  of  the  road.  As  sooti 
as  it  is  perceived,  the  engineer  must  use  all  means  within  his 
power,  known  to  skillful  engineers,  to  prevent  the  injury. 

It  may  be  urged,  however,  that  it  is  not  shown  the  ob- 
struction was  perceived  by  the  engineer,  and,  heuce,  there 
can  be  no  imputation  of  negligence.  A  mule  is  a  pretty 
large  object.  All  trains,  running  at  night,  carry  head-lights, 
casting  a  bright  light  on  the  track  before  them  ;  and  the 
engineer,  keeping  a  proper  look-out,  will  perceive  so  large 
an  obstruction  as  a  mule  on  the  track,  some  time  before  en- 
countering it.     It  then  becomes  his  duty  to  apply  the  brakes, 
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&c.  We  think  the  policy  of  our  legislation  was  and  is  to  re- 
lieve plaintiffs,  suing  for  injuries  to  stock,  &c.,  trom  the  ne- 
cessity of  calling  railroad  employes,  and  thus  making  them 
witnesses,  on  all  questions  which  impute  negligence  to  such 
employes.  Hence,  where  facts  are  shown,  from  which,  in 
the  ordinary  course  of  events,  a  presumption  arises  that 
some  one  or  more  of  the  active  duties  required  by  law  to  be 
performed  by  the  employe  are  called  into  requisition,  the 
shifted  burden  then  takes  effect,  and  the  railroad  company 
must  make  the  necessary  proof. 

To  apply  this  principle  to  this  case  :  When  it  is  shown 
that  the  mule  was  killed  by  a  train  running  on  defendant's 
track,  this  proves  the  mule  must  have  been  on  the  track 
when  struck  by  the  train.  This  raises  the  following  inqui- 
ries, if  not  others  :  Was  the  mule  stationary  on  the  track, 
or  had  he  just  gotten  upon  it?  At  what  distance  ahead  of 
the  train  was  the  mule  discovered  by  the  engineer,  or  could 
have  been  discovered  with  proper  watchfulness  ?  Were  the 
brakes  applied,  and  the  engine  reversed  ?  What  means  were 
employed  to  prevent  the  injury  ;  and  if  none  were,  why  were 
they  not  employed  ?  On  all  these  questions,  the  duty  and 
burden  of  proof  rested  on  the  railroad  company.  The  bill  of 
exceptions  purports  to  set  out  the  substance  of  all  the  ev- 
idence, and  it  does  not  appear  that  any  evidence  whatever 
was  offered  by  the  railroad  company. 

We  agree  with  the  presiding  judge  in  the  court  below,  on 
the  facts  shown  in  this  record,  "  that  the  question  of  Scott's 
inclosure  and  fence,  or  inclosure  around  his  farm,  was  one 
with  which  the  jury  had  no  concern."  On  the  facts  shown  in 
this  case,  the  same  degree  of  watchfulness,  the  same  use  of 
means  within  his  power,  were  demanded  of  the  engineer  to 
prevent  the  injury,  as  if  it  had  occurred  outside  of  any  in- 
closure. Engineers,  in  running  trains,  should  always  be  on 
the  look-out  for  obstructions  ;  and  when  discovered,  no  mat- 
ter when  or  where,  should  promptly  resort  to  all  means 
within  their  power,  or  known  to  skillful  engineers,  to  escape 
tfee  impending  danger,  or  to  avert  the  threatened  injury. 
Less  than  this  is  not  due  diligence. 

Except  in  localities  where  they  have  a  no-fence  law,  it  is  no 
offense,  or  violation  of  law,  to  permit  stock  to  run  at  large  ; 
and  it  does  not  vary  the  question,  if  the  stock  escaped  from 
the  keeper  through  his  negligence.  This  cannot  enter  into 
the  question  of  contributory  negligence.  To  deprive  a  party, 
injured  by  the  negligence  of  railroad  employes,  of  the  right 
to  recover  for  such  injury,  the  contributory  negligence  must 
be  proximate, — contributing  directly  to  the  injury  complain- 
ed of. — Tanner  v.  Louisville  and  Nashville  Railroad  Co.,  60 
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Ala,  621.  The  conduct  of  the  driver  in  this  ease,  even  if 
negligent,  is  too  remote  to  enter  into  the  question  of  defense. 
Under  these  principles,  the  Circuit  Court  did  not  err  in  giving 
the  two  charges  asked  by  plaintiff,  nor  in  refusing  the  char- 
ges asked  by  defendant. 

The  record  fails  to  show  any  error,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 


Brock  V.  South  &  North  Ala.  R.  R.  Co. 

Application  for  Statutory  Rehearing  after  Judgment  at  Lav). 

1.  Beheaiing  at  late;  when  authorized. — The  absence  of  couDsel  in  another 
court  when  a  cause  is  regularly  caused  for  trial,  though  necessitated  by  con- 
flicting professional  engagements,  however  urgent,  does  not  entitle  his  client, 
as  matter  of  right,  to  a  statutory  rehearing  (Code,  §§  3161-71),  although  it 
may,  within  the  discretion  of  the  primary  court,  be  good  cause  for  a  new  trial ; 
nor  is  the  absence  of  the  party  himself  excused,  so  as  to  render  him  "  with- 
out fault,"  because  he  was  informed  by  his  attorney  that  no  advantage  would 
be  taken  of  his  absence  by  the  opposing  counsel. 

2.  Demurrer;  specification  of  causes. — "'I  hat  the  alleged  accident,  fraud  or 
mistake,  is  not  shown  to  have  occurred  without  the  fault  of  the  petitioner,"  is 
sufficiently  definite  under  the  statute  (Code,  §  3005),  as  a  specification  of  the 
causes  or  grounds  of  demurrer  to  the  petition. 

3.  Judgment  on  demurrer;  whether  interlocutory  or  final.— An  interlocutory 
judgment,  not  pronounced  on  the  merits  of  the  case,  overruling  a  demurrer  to 
a  petition  for  rehearing  under  the  statute  "without  prejudice,"  is  no  bar  to 
the  interposition  of  another  demurrer  on  the  trial. 

4.  Amendment  of  petition  or  pleading,  after  demurrer  sustained. — A  party  can 
not  complain,  on  error,  that  he  was  not  allowed  an  opportunity  to  amend  a 
petition,  or  other  pleading,  to  which  a  demurrer  was  sustained,  when  the 
record  does  not  show  that  he  offered  or  asked  leave  to  amend. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  Wood. 

The  record  in  this  case  shows  that,  on  the  20th  February, 
1873,  James  Brock,  the  appellant,  instituted  an  action,  in 
the  Circuit  Court  of  Morgan  county,  against  the  South  and 
North  Alabama  Railroad  Company,  to  recover  damages  for 
personal  injuries  sustained  by  his  minor  son  while  in  the 
employment  of  said  corporation  ;  that  the  cause  was  trans- 
ferred, by  agreement  of  counsel,  to  the  Circuit  Court  of 
Limestone  for  trial,  and  was  there  continued  for  several 
terms  ;  that  at  the  May  term,  1876,  Hon.  W.  B.  Wood  pre- 
siding, it  was  dismissed  by  the  court,  on  motion  of  the 
defendant,  for  want  of  prosecution,  neither  the  plaintiff  nor 
his  attorney  appearing ;  that  at  the  same  term  a  motion  was 
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made,  supported  by  affidavits,  to  set  aside  the  order  of  dis- 
missal, and  to  reinstate  the  cause  on  the  trial  docket,  and 
that  this  motion  was  overruled  and  refused.  The  record  fur- 
ther shows  that,  on  the  8th  July,  187(5,  the  plaintiff  presented 
his  petition,  under  oath,  to  Hon.  Louis  Wyeth,  the  presiding 
judge  of  an  adjoining  circuit,  stating  the  proceedings  had  in 
the  cause,  and  asking  a  rehearing  under  the  statute  (Code, 
§§  3161-71).  The  petition  stated,  as  grounds  for  the  relief 
asked,  that  the  plaintiff's  attorney,  when  the  cause  was  called 
for  trial  in  the  Circuit  Court,  was  engaged  in  the  trial  of  a 
cause  in  the  United  States  Circuit  Court  at  Huntsville  ;  that 
this  fact  was  well  known  to  the  defendant's  attorney ;  and 
that  the  plaintiff  had  been  informed  by  his  attorney  that  his 
own  attendance  was  not  necessary,  since  the  fact  of  his  attor- 
ney's professional  engagement  in  another  court  was  well 
known  to  the  defendant's  attorney,  and  that  no  advantage 
would  be  taken  of  his  absence.  The  defendant  appeared, 
by  counsel,  before  Judge  Wyeth,  and  demurred  to  the  peti- 
tion, assigning  several  causes  of  demurrer.  On  the  hearing, 
which  was  had  at  Huntsville,  on  the  24th  July,  1876,  Judge 
Wyeth  overruled  the  demurrer,  in  a  written  opinion,  and 
ordered  a  supersedeas  in  accordance  ydth  the  prayer  of  the 
petition.  The  ruling  on  the  demurrer,  as  indorsed  on  it  by 
the  judge,  was  in  these  words  :  "  July  24,  1876.  Demurrer 
overruled,  without  prejudice,  and  defendant  excepts."  At 
the  ensuing  May  term,  1877,  of  the  Circuit  Court  of  Lime- 
stone, Hon.  W.  B.  Wood  presiding,  the  judgment  entry 
recites  that  the  parties  came  by  attorney,  "  and  the  plaintiff 
moved  the  court  to  strike  the  defendant's  demurrer  to  the  peti- 
tion from  the  file ;  which  motion  the  court  overruled,  and 
defendant's  demurrer  sustained,  and  the  petition  for  rehear- 
ing dismissed.  It  is  therefore  considered  by  the  court,  that 
the  defendant  go  hence,"  &c.  From  this  judgment  the  plain- 
tiff appeals,  and  here  makes  the  following  assignments  of 
error  :  "  1.  The  court  erred  in  sustaining  the  demurrer  to 
the  petition.  2.  In  dismissing  the  plaintiff's  petition.  3.  In 
sustaining  the  demurrer,  and  dismissing  the  petition,  without 
giving  plaintiff  an  opportunity  to  amend  his  petition." 

Paul  L.  Jones,  and  L.  P.  Walker,  for  appellant, — The 
grounds  of  demurrer  assigned,  from  one  to  seven,  are  not 
sufficiently  definite  and  specific  :  each  is,  in  substance,  noth- 
ing more  than  a  statement  that  the  facts  stated  do  not  enti- 
tle the  petitioner  to  relief. — Broion  v.  Johnson,  4:2  Ala.  208; 
Railroad  Co.  v.  Thomas,  42  Ala.  672 ;  Pomeroy  v.  State,  40 
Ala.  63  ;  Bobbins  v.  Mendenhall,  34  Ala.  722.  The  judgment 
of  Judge  Wyeth  on  the  demurrer  was  conclusive,  and  could 
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not  be  reviewed  by  Judge  Wood.  Granting  the  order  for  a 
supersedeas  was  a  judicial  determination  that  the  facts,  if 
proved,  would  entitle  the  petitioner  to  relief;  and  it  is  as 
conclusive  as  a  contrary  decision  would  have  been  against 
the  petitioner. — Freeman  on  Judgments,  267 ;  Langdon  v. 
Eaiford,  20  Ala.  532 ;  Pratt  v.  KeUs,  28  Ala.  390. 

EiCE,  Jones  &  Wiley,  with  whom  were  Luke  Pryor  and 
S.  P.  Eather,  contra. — The  petitioner  does  not  show  that  he 
was  without  fault,  and  he  must  therefore  fail,  even  if  the 
refusal  of  the  court  to  set  aside  the  order  of  dismissal,  before 
the  adjournment  of  the  term,  is  not  a  bar  to  a  subsequent 
application  ;  as  to  which,  see  JEx  parte  North,  49  Ala.;  Ex 
parte  Htjiin,  54  Ala.  95.  Brock  should  have  gone  to  court 
himself,  or  had  some  one  to  appear  for  him.  In  this  respect, 
his  attorney's  negligence  is  his  own. — Ex  parte  Hefiin,  supra. 
The  dismissal  of  a  cause,  for  want  of  prosecution,  it  is  sub- 
mitted, is  matter  of  discretion,  and  is  not  within  the  statute. 
If  the  court  had  set  aside  the  dismissal  on  motion,  the 
defendant  could  not  have  revised  its  action  under  this  statute, 
or  in  any  other  way. 

SOMEEVILLE,  J.— Section  3161  of  the  Code  of  1876 
authorizes  rehearings  in  certain  cases,  after  final  judgment 
in  the  Circuit  Court,  "  where  a  party  has  been  prevented 
from  making  his  defense,  by  surprise,  accident,  mistake,  or 
fraud,  without  fault  on  his  part."  Section  3171  extends  the 
benefit  of  this  provision  to  plaintiffs,  so  far  as  applicable  to 
them. 

The  application  in  this  case  is  made  by  appellant  under 
the  foregoing  statute,  and  his  petition  shows  the  following 
facts :  A  suit  pending  in  the  Circuit  Court  of  Limestone 
county,  instituted  by  the  appellant.  Brock,  against  the  appel- 
lee, had,  at  a  regular  term  of  the  court,  been  dismissed  for 
want  of  prosecution,  neither  the  plaintiff  nor  his  attorney 
being  present  at  the  time.  A  motion  to  reinstate  was  made 
by  the  plaintiff's  counsel,  and  was  overruled.  The  petition 
avers  that,  at  the  time  the  cause  was  called  for  trial,  the  plain- 
tiff's attorney  was  necessarily  absent,  being  engaged  in  an 
important  trial  simultaneously  progressing  in  the  United 
States  Circuit  Court ;  and  that  the  plaintiff  himself  was  also 
absent,  having  been  informed  by  his  attorney  that  no  advan- 
tage would  be  taken  of  his  absence  by  opposing  counsel. 

The  petition  was  presented  to  the  circuit  judge  in  vacation. 
A  demurrer  was  interposed  by  defendant,  which  was  over- 
ruled ;  and  the  adverse  party  was  permitted  to  controvert 
the  petition,  by  affidavit  in  writing,  as  authorized  by  the  stat- 
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lite ;  whicli  resulted  in  the  ordering  of  a  supersedeas.  At  the 
ensuing  term  of  the  Circuit  Court,  another  demurrer,  the 
same  in  substance  as  the  first,  was  interposed ;  and  being 
sustained  by  the  court,  the  petition  was  dismissed.  The 
record  does  not  show  that  any  motion  was  made  by  the  peti- 
tioner, asking  permission  to  amend. 

There  were  several  grounds  of  demurrer  assigned  ;  among 
others,  the  objection  that  '■  the  alleged  accident,  fraud,  or 
mistake,  loas  not  shoion  to  have  occurred  ivithout  the  fault  of  the 
-pLairdiff,  or  •petitioner.'"  This  is  the  only  point  raised  by  the 
demurrer  which  we  propose  to  consider,  as  it  proves  fatal  to 
the  petition,  if  correctly  taken  ;  and  we  think  it  clearly  was. 

1.  We  hold,  that  when  a  cause  is  regularly  called  for  trial, 
the  absence  of  counsel  in  another  court,  necessitated  by  con- 
flicting professional  engagements,  however  urgent,  is  not  nec- 
essarily ground  for  a  new  trial,  but  is  matter  of  discretion 
with  the  lower  court,  which  tids  court  will  not  undertake  to 
control. — Hilliard  on  New  Trials,  p.  420,  §  53 ;  Jacob  v.  Mc- 
Lean, 24  Mis.  40 ;  2  Brickell's  Digest,  p.  276,  §  1,  cases  cited. 
Nor  would  the  mere  opinion  of  the  attorney,  expressed  to 
the  client,  that  his  attendance  was  not  necessary,  avail  to 
render  him  without  fault.  To  give  encouragement  to  such  a 
rule  of  practice,  would  be  disastrous  to  that  speedy  admin- 
istration of  justice  in  the  courts  of  the  country,  wliich  it  is 
of  the  gravest  importance  to  uphold. — Hill,  on  New  Trials, 
p.  422,  §  55  ;    White  v.  Ryan  &  Martin,  31  Ala.  400. 

2.  It  is  urged  by  appellant,  that  the  statement  of  the  fore- 
going ground  of  demurrer  is  not  sufficiently  distinct,  within 
the  requirement  of  section  3005  of  the  Code  (1876).  We 
think  this  objection  is  without  force,  as  the  statement  points 
out  with  reasonable  certainty  the  defect  on  which  the  party 
demurring  prays  the  judgment  of  the  court. — Burns  v.  Mayor, 
&c.,  of  Mobile,  34  Ala.  485. 

3.  It  is  further  insisted,  that  the  overruling  of  the  first 
demurrer  was  a  bar  to  its  interposition  the  second  time,  upon 
the  final  hearing  in  the  Circuit  Court.  The  record,  however, 
shows  that  the  judgment  of  the  court  on  the  first  demurrer 
was  interlocutory,  and  not  final.  It  was  not  pronounced  on 
the  merits  of  the  case  ;  and,  therefore,  the  action  of  the  court 
was  no  bar  to  the  subsequent  proceeding  to  which  objection 
is  taken. — Perkins  v.  Moore,  16  Ala.  9. 

4.  The  last  assignment  of  error  is  based  upon  the  propo- 
sition, that  the  court  below  erred  in  dismissing  the  petition, 
after  the  demurrer  to  it  was  sustained,  without  affording 
appellant  an  opportunity  to  amend.  The  record  fails  to  show 
that  he  requested  such  permission,  by  any  motion  or  sug- 
gestion made  to  the  court ;  and  for  this  reason,  this  point 
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can  not  now  be  raised  in  the  appellate  court. —  Guilford,  dtc, 
V.  Kendall,  52  Ala.  651. 

In  the  view  of  this  case  which  we  have  taken,  it  is  unnec- 
essary to  consider  the  other  questions  presented  by  the  rec- 
ord. Our  conclusion  is,  that  the  Circuit  Court  did  not  err 
in  sustaining  the  demurrer  and  dismissing  appellant's  peti- 
tion for  a  rehearing  in  this  cause* 

Brickell,  C.  J.,  not  sitting.  • 


The  State,  use  &q,  v.  Rice  et  al. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Misjoinder;  when  not  available  on  error. — When  the  complainants  in  a 
chancery  cause  appeal  from  a  decree  in  their  own  favor,  the  doctrine  of  error 
without  injury  to  them,  because  of  a  supposed  misjoinder  of  complainants, 
cannot  be  invoked  to  prevent  a  reversal,  since  that  would  deprive  them  of  the 
right  to  cure  the  misjoiiider  bj'  amendment. 

2.  Validity  of  mortgage  to  corporation. — Any'  corporation,  public  or  private, 
has  capacity,  if  not  prohibited,  to  take  a  mortgage  as  security  for  a  debt  con- 
tracted- in  furtherance  of  the  objects  of  its  creation  ;  and  this  principle  extends 
to  a  mortgage  taken  by  trustees,  who  are  by  statute  constituted  a  quasi-cor- 
poration  for  particular  purposes. 

3.  Same:  town.'ihip  trustees,  under  special  statute  authorizing  collection  and 
loan  of  moneys  arising  from  sale  of  school  lands. — Under  the  provisions  of  the 
special  statute  approved  February  5th,  1858,  requiring  the  comptroller  of 
public  accounts  to  deliver  to  "the  trustees  of  township  fourteen  (14),  range 
thirteen  (13),"  in  Lowndes  county,  the  notes  in  his  hands  belonging  to  the 
said  township,  arising  from  the  sale  of  the  school  lauds  of  the  township  ;  au- 
thorizing the  trustees  "to  collect,  sue  lor  and  recover  the  amount  of  said  notes, 
in  their  corporate  name,  or  in  the  name  of  the  State  for  their  use  ; "  and  re- 
quiring them  and  their  successors  to  lend  out  the  money,  when  collected, 
"upon  notes  with  two  good  and  sufficient  sureties,  and  to  apply  the  interest 
arising  therefrom  to  the  object  for  which  said  fund  is  intended  "  (Sess.  Acts 
1857-8,  p.  277)  ;  the  trustees  are  created  a  Qwa,s?-corporation,  and  have  power 
to  take  a  mortgage  from  a  sub-purchaser  of  the  lands,  including  other  lands, 
to  secure  the  unpaid  balance  of  the  original  purchase-money,  which  was  se- 
cured by  a  mortgage  given  by  the  original  purchaser  for  the  indemnity  of  hig 
sureties  on  the  notes  for  the  purchase-money  ;  the  former  mortgage  being 
cancelled,  a  part  of  the  debt  paid,  and  the  new  mortgage  given  to  secure  the 
unpaid  balance,  with  the  assent  of  the  trustees,  by  the  terms  of  the  contract 
between  the  purchaser  and  sub-purchaser. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  13th  February,  1878, 
in  the  name  ot  the  State  of  Alabama,  "  and  township  four- 
teen, range  thirteen,  in  said   county  of  Lowndes,  suing  for 
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use  of  said  township,"  against  Julius  T.  Rice  and  wife,  Fran- 
cis Gordon,  Daniel  W.  Rast,  and  the  heirs  of  Russell  P. 
McCord,  deceased ;  and  sought  to  foreclose  a  mortgage  on 
certain  lands  therein  particularly  described.  The  lands  con- 
veyed by  the  mortgage  were  the  south-west  quarter  of  sec- 
tion sixteen,  and  parts  of  section  seventeen ;  and  Gordon  was 
in  possession  of  them,  with  notice  of  the  mortgage,  by 
purchase  from  Rice  and  wife,  who  held  under  a  conveyance 
from  one  Julius  C.  Reynolds.  The  said  sixteenth  section, 
belonging  to  the  township,  was  sold  by  the  township  trus- 
tees, in  December,  1853,  after  an  election  had  been  held  to 
ascertain  the  wishes  of  the  people  of  the  township  ;  at  which 
sale,  said  J.  C.  Reynolds  became  the  purchaser  of  the  south- 
west quarter,  at  the  price  of  $2,581.74,  giving  his  four  notes, 
for  equal  sums,  payable  in  one,  two,  three,  and  four  years, 
with  said  Rast  and  McCord  as  his  sureties  ;  and  at  the  same 
time,  or  soon  afterwards,  in  order  to  indemnity  his  sureties 
against  their  liability  on  said  notes,  he  executed  to  them  a 
mortgage  on  said  quarter-section,  and  also  on  section  seven- 
teen, which  then  belonged  to  him.  In  1858,  the  notes  of 
Reynolds  being  still  unpaid,  they  were  delivered  by  the  comp- 
troller of  public  accounts  to  the  trustees  of  the  township, 
under  the  provisions  of  tlie  statute  approved  February  5th, 
1858,  entitled  "  An  act  to  authorize  the  trustees  of  township 
fourteen,  range  thirteen,  to  collect  the  notes  due  said  town- 
ship." This  act ,  the  material  portions  of  which  are  stated 
in  the  opinion  of  the  court,  may  be  found  in  the  Session  Acts 
1857-8,  p.  277.  In  October,  1869,  the  notes  being  s  ill  un- 
paid, and  Reynolds  desiring  to  sell  the  lands  to  Rice,  "  an 
agreement  was  then  entered  into,"  as  the  bill  alleged,  "  be- 
tween said  Julius  C.  Reynolds,  his  said  sureties  (Rast  and 
McCord),  said  Julius  T.  Rice,  and  the  acting  trustees  of  said 
township,  by  which  said  Reynolds  sold  and  conveyed  to 
said  Rice  the  said  lands  so  mortgaged  to  his  sureties  ;  and 
said  Rice  thereupon  paid  a  portion  of  the  amount  then  due 
on  said  four  promissory  notes  of  Reynolds,  leaving  still  due 
and  unpaid  the  sum  of  1:5,214. 14,  for  which  he  then  and  there 
executed  his  promissory  note,  payable  to  said  trustees,  or 
their  successors  in  office,  twelve  months  after  date,  Avith  in- 
terest from  date ;  and,  to  secure  the  payment  of  said  note, 
said  Rice  and  wife  executed  and  delivered  to  said  trustees, 
for  the  use  of  said  township,  a  mortgage  on  the  said  lands," 
which  is  the  mortgage  now  sought  to  be  foreclosed,  and  a 
copy  of  which  was  made  an  exhibit  to  the  bill. 

There  seems  to  have  been  no  controversy  as  to  the  facts. 
Rice  and  wife,  and  Gordon,  demurred  to  the  bill,  on  account 
of  a  misjoinder  of  complainants,  and  because  the  trustees 
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had  no  authority  to  make  the  contract  shown  by  the  mort- 
gage and  the  averments  of  the  bill.  The  chancellor  overruled 
the  demurrer,  and  held  the  complainants  entitled  to  enforce 
a  lien  on  the  south-west  quarter  of  section  sixteen,  but  re- 
fused any  relief  as  to  the  other  lands  conveyed  by  the  mort- 
gage. The  complainants  appeal  from  this  decree,  and  here 
assign  as  error  the  chancellor's  refusal  to  grant  relief  as  to  all 
the  lands. 

Clopton,  Herbert  &  Chambers,  for  appellants. — 1.  A  cor- 
poration may  lawfully  exercise,  not  only  the  powers  expressly 
conferred,  but  also  such  as  are  necessary  and  proper  to 
carry  them  into  eftect. — Ex  parte  Burnett,  30  Ala.  461 ;  City 
Council  V.  Plank-road  Co.,  31  Ala.  83.  By  the  act  of  Febru- 
ary 5,  1858,  the  township  trustees  were  expressly  authorized 
and  required  to  collect,  sue  for,  and  recover  the  amount  of 
the  notes  for  the  purchase-money  of  its  lands,  and  to  pre- 
serve and  lend  out  the  money  when  collected  ;  and  the  trans- 
action between  them.  Rice,  and  Reynolds,  was  a  lawful 
exercise  of  this  power. — Intendant  of  Livingston  v.  Pippin,  31 
Ala.  542 ;  Saltmarsh  v.  P.  d-  M.  Bank,  17  Ala.  767 ;  First 
National  Bank  v.  Nat.  Exchange  Bank,  93  U.  S.  R.  122.  The 
trustees,  for  the  township,  were  entitled,  by  right  of  subro- 
gation, to  the  benefit  of  the  mortgage  given  by  Reynolds  to 
his  sureties  ;  and  by  the  new  arrangement  which  was  effected 
with  Reynolds  and  Rice,  they  simply  surrendered  this  ben- 
efit, procured  a  part  payment  of  the  debt,  and  took  a  new 
mortgage  for  the  unpaid  balance. 

2.  Even  if  the  trustees  were  without  authority  to  make 
this  contract,  neither  Rice  nor  Gordon,  claiming  the  benefit 
of  it,  can  set  up  this  want  of  authority. — Sedgw.  Stat,  and 
Const.  Law,  90 ;  National  Bank  v.  Mattheios,  98  U.  S.  621 ; 
Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640 ;  Waddell  v. 
Railroad  Co.,  35  Ala.  323. 

3.  On  this  appeal,  the  question  of  misjoinder,  though 
presented  by  the  demurrer  which  was  overruled,  can  not  be 
considered.  If  the  demurrer  had  been  sustained,  the  bill 
might  have  been  amended  ;  and  the  complainants  can  not  be 
here  deprived  of  this  right  to  amend. — Peters  v.  N.  0.,  M.  (k 
C.  Railroad  Co.,  56  Ala.  528  ;  Bohe's  Heirs  v.  Stickney,  36  Ala. 
482 ;  Cowan  v.  Jones,  35  Ala  629. 

Watts  &  Sons,  and  Cook  &,  Enochs,  contra. — 1.  There  is 
a  clear  misjoinder  of  complainants,  and  the  demurrer  for  that 
cause  ought  to  have  been  sustained.  Under  the  general 
law,  the  suit  should  have  been  brought  in  the  name  of  the 
State,  for  the  use  of  the  township  (Code,  §  989) ;  and  under  the 
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special  statute  of  1858,  the  trustees  might  have  sued  in  their 
own  names,  or  in  the  name  of  the  State  for  their  use  ;  but 
there  is  no  legal  authority  for  joining  the  State  and  the  trus- 
tees, and  making  them  sue  for  the  use  of  the  township.  The 
statute  prescribes  how  the  suit  shall  be  brought,  and  no 
other  form  can  be  pursued.  For  this  misjoinder,  the  bill 
should  have  been  dismissed ;  and  the  complainants  were  not 
injured  by  the  decree. 

2.  Township  trustees  are  a  quusi  corporation,  and  can 
only  exercise  the  powers  specifically  delegated  to  them. — 1 
Stew.  299;  5  Porter,  279 ;  14  Ala.  400 ;  30  Ala.  461 ;  31  Ala. 
83  ;  36  Ala.  313  ;  Smith  v.  Insurance  Co.,  4  Ala.  558.  The  sale 
of  the  lands  to  Reynolds,  it  is  admitted,  was  made  in  pursu- 
ance of  law,  and  was  valid  ;  but  the  transaction  between  him. 
Bice,  and  the  trustees,  in  which  this  mortgage  originated, 
can  not  be  supported,  either  as  a  sale,  or  as  a  loan  of  the 
township  moneys.  Viewed  in  either  character,  it  was  want- 
ing in  the  statutory  requisites,  and  could  neither  give  new 
rights,  nor  take  away  existing  rights.  As  to  that  portion  of 
the  land  conveyed  which  was  a  part  of  the  township  lands, 
the  chancellor  allowed  the  complainants  relief;  as  to  the 
other  lands,  they  were  entitled  to  none. 

BRICKELL,  C.  J. — It  is  urged  by  the  appellees,  that  the 
demurrer  to  the  bill,  because  of  a  misjoinder  of  complain- 
ants, was  well  taken,  and  should  have  been  sustained  ;  and 
consequently,  if  the  court  erred  in  not  granting  the  appel- 
lants larger  relief,  it  was  error  without  injury,  as  they  were 
not  entitled  to  any  relief  under  the  bill  as  framed.  Whether 
there  is  or  is  not  a  misjoinder  of  complainants,  is  not  a  ques- 
tion now  presented  by  the  assignment  of  errors,  and  could 
not  be  considered  and  determined  without  manifest  injustice. 
If  the  misjoinder  exists,  it  is  capable  of  correction  by  amend- 
ment in  the  Court  of  Chancery  ;  and  of  the  right  of  amend- 
ment, the  complainant,  if  entitled  to  relief,  can  not  bo  de- 
prived by  the  affirmance  of  an  erroneous  decree,  withholding 
from  him  the  full  measure  of  relief  which  may  be  awarded 
when  the  misjoinder  is  cured. 

The  special  statute  in  reference  to  this  township,  approv- 
ed February  5th,  1858,  directs  that  all  notes  belonging  to  the 
township  shall  be  delivered  to  the  trustees.  (The  trustees  of 
the  schools  of  the  township  are  intended,  though  not  so  di- 
rectly expressed.)  They  are  empowered  to  sue  for  and 
recover  the  amount  of  said  notes  in  their  corporate  name,  or  in 
the  name  of  the  State  of  Alabama  for  their  use.  The  amount 
realized  from  such  notes,  it  is  their  duty  to  keep  and  pre- 
serve, for  the  use  of  schools ;  and  they  were  further  empow- 
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ered  to  loan  moneys  collected,  taking  notes  with  two  good 
sureties.— Pamph.  Acts  1857-8,  p.  277.  The  principal  ques- 
tion of  the  case  is  the  validity  of  the  mortgage,  as  a  security 
for  the  payment  of  the  note  given  by  Rice  to  the  trustees,  in 
lieu  of  the  notes  given  by  Reynolds,  the  purchaser  of  a  part 
of  the  sixteenth-section  lands,  whose  notes  were  in  the  pos- 
session of  the  trustees,  and  for  the  collection  of  which  they 
were  responsible. 

It  is  admitted,  that  the  operation  of  the  statute  is  to  con- 
vert the  trustees  into  a  5?<asi-corporation,  for  the  purposes 
and  ends  which  are  designated.  They  are  clothed  with 
specific  powers,  charged  with  particular  duties,  and  subjected 
to  a  strict  accountability  for  the  performance  of  such  duties. 
They  have  no  other  capacity  or  power  than  that  which  is 
expressly  conferred,  or  which  is  necessary  to  enable  them  to 
carry  into  effect  the  purposes  of  the  statute.  The  property 
which  passes  under  their  control,  and  which  they  are  re- 
quired to  keep  and  preserve,  so  far  as  is  practicable,  as  a 
perpetual  interest-bearing  fund,  consisted  of  choses  in  ac- 
tion,— of  debts  due  from  others.  These  they  were  to  sue  for, 
and  recover, — in  other  words,  to  reduce  to  money, — when- 
ever, and  as  was  necessary  to  keep  and  preserve  them  as  a 
fund  bearing  an  interest  of  not  less  than  eight  per  cent,  per 
annum ;  and  for  any  loss  of  such  debts,  or  of  such  funds, 
they  were  made  personally  responsible.  The  loaning  of 
moneys  coming  to  their  custody,  is  one  of  their  express  pow- 
ers and  duties.  The  express  power  to  take  mortgages  as  a 
security  for  a  debt  presently  contracted,  or  a  preexisting 
debt,  is  not  conferred ;  but  it  is,  of  necessity,  involved  in, 
and  incidental  to,  the  powers  conferred  and  the  duties  im- 
posed. Any  corporation,  public  or  private,  if  not  prohibited, 
has  capacity  to  take  a  mortgage  of  lands  or  chattels,  as  a 
security  for  a  debt  contracted  with  it  in  furtherance  of  the 
objects  of  its  creation. — 1  Jones  on  Mortgages,  §134 ;  Angell 
&  Ames  on  Corporations,  §  156.  It  would  be  singular,  and 
would  thwart,  instead  of  promoting  the  purposes  of  the  stat- 
ute, if  a  quasi-\)n\A\c,  corporation,  created  for  the  purposes, 
and  charged  with  the  duties  which  are  imposed  on  these 
trustees,  bad  not  the  capacity  to  secure,  in  any  legitimate 
mode,  the  payment  of  the  debts  due  to  it.  In  the  course  of 
events,  the  security  of  such  debts  may,  without  fault  or  neg- 
lect on  their  part,  become  precarious ;  and  if  it  should,  they 
would  be  derelict  in  duty,  if  they  did  not  seek  better  security. 
Such,  we  think,  is  their  duty,  and  that  they  have  a  large  dis- 
cretion in  selecting  the  security  which  they  will  accept. 

In  the  present  case,  the  mortgage  Reynolds  had  executed 
to  his  sureties,  Rast  and  McCord,  was  but  a  security  for  the 
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payment  of  the  debt  to  the  trustees,  enuring  to  their  ben- 
efit, and  to  which  a  court  of  equity  would  have  subrogated 
them.  Without  their  consent,  it  could  not  have  been  re- 
moved as  an  incumbrance  on  the  property.  When  Reynolds 
sold  and  conveyed  to  Rice,  it  was  removed  with  their  consent, 
upon  the  payment  of  a  part  of  the  debt,  and  the  execution  of 
the  new  mortgage  by  Rice  to  secure  the  balance  of  it.  The 
transaction,  in  its  results,  simply  accomplished  that  which 
could  have  been  accomplished  by  a  decree  of  a  court  of 
equity  ;  and  the  mortgage  is  a  valid  security  for  the  payment 
of  the  debt,  and  as  such  should  be  foreclosed. 

Let  the  decree  be  reversed,  and  the   cause  remanded,  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Brewer  v.  Watson. 

Specicd  Aciion/or  Damages,  by  Attorney  against  State  Auditor. 

1.  Auditor's  duties;  when  ministerhjl. — The  State  auditor  is  denominated  in 
the  constitution  an  executive  ofl&cer,  but  many  of  his  duties  are  ministerial, 
and  others  are  ^uasi-judicial ;  and  his  custody  of  the  "Tax-Ledger,"  as  this 
court  has  decided  (Hreicer  v.  Watson,  61  Ala.  .310),  involves  a  ministerial  duty. 

2.  When  action  lies  against  auditor,  by  attorney  ;  what  damages  are  recoverable. 
An  action  lies  against  the  State  auditor,  in  favor  of  an  attorney,  on  account  of 
his  refusal  to  allow  the  latter  to  inspect  the  "Tax-Ledger"  showing  the  entries 
relating  to  the  accounts  of  a  tax-collector,  by  whom  the  attorney  was  employed; 
and  nominal  or  compensatory  damages  may  be  recovered,  without  proof  of 
malice,  or  an  intent  to  injure,  on  the  part  of  the  defendant;  but,  if  the  com- 
plaint alleges  that  the  refusal  was  "malicious,  and  with  intent  to  injure  the 
plaintiff,"  proof  of  such  malice  or  intent  is  necessary  to  authorize  a  recovery 
of  vindictive  damages. 

3.  iSame. — To  sustain  such  an  action,  it  is  not  necessary  that  the  auditor 
should  have  knoicn,  at  the  time  of  his  refusal,  the  attorney's  agency  or  employ- 
ment by  the  tax-collector  :  it  is  sufficient  if  he  had  reasonable  grounds  to  be 
advised  of  it. 

4.  Same;  relevancy  cf  evidence  as  to  iax-coUedor' claim. — In  such  action,  it 
appearing  that  the  plaintiff  was  employed  by  a  tax-collector  to  procure  the 
allowance  of  a  claim  by  the  auditor  for  an  alleged  excess  or  over-payment  of 
taxes,  as  shown  by  the  books  in  the  auditor's  office,  his  compensation  depend- 
ing on  the  allowance  and  amount  of  the  claim  ;  evidence  in  relation  to  the 
state  of  the  accounts  between  the  tax-collector  and  the  State,  is  too  remote 
from  the  issue,  and  is  irrelevant. 

5.  Demurrer;  specification  of  causes. — "That  the  complaint  does  not  con- 
tain or  set  forth  any  facts  which  show  that  the  plaintiff  has  a  right  to  recover 
the  damages  claimed  by  him  in  this  suit,"  is  not  a  sufficient  specification  of 
any  cause  of  demurrer,  as  required  by  the  statute. — Code,  §  3005. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  James  Q.  Smith. 
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This  action  was  broap;ht  by  Charles  J.  Watson  against 
Willis  Brewer,  and  was  commenced  on  the  3d  of  April,  1879. 
The  complaint  was  substantially  as  follows : 

1.  Whereas,  in  September,  1878,  the  defendant  being  then 
the  State  auditor,  and  having  in  his  custody  and  possession 
the  books  and  papers  belonging  to  said  oflBce,  which  it  "was 
his  duty  to  keep  open  for  the  inspection  and  information  of 
all  the  citizens  of  the  State  having  an  interest  in  them  ;"  and 
plaintiff  being  an  attorney-at-law,  regularly  licensed,  and 
being  employed  as  an  attorney  by  J.  F.  Boyles,  who  was  the 
tax-collector  of  Monroe  county  ;  on  the  6th  September,  1878, 
plaintiff,  "  as  such  attorney  for  said  Boyles,  applied  to  said 
Willis  Brewer  for  permission  to  inspect  said  books  and 
records  kept  in  the  auditor's  office  by  said  Brewer,  to-wit,  a 
certain  book  called  the  '  Tax-Ledger,'  in  which  the  accounts 
of  the  various  tax-collectors  were  kept  and  recorded ;  the 
same  being  a  book  required  by  law  to  be  kept  in  said  audit- 
or's office,  and  the  said  Boyles  having  an  account  recorded 
in  said  book,  between  bim.  as  tax-collector  of  said  county  for 
the  year  1875,  and  the  State  of  Alabama.  And  plaintiff 
avers,  that  said  Willis  Brewer,  not  regarding  his  duty  in  the 
premises,  and  without  any  lawful  cause  therefor,  but  wicked- 
ly, unjustly,  and  maliciously,  and  with  intent  to  harass  and 
injure  plaintiff,  refused  to  permit  plaintiff  to  examine  said 
Tax-Ledger,  or  the  account  of  said  Boyles  for  the  year  1875 
kept  therein  ;  and  that  by  reason  of  said  malicious  refusal 
of  said  defendant  to  permit  bim  to  examine  said  account,  he 
has  been  damaged  in  a  large  sum,"  &c. 

2.  Whereas  defendant  was  State  auditor,  and  had  in  his 
possession  the  books,  records  and  papers  required  by  law  to 
be  kept  in  said  office,  "  it  was  his  duty  to  keep  said  books, 
records  and  papers  open  for  the  inspection  of  all  the  citizens 
of  the  State  having  an  interest  in  them,  and  the  accounts 
and  papers  therein  kept  and  recorded ;"  and  plaintiff  was 
an  attorney-at-law,  regularly  licensed  and  practicing  since 
1872,  "  and  as  such  represented  various  persons,  to-wit,  E.  D. 
Lott,  D.  A.  Moniac,  J.  F.  Boyles,  H.  B.  Still,  and  others,  each 
of  whom  was  then  and  there  tax-collectors  as  aforesaid,  hav- 
ing accounts  with  the  State  as  such  tax-collectors,  which 
were  unsettled,  and  for  the  settlement  of  which  they  had 
secured  the  services  of  plaintiff  as  an  attorney-at-law  ;  which 
said  accounts  were  for  various  years,  by  and  between  said 
persons  as  tax-collectors,  and  which  were  kept  and  recorded 
in  a  book  called  the  '  Tax-Ledger,'  which  was  and  is  kept  in 
said  auditor's  office,  under  and  by  authority  of  law.  And 
plaintiff  avers,  that  he  demanded  of  said  Brewer  the  right  or 
permission  to  examine  said  Tax-Ledger,  in  which  were  kept 
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the  accounts  of  said  Lott,  Moniac,  Boyles,  and  Still ;  but  said 
Brewer,  not  regarding  his  djity  in  tbe  premises,  but  wickedly, 
unjustly  and  maliciously  refused  to  permit  plaintiff  to  exam- 
ine said  ledger,  and  the  accounts  of  said  Lott,  Moniac,  Boyles, 
or  Still,  or  either  of  them  ;  to  the  damage  of  the  plamtiff 
$10,000.  And  plaintiff  avers,  that  he  is  an  attorney,  regularly 
licensed,"  &g.  ;  and  that  the  defendant,  well  knowing  this, 
"  and  knowing  that  it  was  his  duty  to  permit  plaintiff  to 
examine  said  Tax-Ledger,  so  kept  by  the  auditor  as  afore- 
said, wickedly,  unjustly,  maliciously,  and  without  probable 
cause,  but  with  intent  to  injure  plaintiff  in  his  calling  as  an 
attorney,  refused  to  permit  plaintiff  to  examine  or  inspect 
said  ledger,  and  other  books,  records,  or  papers,  in  his  pos- 
session, as  said  attorney  for  said  persons  who  had  employed 
him  to  examine  their  said  several  accounts  in  said  ledger,  for 
a  large  compensation,  to-wit,  $10,000 ;  and  by  reason  of 
defendant's  said  refusal  to  permit  plaintiff  to  examine  said  ac- 
counts, and  render  his  professional  services  for  his  said  clients, 
plaintiff  lost  his  said  fees,  which  he  would  otherwise  have 
earned ;  and  in  consequence  of  defendant's  said  refusal  to 
permit  plaintiff  to  examine  said  accounts,  which  was  neces- 
sary to  a  proper  and  efficient  rendering  of  his  said  profes- 
sional services  to  his  said  clients,  plaintiff  was  compelled  to 
employ  counsel,  and  institute  proceedings  in  the  C  ity  Court 
of  Montgomery,  to  compel  said  Brewer,  as  such  auditor,  to 
permit  plaintiff  to  examine  said  accounts,  at  a  large  expense, 
to-wit,  $1,000  ;  and  said  City  Court  commanded  said  Brewer 
to  pel  mit  plaintiff  to  examine  said  accounts,"  &c. 

There  was  a  demurrer  to  the  complaint,  "in  short  by  con- 
sent," assigning  four  grounds  of  demurrer.  The  court  sus- 
tained the  demurrer  as  to  the  right  to  recover  counsel  fees ; 
and  the  complaint  was  amended,  by  making  more  specific 
allegations  as  to  the  counties  and  years  for  which  Lott  and 
the  other  persons  named  were  tax-collectors.  The  other 
grounds  of  demurrer,  which  were  overruled  by  the  court, 
were  in  these  words  :  "  1.  That  the  said  complaint  does  not 
contain  or  set  forth  any  facts  which  show  that  plaintiff  has 
a  right  to  recover  the  damages  claimed  by  him  in  this  suit." 
"  4.  That  the  said  complaint  does  not  contain  or  set  forth 
any  facts  which  show  that  plaintiff  had  a  right  to  examine 
the  Tax-Ledger,  books,  records  and  papers,  authorized  by 
law  to  be  kept  in  the  office  of  said  defendant  as  auditor." 
The  defeodant  then  pleaded  not  guilty,  and  issue  was  joined 
on  that  plea. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  was  examined  as  a  witness  for  himself,  and  testified 
(among  other  things)  as  follows  :  "  In  July,  or  August,  1878, 
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in  reply  to  a  letter  from  witness  (plaintiff)  to  E.  B.  Lott,  who 
was  then  tax-collector  of  Mobile  county,  calling  his  atten- 
tion to  errors  in  said  Lott's  settlements  with  the  auditor,  and 
offering  to  correct  said  errors^  or  to  have  them  corrected,  he 
was  employed  by  said  Lott,  in  July,  or  August,  1878,  to 
represent  him  in  settling  said  credits  for  him  in  his  account 
with  the  State ;  and  he  was  to  receive,  for  his  compensation 
under  said  employment,  thirty-seven  and  one-half  per-cent. 
on  the  credit's  procured  by  plaintiff  to  be  allowed.  On  or 
about  the  24tb  September,  1878,  plaintiff  went  to  the  audit- 
or's office,  and  asked  Whitman,  who  was  the  chief  clerk  in 
the  office,  to  let  him  see  the  'Tax-Ledger,'  in  which  are 
recorded  the  accounts  between  the  State  and  the  various  tax- 
collectors.  Whitman  demanded  to  know,  what  account  he 
wished  to  see  ;  and  plaintiff  told  him  '  Boyles' ,'  who  was  late 
tax-collector  of  Monroe  county.  Whitman  then  asked,  if  he 
had  a  power. of  attorney;  to  which  witness  replied,  that  he 
had  not,  but  had  a  letter  from  said  Boj-les ;  and  his  recol- 
lection was,  that  he  produced  and  read  the  letter."  The  let- 
ter was  produced  and  read,  being  addressed  by  Boyles  to 
plaintiff,  and  in  these  words  :  "Yours  dated  Sept;  15th  is  at 
hand.  Regarding  the  amount  you  say  is  due  me,  please  col- 
lect, and  reserve  your  commissions,  and  forward  remainder 
to  me  by  registered  letter."  Plaintiff  further  testified  :  "  The 
amount  claimed  by  him,  as  due  to  Boyles,  was  about  $130. 
Whitman,  the  clerk,  said  that  defendant  had  instructed  him 
not^to  let  any  one  see  the  books,  unless  they  had  authority, 
and  asked  witness  to  wait  until  the  return  of  defendant,  who 
was  then  absent.  Plaintiff  then  made  a  written  demand, 
which  he  handed  to  said  Whitman,"  and  which  was  pro- 
duced, demanding  the  right  to  examine  the  account  of  Boyles 
as  contained  in  the  ledger;  but  Whitman  declined  to  make 
any  indorsement  on  the  writing,  and  urged  him  to  await  the 
return  of  the  defendant.  A  day  or  two  afterwards,  as  plain- 
tiff further  testified,  he  again  went  to  the  defendant's  office, 
"  and  demanded,  first  as  a  citizen,  and  then  as  attorney,  to 
see  the  '  Tax-Ledger'  containing  the  account  of  said  Boyles. 
Defendant  asked,  if  he  had  a  power  of  attorney.  Plaintiff 
was  indignant,  and  declined  to  show  his  authority  to  repre- 
sent said  Boyles.  Defendant  then  said,  that  he  approved 
what  Whitman  had  done  in  refusing  to  allow  plaintiff  to  see 
said  Ledger  and  account  of  said  boyles  ;"  and  plaintiff  then 
called  in  Geo.  F.  Moore  as  a  witness,  in  whose  presence  the 
demand  and  the  refusal  were  repeated.  Plaintiff  testified, 
also,  that  defendant  refused  to  let  him  see  the  accounts  of 
Dauphin  (tax-collector  of  Covington),  Lott  (tax-collector  of 
Mobile),  and  Moniac  (tax-collector  of  Baldwin) ;  that  Lott  had 
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employed  him,  as  an  attorney,  to  procure  the  correction  of 
alleged  errors  and  irregularities  in  his  accounts,  as  stated  by 
the  former  auditor,  and  agreed  to  pay  him  thirty-seven  and 
one-half  per-cent.  on  the  amount  of  credits  he  might  pro- 
cure to  be  allowed  ;  that  Moniac  had  also  employed  him,  and 
agreed  to  pay  him  $500  for  his  services  in  correcting  errors 
in  his  account.  The  defendant  objected  to  the  evidence  as 
to  the  refusal  to  permit  the  plaintiff  to  examine  the  account 
of  Dauphin,  and  reserved  an  exception  to  the  overruling  of 
his  objection.  Moore  was  introduced  as  a  witness  by  the 
plaintiff,  and  testified,  as  to  the  demand  and  refusal  in  his 
presence,  "  substantially  as  plaintiff  had  done." 

The  plaintiff  had  been  employed,  for  several  months,  as 
clerk  in  the  defendant's  office,  prior  to  June,  1878 ;  and  he 
testified,  "  that  he  had  free  access  to  all  the  books  and 
records  kept  in  the  office,  from  the  time  of  his  discharge, 
about  the  last  of  June,  1878,  until  said  refusal  by  "Whitman, 
as  above  stated ;  that  said  Boyles  had  settled  his  account 
fully  with  the  former  auditor  in  1875,  but  defendant  claimed 
there  were  errors  in  said  settlement,  against  Boyles,  to  the 
amount  of  about  $135,  and  charged  him  with  said  sum  ;  that 
the  amount  of  sales  of  land  for  taxes  made  by  said  Lott,  for 
the  years  1873  and  1874,  was  $58,000,  of  which  sum  defend- 
ant allowed  him  a  credit  for  about  $33,000,  leaving  about 
$25,000  charged  to  said  Lott,  of  which  sum  about  $4,000  was 
subsequently  paid ;  that  the  errors  and  insolvencies  in  said 
Lott's  account  during  said  years,  as  stated  by  the  former 
auditor,  amounted  to  about  $0,000,  of  which  sum  defendant 
allowed  him  a  credit  of  about  $47,500,  leaving  said  Lott 
charged  with  about  $12,500  of  the  amount ;  that  the  accounts 
of  the  said  Lott,  Moniac  and  Boyles  are  yet  unsettled ;  that 
he  (plaintiff)  still  represented,  as  attorney,  each  one  of  the 
tax-collectors  named  in  the  complaint,  and  had  never  been 
discharged  from  his  employment  as  a  lawyer  by  any  or  either 
of  them ;  that  he  had  been  employed,  since  defendant's 
refusal  to  permit  him  to  examine  said  ledger  and  accounts, 
to  look  after  and  guard  the  interests  of  Mobile  county  in 
the  settlement  of  said  Lott's  account ;  and  that  he  had 
received,  for  his  said  services  to  Moniac,  two  promissory 
notes,  of  $250  each."  The  plaintiff  offered  in  evidence  "  a 
transcript  of  the  record  in  the  case  of  Breiver  v.  Watson, 
decided  by  the  Supreme  Court  at  its  december  term,  1878," 
which  is  "reported  in  61  Ala.  310;  and  the  court  having 
admitted  it,  against  the  objection  of  the  defendant,  he 
reserved  an  exception  to  its  ruling.  The  plaintiff  offered  in 
evidence  the  deposition  of  E.  B.  Lott,  which  had  been  taken 
on  interrogatories.     At  the  time  of  filing  cross-interroga- 
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tories,  the  defendant  had  objected  to  several  of  the  inter- 
rogatories, as  calling  for  illegal  and  irrelevant  evidence  ;  and 
M'hen  the  deposition  was  offered  by  the  plaintiff,  the  defend- 
ant renewed  these  objections,  and  also  moved  to  suppress 
portions  of  the  answers  as  not  responsive.  Among  the 
answers  objected  to,  but  without  specifying  any  ground  of 
objection,  was  the  following  :  *'  Plaintiff  told  me,  that  defend- 
ant refused  to  let  him  examine  the  books  in  his  office."  An 
exception  was  duly  reserved  to  the  overruling  of  this  objec- 
tion, as  also  of  each  of  the  other  objections.  The  testimony 
of  said  Lott  related  mainly,  if  not  entirely,  to  the  contested 
items  in  his  account  as  tax-collector,  which  had  been  audited 
and  allowed  by  the  preceding  auditor,  but  which  the  defend- 
ant, as  auditor,  contended  had  been  erroneously  allowed  ; 
and  he  also  testified  to  his  employment  of  the  plaintiff  as 
his  attorney,  as  stated  by  the  plaintiff". 

The  defendant  testified,  as  a  witness  for  himself,  that  he 
had  employed  the  plaintiff  as  a  clerk  in  his  office,  for  sev- 
eral months  during  the  ye«,r  1877,  and  again  during  the  year 
1878,  "and  discharged  him  when  the  business  of  the  office 
no  longer  required  his  services,  and  for  that  reason  alone  ; 
that  plaintiff,  when  discharged  the  last  time,  seemed  very 
mad,  and  told  defendant  he  would  always  hate  him,  and 
would  injure  him  all  he  could,  and  would  get  defendant's 
name  taken  off  the  State  ticket  as  candidate  for  auditor." 
He  testified,  also,  "  that  on  the  24th  September,  1878,  and 
before  that  time,  important  negotiations  were  pending  with 
various  tax-collectors,  in  relation  to  collecting  or  settling 
back  taxes  due  to  the  State  ;  that  these  negotiations,  and  the 
collection  of  the  revenues  of  the  State,  had  been  interrupted 
by  the  correspondence  of  plaintiff  being  carried  on  with 
said  tax-collectors,  especially  with  the  tax-collector  of 
Mobile  county  ;  that  being  informed  of  this  fact,  and  for  this 
reason,  he  instructed  said  Whitman,  his  clerk,  to  lock  up 
the  ledger  containing  the  accounts  of  the  tax-collectors,  and  to 
allow  no  one  to  examine  it,  unless  they  were  interested  therein, 
and  showed  their  authority  for  examining  it;  that  said  plaintiff 
came  to  his  office,  on  or  about  the  25th  September,  187i'>,  and 
demanded  to  see  the  ledger  containing  the  account  of  said 
Boyles,  but  asked  to  see  no  other  account ;  that  he  (defend- 
ant) demanded  his  authority  to  see  said  ledger  and  account, 
and  plaintiff*  declined  to  show  any  authority,  and  defendant 
then  refused  to  let  him  see  said  book  or  accounts ;  that  he 
never  refused  to  let  plaintiff  see  the  account  of  Lott,  Moniac, 
or  any  other  one  than  Boyles  ;  that  plaintiff  had  free  access 
to  said  books  for  two  months  immediately  before  said  refusal, 
and  had  been  there  so  frequently  as  to  be  annoying  ;  that  in 
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said  ledger,  at  the  places  where  the  accouats  of  said  Lott 
aud  Moniac  were  kept,  the  pages  were  soiled  by  their  con- 
stant inspection,  and  he  thougbt  this  was  done  By  plaintiff; 
that  plaintiff's  usual  manner,  when  he  visited  defendant's 
office,  was  rude  and  overbearing ;  that  he  (defendant)  was 
often  provoked  and  indignant  at  his  conduct,  but  bore  him 
no  malice,  and  did  not  refuse  to  let  him  see  said  book  and 
said  accounts,  except  to  protect  the  public  interests,  as  above 
stated."  The  defendant  offered  to  prove,  also,  that  he  had 
made  a  full  statement  of  the  facts  to  an  attorney,  before 
refusing  to  plaintiff  access  to  said  books  in  his  office,  and 
acted  under  his  advice  in  said  refusal ;  and  he  reserved  an 
exception  to  the  exclusion  of  this  evidence. 

The  defendant  asked  numerous  charges  in  writing,  of 
which  the  following  were  refused  :  "  1.  That  the  defendant 
being  a  public  officer,  whose  compensation  for  his  services  is 
a  yearly  salary  fixed  by  law,  and  who  is  not  compensated  for 
any  service  or  duty  pertaining  to  his  office  in  any  other  man- 
ner, unless  the  jury  find  from  the  evidence  that  he  refused  to 
allow  plaintiff  to  see  and  examine  the  said  ledger  maliciously, 
and  with  the  intent  to  injure  said  plaintiff,  they  must  find  for 
the  defendant." 

"2.  That  unless  the  jury  find,  from  the  evidence,  that 
defendant  knew,  at  the  time  of  plaintiff's  apj^lication,  that 
the  plaintiff'  was  the  authorized  attorney  of  the  said  tax-col- 
lectors named  in  the  complaint,  and,  knowing  the  same,  still 
refused  to  allow  plaintiff  to  [examine  ]  said  book,  maliciously, 
and  with  intent  to  injure  him,  then  the  jury  must  find  for  the 
defendant. 

"  3.  That  it  is  the  right  of  the  State  auditor  to  refuse  or 
'decline,  either  to  grant  copies,  or  to  allow  an  inspection  of 
original  accounts  or  records  in  the  books  of  his  office,  when- 
ever such  permission  would  injuriously  affect  any  important 
public  interest ;  and  if  the  jury  find,  from  all  the  evidence, 
that  the  defendant  believed  any  injury  to  the  public  interest 
might  accrue  from  allowing  plaintiff  to  examine  said  book  or 
ledger,  and  that  for  such  reason  defendant  refused  to  permit 
plaintiff  to  examine  said  book,  then  the  jury  must  find  for 
the  defendant." 

"  9.  That  the  defendant  is  the  auditor  of  the  State  of  Ala- 
bama, and  is  not  liable  in  this  action,  if  he  fell  into  error  by 
his  refusal  to  permit  plaintiff  to  inspect  said  tax-ledger  kept 
in  his  office,  in  relation  to  the  examination  of  which  it  was 
his  duty  to  exercise  judgment  and  discretion,  even  though 
plaintiff  may  have  been  injured  by  the  mistake." 

"  10.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant,  in  refusing  plaintiff  permission  to  examine  said 
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tax-ledger  in  his  oflBce,  acted  in  accordance  with  his  best 
judgment,  for  the  protection  of  the  interest  of  the  State,  and 
with  no  intention  to  injure  the  plaintiff,  then  they  must  find 
for  the  defendant." 

"  11.  That  the  damages  given  to  a  plaintiff  for  a  wrongful 
act,  by  which  he  alleges  he  was  injured,  arise  from  the  natural 
and  proximate  consequences  of  the  act  complained  of ;  and 
in  estimating  the  said  damages,  the  profits  which  might  have 
accrued  to  the  plaintiff,  but  for  the  act  complained  of,  can 
not  be  considered  by  the  jury." 

"12.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  not  been  discharged  by  any  of  his  clients  men- 
tioned in  his  complaint,  and  that  the  accounts  of  the  said 
persons  still  remain  open  and  unsettled  in  the  auditor's  office, 
which  accounts  the  plaintiff  was  employed  to  examine  and 
adjust,  they  may  consider  these  facts  in  estimating  the  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff." 

"13.  That  while  the  plaintiff  may  have  had  a  right  to 
inspect  the  accounts  of  his  clients,  kept  in  the  auditor's  office, 
yet,  if  the  jury  believe,  from  the  evidence,  that  such  inspec- 
tion or  examination  of  the  accounts  on  the  ledger  would 
injuriously  affect  any  important  public  interest,  such  as  might 
be  involved  in  a  grave  pending  negotiation,  the  auditor  might 
lawfully  refuse  to  allow  an  inspection  of  the  original ;  and  if 
the  jury  farther  believe,  from  the  evidence,  that  such  a  nego- 
tiation was  pending,  the  plaintiff  can  not  recover  in  this 
action.*' 

"  14.     If  the  jury  believe,  from  the  evidence,  that  the  only' 
employment  plaintiff  had  from  Boyles  was  to  collect  money, 
then  defendant  had  a  right  to  demand  of  plaintiff  a  power 
of  attorney,  before  allowing  him  to  examine  the  accounts  of 
said  Boyles." 

The  refusal  of  these  several  charges,  to  which  exceptions 
were  duly  reserved,  the  rulings  of  the  court  on  the  evidence, 
and  the  overruling  of  the  demurrer  to  the  complaint,  are  the 
matters  now  assigned  as  error. 

John  W.  A.  Sanford,  and  Cook  &  Enochs,  for  appellant. 

R  M.  Williamson,  G.  F.  Moore,  and  T.  H.  Watts,  contra. 

SOMERVILLE,  J.— The  auditor  of  the  State  of  Ala- 
bama is  a  public  officer,  who  receives  a  salaried  compensa- 
tion for  his  services  to  the  State.  He  is  denominated  in  the 
constitution  as  an  executive  officer,  but  many  of  his  duties 
are  ministerial,  and  others  are  quasi  judicial.  In  many  cases, 
it  is  difficult  to  declare  whether  certain  of  his  official  acts 


96  SUPEEME  COUBT  [Nov.  Term, 

[Brewer  v.  Watson.] 

fall  within  the  one  or  the  other  of  these  classes. — Code  (1876), 
§§83-100. 

Among  the  other  duties  imposed  by  statute,  is  that  of 
"keeping  a  book,  in  which  he  shall  make  an  entry  of  the 
amount  of  taxes  received  from  each  county,  and  from  whom 
received. — Ih.  §  83.  The  custody  of  this  book,  which  is 
alleged,  in  the  complaint  in  this  suit,  to  be  known  as  the 
"  Tax-Ledger,"  has  been  held  by  this  court  to  involve  a  min- 
isterial duty ;  and  it  has  been  decided  that  mandamus  will  lie 
by  a  tax-collector,  or  his  authorized  attorney,  to  compel  its 
inspection,  where  a  proper  interest  is  shown  in  its  contents 
by  the  petitioner. — Brewer  v.  Watson,  61  Ala.  310.  What 
limitation  there  may  be  upon  this  right,  and  under  what  cir- 
cumstances it  may,  if  ever,  be  regulated  by  official  discre- 
tion, is  a  question  that  doe's  not  arise  in  this  case,  nor  was  it 
considered  in  the  case  supra. 

So  far  as  concerns  ministerial  duties,  Wharton,  in  his  Com- 
mentaries on  Agency,  declares  the  rule  to  be  as  follows,  and, 
we  think,  correctly  so:  "An  individual,  who  has  suffered 
harm  from  the  negligence  of  a  ministerial  officer,  within  the 
range  of  the  latter's  official  duty,  may  recover  compensatory 
damages  from  the  officer.  Nor,  in  such  case,  is  it  necessary 
to  prove  malice."— §  547 ;  Kendall  v.  Stokes,  3  How.  (U.  S.)  87. 

And  it  is  clear  from  the  authorities,  that  where  such  officer 
acts  in  good  faith,  he  is  not  liable  to  exemplary  damages,  but 
onlj'  for  actual  loss. — Plummer  v.  Harhut,  5  Clarke  (Iowa),  308. 
"I  consider  the  point  beyond  all  dispute,"  says  Spenckr,  C. 
J.,  in  Batler  v.  Knit,  19  John.  (N.  Y.)  p.  223,  "  that  for  a  mis- 
behavior of  an  officer,  in  his  office,  either  from  misfeasance 
or  non-feasance,  no  one  can  maintain  an  action  against  him, 
unless  he  can  show  a  special  and  particular  damage  to  him- 
self. Without  su(!h  special  and  particular  damage,  he  has  no 
title  to  call  the  officer  to  account." 

And  in  the  case  of  a  State  executive  officer's  undertaking 
the  performance  of  incidental  duties,  which  involve  the 
exercise  of  judgment  or  discretion,  and  are  imposed  by  law,  it 
ma}'^  be  well  questioned  whether  he  would  be  answerable  in 
damages  for  the  consequences  of  his  acts,  unless  they  are 
perpetrated  ntalicionsly,  and  with  intent  to  injure. — Burton  v. 
Fulton,  49  Penn.  St.  Eep.  151. 

The  complaint,  in  this  case,  alleges,  that  the  injury  com- 
plained of  was  done  "  maliciously,  and  with  intent  to  injure" 
the  plaintiff ;  and  there  can  clearly  be  no  recovery  of  exem- 
plary or  vindictive  damages,  without  proof  of  this  particular 
averment,  even  though  the  duty  in  question  be  a  ministerial 
one.  And  we  may  add,  that  if  any  other  doctrine  should 
obtain,  than  that  here  declared,  and  rules  of  law  were  based 
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upon  supposed  official  infallibity,  few  men,  fit  for  such  posi- 
tions, could  be  induced  to  accept  public  trusts  of  this  char- 
acter. 

These  are  the  leading  principles  which  apply  to  the  ques- 
tions raised,  and  which  must  ultimately  decide  the  rights  of 
the  parties  in  this  cause.  It  is  needless  to  consider  all  of 
the  exceptions  that  appear  in  the  record.  The  first  charge 
asked  by  appellant  was  properly  refused,  because  nominal  or 
compensatory  damages  might  have  been  recoverable,  without 
any  malice  or  intent  to  injure  on  defendant's- part.  The  sec- 
ond charge  requested  was  not  correct.  It  was  not  necessary 
for  defendant  to  have  knoion  that  the  plaintiff  was  the  author- 
ized attorney  of  the  tax-collector.  It  was  sufficient  if  he  had 
reasonable  ground  to  be  advised  of  the  alleged  agency.  The 
third  and  the  thirteenth  charges  were  abstract,  and  properly 
refused.  There  was  no  evidence  disclosing  the  fact  that  the 
inspection  of  the  public  records  by  plaintiff  would  have  inju- 
riously affected  the  public  interests.  The  ninth  and  tenth 
charges  seek  the  improper  application  of  a  principle,  to  which 
there  would  have  been  no  objection,  if  the  duty,  of  which  a 
breach  is  claimed,  had  been  discretionary,  and  not  ministerial. 
The  court  did  not  err  in  refusing  them.  The  eleventh  charge 
was  properly  refused,  because  it  precluded  the  jury  from 
allowing  "  profits,"  or  mere  remuneration,  as  part  of  the  actual 
damages.  The  court  erred  in  refusing  to  give  the  twelfth 
charge  requested.  The  evidence  tended  to  show,  that  there 
was  a  mere  suspension  of  the  duties  and  rights  of  the  plain- 
tiff, concerning  which  this  action  originated,  and  not  an  unin- 
terrupted interference  with  the  one,  or  total  abrogation  of 
the  other.  This  fact  was  relevant  in  determining  the  extent 
of  plaintiff's  alleged  injury,  and  the  measure  of  his  damages. 
It  tended  to  prove  such  damages  to  be  merely  nominal,  and 
in  the  absence  of  malice,  coupled  with  an  intent  to  injure 
plaintiff,  the  jury  were  authorized  so  to  find. 

The  evidence  relating  to  Lott's  alleged  claim  against  the 
State  was  not  relevant,  and  the  several  objections  to  its  intro- 
duction should  not  have  been  overruled.  It  was  probably 
introduced  in  connection  with  the  fact  that  plaintiff  was  to 
receive  a  fee,  graduated  by  a  certain  per-centage  on  the 
amounf  he  procured  to  be  allowed  by  the  auditor.  This 
compensation  was  based  upon  the  contingency  of  its  future 
allowance  by  this  official.  The  connection  between  the  prin- 
cipal and  evidentiary  facts  here  is  too  remote  and  conjectural. 
There  must  be  a  plain  and  manifest  connection  between  the 
issue  in  controversy  and  the  collateral  facts  introduced  to 
sustain  or  rebut  it.  The  evidence  must  have  a  proximate 
tendency  to  establish  the  proof  or  disproof  of  this  principal 
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issue,  and  must  not  be  so  indefinite  or  speculative  as  to  be 
incapable  of  affording  the  jury  a  reasonable  presumption  or 
inference  of  its  truth  or  falsity. — 1  Best  on  Ev.  §§  90,  251-2 ; 
1  Greenl.  Ev.  §  52 ;  State  v.  Wisdom,  1  Port.  511. 

Before  the  plaintiff,  under  his  agreement,  could  obtain  com- 
pensation for  the  services  proposed  to  be  rendered  to  Lott, 
there  must  have  been  a  valid  claim  against  the  State,  and  its 
allowance  by  the  auditor  must  have  been  procured  by  him. 
It  was  denied  that  any  part  of  the  claim  was  due,  and  it  was 
not  permissible  to  enter  upon  the  trial  of  this  collateral  issue, 
as  it  would  tend  too  much  to  divert  the  mind  of  the  jury 
from  the  principal  issue  in  this  action. 

The  testimony  of  Lott,  that  "plaintiff  told  me  that  defend- 
ant refused  to  let  him  examine  the  books  in  his  office,"  was 
mere  hearsay,  and  should  have  been  excluded  on  defendant's 
objection. 

The  first  ground  of  demurrer  in  this  case  was  correctly 
overruled  b}'  the  circuit  judge.  It  failed  to  comply  with  the 
statute,  which  requires  a  distinct  specification  of  all  causes 
of  demurrer  that  may  be  interposed. — Bobbins  v.  Mendenhall, 
35  Ala.  722 ;  Code  (1876),  §  3005. 

For  these  eiToneous  rulings  of  the  Circuit  Court,  the  judg- 
ment is  hereby  reversed,  and  the  cause  remanded. 


Davis  V.  Tarver. 

Application  hy  Administrator  for  Order  to  sell  Lands  for  Pay- 
ment of  Debts. 

1.  Nrdure  of  such  application. — An  application  to  the  Probate  Court  by  an 
administrator,  for  an  order  to  sell  lands  for  the  payment  of  debts,  is  a  proceed- 
ing'i/i  rem  against  the  lands  ;  but,  if  the  heirs  or  devisees  intervene,  and  con- 
test the  application,  it  then  assumes  the  further  character  of  a  proceeding  in 
personam. 

2.  Facts  in  issue;  burden  oj  proof ;  defenses. — The  application  being  con- 
tested by  the  heirs  or  devisees,  it  devolves  on  the  administrator  to  prove  the 
insufficiency  of  personal  assets,  and  the  existence  of  debts  which  are  charge- 
able on  the  lands  ;  and  the  heirs  or  devisees,  as  defendants,  may  contest  the 
debts  on  any  ground  that  would  be  available  to  the  administrator,  or  to  the 
decedent  himself,  if  living,  in  defense  of  a  suit  by  the  creditor. 

3.  Compdenci)  of  parties  as  witnesses.  —On  the  trial  of  such  contested  appli- 
cation, the  competency  of  the  parties  as  witnesses,  and  the  facts  to  which  they 
may  testify,  are  governed  by  the  general  statute  (Code,  §  3058)  relating  to  the 
competency  of  the  parties  as  witnesses  in  suits  by  or  against  executors  or 
administrators. 
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4.  Same ;  to  what  party  may  testify ;  opinion  of  physician,  on  question  of  insan- 
ity.— The  issne,  on  the  trial  of  such  contest,  being  the  valiriity  of  a  promissory 
note,  signed  by  the  intestate,  and  payable  to  the  administrator,  which  the 
heirs  contested  on  the  ground  that,  at  the  time  of  its  execution,  the  intestate 
was  not  of  sound  mind  ;  although  the  administrator,  having  been  the  family 
physician  of  the  intestate  for  a  long  series  of  years,  may  testify,  as  a  witness 
for  himself,  as  to  the  general  sanity  of  the  intestate,  and  may  state  the  facts 
on  which  his  opinion  is  founded ;  yet,  under  the  statute  (Code,  §  3058),  not 
being  allowed  to  testify  as  to  "any  transaction  with,  or  statement  by  the 
deceased,"  he  can  not  state  "what  was  the  condition  of  his  mind  at  the  time 
the  note  was  given." 

5.  Necessaries  furnished  to  person  of  unsound  mind. — A  promissory  note, 
given  by  a  person  non  compos  mentis,  has  no  legal  validity,  although  its  con- 
sideration was  necessaries  furnished  to  him  ;  yet,  though  the  note  is  void,  the 
price  of  such  necessaries  is  a  legal  demand  against  his  estate. 

6.  Entries  made  by  deceased  clerk. — Entries  on  a  merchant's  bonks,  in  the 
handwriting  of  a  clerk  since  deceased,  are  competent  evidence  of  the  sale  and 
delivery  of  the  goods,  when  made  in  the  line  of  his  duty,  and  contemporane- 
ous with  the  sale  and  delivery  ;  but  they  can  not  be  received  to  show  that  the 
goods  formed  the  consideration  of  a  note  given  by  the  purchaser,  or  that 
they  were  necessaries  suitable  to  the  condition  in  life  of  him  and  his  family. 

7.  Offer  of  evidence  partly  illegal. — When  evidence  is  offered  for  two  or  more 
specified  purposes,  and  it  is  not  admissible  for  one  of  those  purposes,  the 
court  is  not  bound  to  modify  or  limit  the  offer,  but  may  reject  the  evidence 
entii^ly. 

Appeal  from  the  Probate  Court  of  Montgomery. 

In  the  matter  of  the  estate  of  Isham  Pettis,  deceased,  on 
the  application  of  Leroy  W.  Davis,  the  administrator,  for  an 
order  to  sell  lands  for  the  payment  of  debts.  The  only  mat- 
ters here  assigned  as  error  relate  to  the  exclusion  of  evidence 
offered  by  the  administrator,  who  is  now  the  appellant ;  and 
the  opinion  of  the  court  states  all  the  material  facts. 

L.  A.  Shaver,  for  the  appellant. 

Thos.  M.  Aerington,  contra. 

BRICKELL,  C.  J. — The  appellant,  as  administrator  of 
Isham  Pettis,  deceased,  filed  in  the  Court  of  Probate  an 
application  for  the  sale  of  the  lands  of  the  decedent,  to  pay 
debts.  On  the  hearing,  the  application  was  contested  by 
one  of  the  heirs  of  the  intestate,  and  by  an  alienee  of  the 
widow  and  heirs,  to  whom  an  undivided  half  of  the  lands 
had  been  conveyed.  The  contest  was  limited  to  the  fact  of 
the  indebtedness  of  the  intestate.  The  appellant,  to  estab- 
lish an  indebtedness,  produced  a  note,  of  date  February  5th, 
1873,  purporting  to  be  signed  by  the  intestate  and  his  wife, 
for  the  payment  of  four  hundred  dollars  to  the  appellant,  on 
or  before  the  first  day  of  October  next  thereafter.  The  con- 
testants introduced  evidence  tending  to  show  that  the  intes- 
tate, at,  prior,  and  subsequent  to  the  making  of  said  note, 
was  of  unsound  mind,  incapable  of  contracting.     The  appel- 
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lant  then  introduced  evidence  tendiog  to  show  that  the  intes- 
tate was  subject  to  epilepsy,  but,  in  the  interval  between  fits, 
acted  as  ordinary  men  do — conversed  and  behaved  rationally, 
at  times  worked,  and  was  apparently  of  sound  mind.  The 
appellant  then,  as  a  witness  in  his  own  behalf,  testified,  that 
he  had  been  a  physician  about  thirty  years ;  that  he  had 
known  the  intestate  about  sixteen  years,  and  had  been  liv- 
ing the  greater  part  of  the  time  near  him  ;  that  for  fifteen 
years  of  that  time,  and  until  the  last  year  before  his  death, 
he  was  the  family  physician  of  the  intestate ;  that  the  intes- 
tate was  subject  to  epileptic  fits,  and,  when  these  were  upon 
him,  and  for  a  short  time  afterwards,  he  was  in  a  state  of 
unconsciousness,  but,  in  the  interval  between  fits,  he  was  of 
sound  mind ;  and  that  he  knew  the  condition  of  the  mind  of 
the  intestate  on  the  5th  February,  1873.  He  was  then  asked 
by  his  counsel,  "  What  was  the  condition  of  his  (intestate's) 
mind,  at  said  time?"  The  contestants  objected  to  this  ques- 
tion, because  it  called  for  testimony  as  to  a  transaction  with 
the  decedent ;  and  the  court  sustained  the  objection.  * 

In  the  further  progress  of  the  trial,  the  appellant,  for  the 
purpose  of  showing  that  the  consideration  of  the  note  was 
necessaries,  and  things  suitable  to  the  degree  and  condition 
in  life  of  the  family  of  the  decedent,  offered  his  (appellant's) 
books  of  original  entry  as  a  merchant,  showing  items  of  arti- 
cles charged  to  the  decedent  in  the  handwriting  of  his  de- 
ceased clerk,  one  D.  H.  Sellers,  These  charges  purported  to 
have  been  made  during  the  year  1873,  before  and  after  the 
making  of  the  note  of  intestate,  which  had  been  given  in 
evidence.  The  contestants  objected,  and  the  objection  was 
sustained. 

These  rulings  of  the  court  were  excepted  to,  and  now  form 
the  matter  ot  the  assignments  of  error. 

A  proceeding  in  the  Court  of  Probate,  under  the  statute, 
by  a  personal  repre -tentative,  for  an  order  to  sell  the  lauds  of 
a  testator  or  intestate  for  the  payment  of  debts,  is  directed 
against  the  lands,  and  is  a  suit  in  rem.  The  heirs,  or  devi- 
sees, are  made  parties ;  and,  if  they  intervene  and  contest 
the  application,  it  then  assumes  the  further  character  of  a 
suit  in  personam.  The  necessary  allegation  of  the  applica- 
tion of  the  personal  representative  is  the  existence  of  debts 
which  the  personal  assets  are  insuificient  to  satisfy.  The 
allegation  involves  two  disputable  facts — the  insufficiency  of 
personal  assets,  and  the  existence  of  debts  chargeable  upon 
the  lands.  The  burden  of  proving  these  facts  atfirmatively, 
rests  upon  the  personal  representative.  The  heir  or  devisee 
intervening,  standing  in  the  relation  of  a  defendant,  claiming 
in  succession  to  the  testator  or  intestate,  may  make  any  de- 
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fense  against  the  supposed  debts,  which  he  could  have  made 
if  living,  or  which  the  personal  representative  could  make,  if 
the  creditors  were  suing  him  at  law. — Bond  v.  Smith,  2  Ala. 
660  ;  Garrett  v.  Breiver,  59  Ala.  513.  It  is,  of  consequence, 
a  suit  or  proceeding  in  which  the  competency  of  witnesses 
must  be  determined  by  the  statute.— Code  of  1876,  §  3058. 

Under  the  statute,  there  can  be  no  exclusion  of  any  wit- 
ness because  he  is  a  party  to,  or  interested  in  the  issue 
tried,  with  this  exception,  that  neither  party  shall  be  alloived  to 
testify  against  the  other,  as  to  any  transaction  ivith,  or  statement 
hy  any  deceased  person ,  lohose  estate  is  interested  in  the  result  of 
the  suit.  The  exception  is  intended  to  secure  mutuality  in 
the  operation  of  the  statute,  and  to  protect  the  dead,  who 
can  not  be  heard  in  explanation  or  contradiction,  from  being 
affected  by  the  evidence  of  the  living  with  whom  they  may 
have  had  dealings.  It  is  directed  to  the  exclusion  of  partic- 
ular evidence,  rather  than  to  the  competency  of  the  witness. 
The  evidence  excluded  must  be  of  transaction's  with,  or  state- 
ments by  a  deceased  person,  whose  estate  is  interested  in  the  result 
of  the  suit.  Any  party  may  testify  to  any  material,  relevant 
fact,  if  it  does  not  fall  within  this  species  of  evidence. — 
Thomas  v.  Thomas,  42  Ala.  120;  O'Neal  v.  Reynolds,  lb.  197; 
Gold  Life  Ins.  Co.  v.  Sledge,  62  Ala.  5(56. 

It  is  apparent  that  the  contention  in  the  present  case  was 
narrowed  to  the  inquiry,  whether,  on  the  day  when  the  note 
was  executed  by  the  intestate,  he  was  of  sufficient  under- 
standing to  enter  into  a  contract.  The  appellant  could, 
doubtless,  have  testified  that,  in  his  opinion,  the  intestate 
was  generally  of  a^  sufficient  understanding  to  act  with  dis- 
creti<m  in  the  ordinary  affairs  of  life.  His  personal  relation 
to  the  intestate,  his  long  acquaintance  with  him,  and  the 
opportunities  he  had  of  observing  and  knowing'his  habits, 
temper,  character,  and  capacity,  would  have  authorized  an 
inquiry  into  the  opinion  he  had  formed  as  to  the  soundness 
and  degree  of  the  understanding  of  the  intestate.  This 
opinion  would  have  been  formed  on  facts  independent  of,  and 
distinct  from  the  conduct,  acts,  or  declarations  of  the  intes- 
tate, when  the  note  was  executed.  But  it  was  not  the  opin- 
ion of  the  appellant  as  to  the  general  sanity  of  the  intestate 
which  was  sought  to  be  elicited.  Having  testified  as  to  his 
general  sanity,  he  is  asked,  if  he  knew  the  condition  of  the 
mind  of  the  intestate  on  the  day  the  note  was  executed.  An- 
swering that  question  affirmatively,  he  is  asked,  what  then 
was  the  condition  of  his  mind.  His  opinion  or  knowledge  of 
the  mental  condition  of  the  intestate  must  have  been  de- 
rived, in  part,  or  wholly,  from  his  conduct  and  declarations 
on  that  day,  and  from  his  freedom  from,  or  subjection  to  the 
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influence  of  the  disease  with  which  he  was  afflicted.  Insanity 
is  most  often  shown  by  the  acts  and  declarations  of  the  party 
to  whom  it  is  imputed.  It  is  the  impression  these  make 
upon  the  mind  of  the  physician,  or  of  his  acquaintances  who 
have  the  opportunity  of  observing  him  closely  and  frequent- 
ly, that  as  an  opinion  they  may  communicate  as  legal 
evidence.  When,  therefore,  a  physician,  or  a  relative,  or 
acquaintance,  is  asked  to  express  an  opinion  as  to  the  sanity 
of  a  person  at  a  particular  point  of  time,  he  is  asked,  in  ef- 
fect, what  was  his  conduct,  made  up  of  his  acts  and  declara- 
tions, at  that  time.  It  is  these  acts  and  declarations,  the 
statute  prohibits  the  living  party  from  testifying  to,  when  the 
estate  of  a  decedent  is  interested.  The  prohibition  can  not 
be  avoided  by  any  general  forms  of  question,  nor  by  covering 
up  evidence  of  them  under  the  expression  of  an  opinion 
founded  upon  them.  They  are  excluded  by  the  terms  of  the 
exception,  and  its  policy  will  be  defeated,  if  evidence  of  them, 
in  whatever  form  it  may  be  presented,  is  not  excluded. 

The  note  may  have  been  invalid,  because  of  the  incapacity 
of  the  intestate  to  contract  at  the  time  of  its  execution  ;  yet, 
if  its  consideration  was  necessaries  furnished  the  intestate, 
a  legal  liability  would  rest  upon  him  to  pay  for  them,  which 
would  be  a  debt  chargeable  on  his  estate. — Ex  pxrte  North- 
ington,  37  Ala.  496 ;  Westmoreland  v.  Davis,  1  Ala.  299  ;  Har- 
ris V.  Davis,  lb.  259.  The  charges  made  against  the  intes- 
tate, by  Sellers,  the  deceased  clerk,  on  the  books  of  the 
appellant,  if  they  were  contemporaneous,  and  in  the  line  of 
Sellers'  duty  as  clerk,  would  have  been  admissible  as  evi- 
dence. But  they  could  not  have  been  evidence  of  more  than 
the  truth  of  the  entries  of  the  sale  and  delivery  of  the  goods 
at  the  times  and  prices  charged,  if,  as  we  infer,  such  was  the 
character  of  the  entries.  The  proposition  was,  to  introduce 
them,  not  only  as  evidence  of  the  sale  and  delivery  of  the 
goods,  but  as  evidence  that  they  formed  the  consideration  of 
the  note,  and  that  the  goods  were  necessaries  suitable  to  the 
degree  and  condition  in  life  of  the  family  of  the  intestate. 
It  is  obvious  that,  of  these  latter  facts,  the  entries  could  not 
be,  and  were  not  evidence.  The  court  was  not  bound  to 
modify  the  proposition  of  the  appellant,  and  limit  the  evi- 
dence to  the  only  purposes  for  which  it  was  admissible.  Nor 
was  there  error  in  rejecting  it,  when  offered  for  purposes  for 
which  it  was  inadmissible. 

Ijet  the  decree  be  affirmed. 
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Blood  V.  Beadle. 

Application  for  Statutory  Rehearing  after  Judgment  at  Law. 

1.  Rehearing  ai  laio ;  when  mdJiorized. — The  oversight  of  counsel,  in  the 
preparation  or  defense  of  a  suit,  does  not  entitle  the  client  to  a  rehearing  after 
judgment,  on  the  ground  of  "surprise,  accident,  mistake,  or  fraud,  without 
fault  on  his  part,"  as  those  terms  are  used  in  the  statute.     (Code,  §§  3161-71.) 

2,  Same, — When  the  ground  relied  on  for  a  rehearing  would  have  been 
available  on  motion  for  a  new  trial,  the  application  must  show  a  satisfactory 
excuse  for  the  failure  to  make  such  motion. 

Appeal  from  tlie  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  was  an  application,  by  petition  under  oath,  for  a 
rehearing  after  final  judgment  at  law,  under  the  provisions 
of  the  statute. — Code,  §§  3161  et  seq.  The  application  was 
made  by  Josiah  Springer,  as  the  agent  of  Frank  M.  Blood, 
and  was  presented  to  Judge  Wyeth,  at  chambers,  on  the 
25th  June,  1878.  The  petition  averred,  that  on  the  18th 
January,  1876,  Joshua  H.  Beadle  commenced  an  action  at 
law  by  attachment,  in  the  Circuit  Court  of  said  county, 
against  Caledonia  Arnett ;  that  the  attachment  was  levied 
on  235  bushels  of  corn,  with  other  personal  property ;  that 
a  claim  to  the  property  so  attached  was  interposed  by  said 
Frank  M.  Blood,  and  bond  given  to  try  the  right  of  property, 
under  the  provisions  of  the  statute  authorizing  such  suits ; 
that  an  issue  was  thereupon  framed  between  the  parties,  on 
30th  May,  1876,  to  try  the  right  of  property;  and  that  on 
the  27th  May,  1878,  said  issue  was  tried,  and  a  verdict  ren- 
dered for  the  plaintiflf  in  attachment,  assessing  the  value  of 
the  property  at  -1111.89.  As  grounds  of  relief  against  this 
judgment,  the  petition  contained  the  following  allegations  : 

"  Your  petitioner  was  greatly  surprised  that  judgment 
should  have  been  so  rendered.  The  said  cause  was  set  for  trial, 
on  the  docket  of  said  court,  for  the  21st  day  of  May.  Peti- 
tioner was  at  home  sick,  confined  to  his  bed,  and  had  been 
for  several  weeks  previous  thereto ;  but,  fearing  that  said 
cause  might  be  reached  on  the  call  of  the  docket,  he  sent 
his  son  to  attend  court,  and  have  said  cause  continued 
by  reason  of  his  inability  to  be  present.  Said  cause  was  not 
reached  on  said  day  so  fixed  for  its  trial,  and  was  not  reached 
until  the  27th  May.  Petitioner  was  confined  to  his  bed,  con- 
tinuously, until  three  or  four  days  after  said  trial,  when  it 
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was  reported  to  him  that  said  cause  had  been  tried.  Peti- 
tioner was  very  much  surprised,  and  arose  from  his  bed  to 
attend  said  court,  and  ascertain  the  truth  of  affairs.  Peti- 
tioner states,  that  said  235  bushels  of  corn,  so  levied  on  and 
claimed,  was  the  property  of  said  Blood,  and  not  of  said 
Caledonia  Arnett ;  and  he  states  this  fact  positively,  of  his 
own  personal  knowledge,  and  can  not  imagine  how  the  same 
could  have  been  determined  otherwise.  The  affairs  of  said 
Blood  and  Caledonia  Arnett  were  under  the  immediate  super- 
vision of  your  petitioner,  as  such  agent.  Your  petitioner 
further  represents,  that,  if  he  had  beefi  present  at  the  trial 
of  said  cause,  he  could  have  established,  beyond  question, 
the  fact  that  said  corn  was  the  property  of  said  Blood,  and 
not  of  said  Caledonia  Arnett ;  and  he  was  only  prevented 
from  making  good  his  defense  by  reason  of  his  sickness  and 
inability  to  attend  court.  The  failure  to  make  good  said 
defense,  and  to  establish  said  fact,  was  without  fault  on  his 
part,  as  it  was  impossible  for  him  to  be  present  by  reason  of 
his  physical  condition  and  confinement  in  bed. 

"  Petitioner  further  represents,  that  one  Thomas  Arnett 
was  a  witness  for  claimant,  but  did  not  attend  said  court, 
deeming  it  unnecessary,  as  his  deposition  had  been  taken  and 
filed  in  said  court.  Petitioner's  attorney  had  seen  said 
deposition,  and  regarded  the  same  as  on  file,  and  had  read 
the  same  at  a  former  term  of  the  court,  as  your  petitioner  is 
informed.  After  the  plaintiff  had  finished  his  evidence, 
claimant's  attorney  called  for  said  deposition,  never  thinking 
that  it  was  not  on  file,  but  supposing  that  it  was,  when  the 
clerk  informed  him  that  it  could  not  be  found.  Your  peti- 
tioner believes  that  said  deposition  is  still  in  said  court,  and 
it  was  an  accident  that  it  was  overlooked  and  could  not  then 
be  found ;  or  that  it  was  a  mistake  of  the  clerk  in  announc- 
ing that  it  could  not  be  found.  Your  petitioner  believes  that 
said  deposition  can  yet  be  found.  Said  Arnett  knows  that 
said  corn  was  the  property  of  said  Blood,  and  not  of  said 
Caledonia  Arnett ;  and  he  testified  to  the  fact  in  his  deposi- 
tion, as  your  petitioner  is  informed.  Petitioner  alleges,  and 
believes,  that  his  attorney  used  all  the  diligence  that  could 
be  expected  or  required  of  him:  he  bad  seen  and  read  said 
deposition,  and  regarded  the  same  as  on  file,  when  he 
announced  himself  ready  for  trial ;  and  the  same  had  only 
recently  disappeared  from  the  files,  at  the  announcement  of 
which  he  was  surprised.  Petitioner  alleges  that  the  verdict 
would  have  been  different,  if  said  deposition  had  been  in 
evidence,  although  petitioner  was  himself  unable  to  be  pres- 
ent. To  be  thus  prevented  from  making  his  defense,  was  a 
surprise  to  him,  and  was  without  fault  on  his  part,  as  no 
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reasonable  diligence  could  have  provided  against  that  con- 
tingency. 

"  Your  petitioner  further  represents,  that  it  was,  as  he  is 
informed,  a  material  fact  on  the  trial  of  said  cause,  whether 
claimant  cultivated  other  land  than  that  of  Mrs.  Arnett — that 
he  only  worked  for  Mrs.  Arnett  'for  his  victuals  and  clothes.' 
Petitioner  has  discovered,  since  the  trial,  a  written  receipt 
from  Alfred  Horton  to  said  Blood,  which  shows  that  said 
Blood  rented  land  of  said  Horton  during  the  year  1875, 
when  the  corn  in  said  controversy  was  raised.  Your  peti- 
tioner believes  that,  if  said  receipt  could  have  been  pro- 
duced, the  verdict  would  not  have  been  against  the  claimant; 
and  he  could  not,  by  the  exercise  of  any  greater  diligence 
than  he  did  use,  have  discovered  said  evidence  earlier. 
Petitioner  further  alleges  the  fact  to  be,  that  said  plaintiff 
could  not  have  recovered  a  judgment,  if  he  had.  had  an  oppor- 
tunity to  produce  said  deposition  and  said  receipt ;  that  the 
loss  of  said  deposition  was  a  surprise  to  him,  and  that  he 
entered  into  said  trial  through  a  mistake,  believing  honestly, 
and  in  good  faith,  as  he  is  informed  by  bis  attorney,  that  the 
same  was  on  file,  and  could  be  had  at  a  moment's  notice." 

On  .this  petition,  the  circuit  judge  refused  to  grant  a  rehear- 
ing ;  and  his  refusal,  from  which  the  appeal  is  taken,  is  now 
assigned  as  error. 

L.  CooPEE,  for  appellant,  cited  the  following  cases  :  Jones 
V.  Fennimore,  1  Greene  (Iowa),  134 ;  Peebles  v.  Ralls,  1  Litt. 
Ky.  24;  SJterrard  v.  Olden,  1  Halst.  344;  Bol/e  v.  Bolfe,  10 
Geo.  143  ;  Marsliall  v.  Insurance  Co.,  2  Mass.  411 ;  Watts  v. 
Hoiuard,  7  Mete.  478 ;  Lane  v.  HaUiday,  27  Geo.  339 ;  Kane 
V.  Burrus,  2  Sm.  &  Mar.  313. 

Walker  &  Shelby,  contra,  submitted  a  brief  prepared  by 
Wm.  Vaughan,  in  which  the  following  cases  were  cited  :  State 
V.  Wightman,  27  Mo.  12 ;  Bonland  v.  Skinner,  11  Ark.  671 ; 
Bohms  V.  Foster,  2  Ark.  133 ;  McOhisky  v.  Graham.,  2  Nev. 
47  ;  Palmer  v.  Fiske,  2  Curtis,  14  ;  Lee  v.  Banks,  4  Litt.  Ky. 
11  ;  Linnard  v.  Crossland,  10  Texas,  462  ;  Case  v.  State,  5  Ind. 
1 ;  Grant  v.  Popejoy,  15  Ind.  311 ;  Potter  v.  Paddleford,  3  E. 
I.  162  ;  Devine  v.  Martin,  15  Texas,  25  ;  Bead.  v.  Barker,  30 
N.  J.  L.  378  ;  Shipp  v.  Suggett,  \)  B.  Monroe,  5  ;  Gill  v.  War- 
ren, 1  J.  J.  Mar,  590  ;  Thompson  v.  Porter,  4  Bibb,  Ky.  70  ; 
Kirtley  v.  Kirtley,  1  J.  J.  Mar.  96;  Le Grand  v.  Baker,  4  B. 
Monroe,  236  ;  Burr  v.  Palmer,  27  Vermont,  114  ;  Patterson  v. 
Ely,  19  Cal  28  ;  Thompson  v.  Williams,  7  Sm.  &  Mar.  270  ; 
Bodge  v.  Strong  2  Johns.  Ch.  228;  Goss  v.  McClaren,  17 
Texas,  107  ;  Lane  v.  Brotvn,  22  Ind.  239. 
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STONE,  J.— On  the  authority  of  Ex  parte  Walker,  54  Ala. 
577,  we  feel  bound  to  hold  the  petition  in  this  case  fatally 
defective.  The  surprise,  or  accident  complained  of,  is  but 
the  oversight  of  counsel,  which  is  no  excuse  for  the  client. 
The  affidavit  is  also  fatally  defective,  in  not  disclosing  when 
the  Circuit  Court  finally  adjourned,  and  in  not  giving  a  satis- 
factory excuse  why  the  claimant  did  not  make  an  applica- 
tion and  showing  for  a  new  trial  before  the  adjournment  sine 
die  of  that  term  of  the  court. 

Affirmed. 


McGar  v.  Adams. 

Action  on  Gomtnon  Count,  for  Money  Had  and  Received. 

1.  Purchase  by  agent  at  his  own  sale;  adion  hy  principal. — An  agent,  employed 
to  sell  property,  can  not  himself  become  the  purchaser  at  his  own  sale,  either 
directly,  or  by  collusion  with  others  ;  and  if  he  dot-s  so,  without  the  knowl- 
edge or  consent  of  his  principal,  the  latter  may,  on  discovering  the  facts,  re- 
cover the  compensation  paid,  in  an  action  for  money  had  and  received  ;  but 
this  principle  does  not  apply,  where  the  agent  acquires  an  interest  in  the  prop- 
erty, after  the  termination  of  bis  agency,  by  subsequent  contract  with  the  pur- 
chaser at  his  sale.  * 

2.  Same;  presumption  against  agent;  Jailure  of  party  to  testify  as  witness. 
When  an  agent  is  found,  recently  after  his  sale,  to  have  acquired  a  beneficial 
interest  in  the  property  under  the  purchaser,  a  strong  presumption  of  indirec- 
tion and  attempted  evasion  arises,  which  he  is  required  to  remove  by  strong 
and  convincing  evidence  ;  but  when,  in  an  action  brought  against  him  by  his 
principal,  the  uncontradicted  testimony  of  the  plaintiff's  witnesses  exonerates 
him,  no  presumption  against  him  can  be  indulged  from  his  mere  failure  to 
testify  as  a  witness  for  himself. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  W.  W.  McGar  against  James 
K  Adams,  and  was  commenced  on  the  1st  April,  1879.  The 
complaint  contained  a  single  count,  claiming  $300  for  money 
had  and  received.  The  cause  was  tried  on  issue  joined,  and 
a  verdict  was  rendered  for  the  defendant.  On  the  trial,  as 
the  bill  of  exceptions  states,  the  plaintiff  introduced  W.  L. 
Chambers  as  a  witness,  "  who  testified,  that  he,  or  the  law 
firm  of  which  he  was  a  member,  had  been  for  several  years 
the  plaintiff's  agent  concerning  a  store  in  the  city  of  Mont- 
gomery ;  that  in  February,  1879,  the  plaintiff  came  to  Mont- 
gomery, wishing  to  sell  said  store,  and,  contrary  to  the  advice 
of  witness,  determined  to  sell ;  that  witness  declined  to  sell, 
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and  plaintiff  went  to  Tuskegee  soon  afterwards ;  that  he 
(witness)  employed  Adams  (defendant),  while  plaintiff  was 
in  Tuskegee,  to  find  a  purchaser  for  the  property,  and  Ad- 
ams reported  that  he  could  make  a  sale  at  $7,00() ;  that  plain- 
tiff agreed  to  allow  Adams  a  commission  of  $300  on  a  sale 
at  that  price  ;  and  that  $6,700  was  then  paid  to  him  as  attor- 
ney for  plaintiff,  and  plaintiff  then  made  a  deed  to  Moses 
Brothers,  who  were  the  purchasers.  Witness  further  testi- 
fied, that  he  received  from  Adams  $100  of  the  commissions 
allowed  by  plaintiff,  and  paid  over  the  $6,700  to  him  ;  also, 
that  Adams,  after  he  had  made  the  agreement  with  Moses 
Brothers,  as  to  the  terms  of  the  sale  of  the  property,  had 
nothing  to  do  with  the  transaction,  except  to  receive  the 
commissions  that  had  been  ftirnishedn )  him  to  find  a  pur- 
chaser, and  the  sale  was  completed  by  witness,  who  received 
the  money,  prepared  the  deed,  &c„  as  attorney  for  plaintiff." 
H.  C.  Moses  was  then  introduced  as  a  witness  by  plaintiff, 
"  and  testified  as  follows  :  that  he  was  a  member  of  the  firm 
of  Moses  Brothers,  who  were  real-estate  agents  in  the  city  of 
Montgomery ;  that  said  firm,  some  time  in  the  beginning  of 
the  year  1879,  commenced  negotiations  with  James  R.  Adams 
for  a  purchase  of  it ;  that  said  Adams  professed  to  represent 
McGar,  and  to  have  a  right  to  negotiate  a  sale  of  the  prop- 
erty, which  he  represented  to  belong  to  McGar ;  that  his 
firm  agreed  with  Adams  to  purchase  said  house,  at  the  sum 
of  $7,000 ;  that  he  gave  to  W.  L.  Chambers,  as  the  attorney 
for  McGar,  a  check  for  $6,8C0,  drawn  by  his  firm  on  Farley, 
Spear  &  Co. ;  that  his  firm,  at  the  time  he  made  the  purchase, 
did  not  have  the  money  convenient  with  which  to  make  the 
payment,  and  he  went  to  said  Adams,  who  was  a  banker,  to 
borrow  the  amount  of  money  which  his  firm  lacked  to  com- 
plete the  payment ;  that  on  the  next  day,  in  consideration  of 
this  money,  his  firm  sold  to  Adams  a  half  interest  in  the 
property,  at  the  purchase  price,  and  his  firm  and  Adams 
then  divided  the  $200  of  the  commission  allowed  by  McGar, 
which  remained  after  the  payment  of  the  $100  to  Chambers, 
equally  between  them,  and  became  the  joint  owners  of  the 
property  purchased  by  them,  share  and  share  alike.  This 
witness  further  testified,  that  his  firm  and  Adams,  about 
forty  days  thereafter,  commenced  to  bid  against  each  other 
for  the  property,  and  his  firm  became  the  purchaser  of  the 
interest  of  Adams  at  an  advance  to  him  of  $565 ;  that  prop- 
erty had  rapidly  advanced  after  the  sale,  and  the  sum  so 
paid  to  Adams  was  no  more  than,  if  as  much  as  the  advance 
on  the  property ;  that,  at  the  time  his  firm  agreed  on  the 
purchase,  there  was  no  agreement  between  them  that  Adams 
should  have  any  interest  in  the  purchase ;  that  Adams  lent 
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the  money  to  his  firm,  on  its  credit,  but,  on  the  next  day,  in 
consideration  of  the  money  which  Adams  had  loaned  them, 
and  which  he  knew  was  to  be  applied  to  the  purchase,  his 
firm  sold  to  Adams  a  half  interest  in  the  property,  at  the 
purchase  price,  divided  the  commissions,  and  became  the 
joint  owners  of  the  property,  as  above  stated ;  that  Adams, 
since  said  firm  had  purchased  his  interest  in  the  property, 
had  ofi'ered  them  an  advance  on  the  property,  which  they 
declined  to  accept,  because  they  thought  the  building  was 
at  the  time  worth  more  than  the  price  offered.  Witness  tes- 
tified, also,  that  McGar  offered  his  firm,  before  the  payment 
of  said  $6,800,  two  or  three  hundred  dollars,  to  be  released 
from  conveying  to  them  af  the  price  of  $7,000 ;  also,  that 
Moses  Brothers  and  said  Chambers,  before  the  negotiation 
of  said  firm  with  Adams,  had  been  negotiating  concerning 
the  same  property,  and  Chambers  had  offered  to  employ 
them  to  find  a  purchaser  for  it.  A.  H.  Moses,  also  a  witness 
for  plaintiff,  testified  to  substantially  the  same  facts  as  H.  C. 
Moses." 

"  This  was  all  the  testimony  for  the  plaintiff,  and  the  de- 
fendant, who  was  present  in  court,  did  not  introduce  any  tes- 
timony at  all ;  and  thereupon,  on  this  evidence,  the  plaintiff 
requested  the  court,  in  writing,  to  charge  the  jury,  that  they 
must  find  for  the  plaintiff,  if  they  believed  all  the  evidence ; 
which  charge  the  court  refused  to  give,  and  the  plaintiff 
excepted  to  its  refusal.  The  plaintiff  then  requested  the  fol- 
lowing charges,  which  were  in  writing  :  '  Tlie  purchase  by 
one  who  sustains  the  relation  of  agent  to  a  principal,  in  rela- 
tion to  the  property  which  was  the  subject  of  sale,  is  to  be 
jealously  scanned  ;  and  the  fact  of  agency  being  established, 
it  is  incumbent  on  the  agent  to  show  that  he  acted  in  the 
best  faith,  and  with  an  eye  single  to  the  interest  of  his  prin- 
cipal ;  and  if  the  jury  believe  that  Adams  acquired  an  inter- 
est in  the  purchase,  without  the  consent  of  his  principal, 
this  is  such  an  act  as  the  law  calls  a  fraud,  and  McGar  can 
recover  the  commissions  paid  by  him  in  ignorance  of  such 
interest.'  '  Whether  or  not  Adams,  at  the  time  of  the  sale 
to  Moses,  had  any  understanding  with  Moses  as  to  the  sale 
back  to  Adams,  need  not  necessarily  be  proved  by  direct  tes- 
timony on  that  point,  but  may  be  shown  by  circumstantial 
evidence ;  and  if  the  jury  believe  that  Adams  occupied  a 
fiduciary  or  trust  relation  to  McGar  at  the  time  of  the  sale, 
and  that  Moses  borrowed  money  from  Adams  to  enable  him 
to  pay  the  purchase-money,  and  that  Adams  took  a  half 
interest  in  the  property  from  Moses  shortly  after  this, — then, 
these  are  facts  which  the  jury  may  consider,  in  determining 
whether  there  was,  at  or  before  the  sale,  any  understanding 
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between  Moses  and  Adams  that  Adams  was  to  have  an  inter- 
est in  the  property  ;  and  if  these  facts,  when  taken  in  connec- 
tion with  the  whole  evidence,  in  the  opinion  of  the  jury  cast 
suspicion  on  the  transaction,  then  the  jury  may  consider  the 
further  fact,  if  they  find  it  to  exist,  that  the  defendant, 
although  the  fact  lay  peculiarly  within  his  own  knowledge, 
did  not  introduce  himself  as  a  witness,  or  testify  as  to  the 
existence  or  non-existence  of  any  understanding  with  Moses, 
at  the  time  of  the  sale,  that  the  defendant  was  to  acquire  an 
interest  in  the  property.'"  The  court  refused  each  of  these 
charges,  and  the  plaintiff  duly  excepted  to  the  refusal  of 
each ;  and  he  now  assigns  the  refusal  of  these  charges  as 
error. 

Edwin  F.  Jones,  for  the  appellant,  cited  Wharton  on  Agen- 
cy, §§  232-36,  and  cases  cited  ;  Ross'  Leading  Cases,  235 ; 
Saltmarsh  v.  Beene,  4  Porter,  283  ;  Walker  v.  Palme)-,  24  Ala. 
358;  Thorpe  v.  McCollum,  1  Gilm.  614;  Story  on  Agency, 
§  210 ;  Baine  v.  Broivn,  56  N.  Y.  285  ;  2  Sugden  on  Vendors, 
887 ;  £ast  v.  Pace,  57  Ala.  521 ;  Waite's  Actions  and  Defen- 
*ses,  tit.  Agent. 

GuNTER  k  Blakey,  coutra,  cited  Fritz  v.  Finnerty,  10  Cen- 
tral Law  Journal,  487 ;  Fincher  v.  The  State,  58  Ala.  215 ; 
Thrash  v.  Barnett,  57  Ala.  156. 

BRICKELL,  C.  J. — An  agent  who,  for  a  reward,  is  em- 
ployed in  the  transaction  of  business,  will  justly  forfeit  all 
right  to  compensation,  if  he  is  guilty  of  bad  faith  to  the 
principal ;  and  it  would  be  grossly  disloyal,  if  he  is  an  agent 
to  sell,  for  him  to  use  the  agency,  and  the  trust  and  confi- 
dence reposed,  to  become,  without  the  knowledge  and  con- 
sent of  the  principal,  a  purchaser,  by  a  combination  with 
others  bidding  for  the  property.  If,  in  ignorance  of  the  facts, 
the  principal  should  make  payment  of  the  compensation, 
when  informed  of  them,  he  may  recover  it  back,  as  money 
paid  under  mistake  of  fact. — Whart.  Agency,  §  336. 

The  difficulty,  in  the  way  of  appellant,  lies  not  in  the  legal 
proposition,  or  the  conclusions  from  it,  which  are  intended 
to  be  embodied  in  the  first  charge  requested,  but  that  the 
charge  is  so  framed,  that  without  explanation  it  would  have 
misled  the  jury.  As  requested,  if  it  had  been  given,  the  jury 
could  well  have  supposed,  that  the  agent,  Adams,  could  not, 
at  any  time,  though  the  agency  had  ceased,  and  all  its  bus- 
iness fairly  transacted  and  concluded,  without  suspicion 
have  acquired  any  interest  in  the  property  sold  ;  and  that 
the  acquisition  of  such  interest,  though   it  was  not  contem- 
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plated  until  the  agency  had  terminated,  would  authorize  a 
recovery  of  the  commissions  paid.  For  that  proposition,  the 
counsel  of  the  appellant  would  not  contend. 

The  second  charge  requested  enumerates  circumstances, 
found  in  the  evidence,  which  the  jury  could  very  properly 
have  considered,  in  determining  whether  the  fact  was, 
that  Adams  was  interested  with  Moses  in  the  purchase  of 
the  store-house.  It  may  be,  these  circumstances  would  not, 
in  the  estimation  of  the  jury,  have  outweighed  the  positive 
evidence  of  the  appellant's  own  witnesses,  disproving  the 
fact  that,  at  the  time  of  the  purchase,  Adams  had  an  interest 
in  it,  and  proving  that  bis  interest  was  subsequently  acquired, 
after  the  agency  had  terminated,  and  the  purchase  was  fully 
consummated.  Strong  presumptions  of  indirection,  and  effort 
to  evade  the  salutary  principle  forbidding  an  agent  to  stand 
in  the  conflicting  relation  of  seller  and  purchaser,  must  arise 
when,  so  recently  after  the  sale,  he  is  found  to  have  acquired, 
from  the  vendee,  a  beneficial  interest  in  the  property  sold. 
The  presumption,  it  is  a  duty  the  agent  owes  to  himself,  and 
the  law  exacts,  to  remove  by  clear  and  convincing  evidence  of 
the  absence  of  all  concert,  or  collusion,  and  of  the  fairness  of  the  • 
transaction. — James  v.  James,  55  Ala.  525.  But,  when  these 
are  removed  by  positive  evidence,  proceeding  from  the  wit- 
nesses introduced  against  him,  the  demands  of  the  law  are  sat- 
isfied. When  there  is  conflicting  evidence,  or  there  is  an  ab- 
sence of  other  than  mere  circumstantial  evidence,  to  establish 
a  material  fact  lying  within  the  knowledge  of  a  party,  it  may 
be  a  presumption  can  be  indulged  against  him,  if  he  fails  to 
testify.  We  do  not  affirm  that  such  presumption  can  or 
ought  to  be  indulged — this  case  does  not  require  it.  But 
we  do  affirm  that  a  presumption  can  not,  and  ought  not,  to 
be  indulged  against  a  party,  who  does  not  introduce  and 
examine  himself  as  a  witness,  merely  to  support  the  un- 
contradicted evidence*",  favorable  to  him,  which  his  adver- 
sary introduces.  Without  subjecting  himself  to  the  imputa- 
tion of  withholding  evidence,  he  may  properly  rely  on  that 
his  adversary  introduces,  when  it  is  without  contradiction. 
The  vice  of  this  charge  is,  that  it  affirms  a  contrary  view. 

Let  the  judgment  be  affirmed. 
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Robinson  v,  LeGrand  &  Co. 

Insolvent  Estate  ;  Final  Settlement  of  Administrator's  Accounts. 

1.  ConstrucUon  of  deed  of  gift ;  whether  parties  take  by  purchase  or  descent. 
Where  lands  were  conveyed,  by  deed  of  gift,  to  the  grantor's  son,  with  these 
words  superadded,  "  but,  should  he  die  without  a  wife,  or  children,  or  child, 
then  said  land  shall  pass  according  to  the  statutes  of  descent  and  distribution 
of  the  State  of  Alabama  now  in  force  ;"  and  the  grantee  died,  never  having 
married  ;  held,  that  his  surviving  brothers  and  sisters  took  by  purchase  under 
the  deed,  and  not  by  descent  or  inheritance  from  him. 

Appeal  from  the  Probate  Court  of  Lowndes. 

In  the  matter  of  the  insolvent  estate  of  Munford  D.  Rob- 
inson, deceased,  on  final  settlement  of  the  accounts  of  the 
administrator,  Eli  T.  Robinson.  The  decedent  died  in 
August,  or  September,  1876,  never  having  married,  and  leav- 
ing his  surviving  brothers  and  sister,  Eli  T.  and  J.  W.  Rob- 
inson and  Mrs.  Fanny  Hunter,  as  his  heirs  at  law.  At  the 
time  of  his  death,  said  decedent  was  in  possession  of  a  cer- 
tain tract  of  land  in  said  county,  which  he  and  said  J.  W. 
Robinson  were  cultivating  jointly,  and  which  was  conveyed 
to  them,  by  deed  of  gift,  by  their  mother,  Mrs.  Martha  O. 
Robinson,  in  June,  1873.  The  material  portions  of  this  deed 
are  copied  in  the  opinion  of  the  court.  LeGrand  &  Co.,  and 
other  creditors,  who  had  filed  claims  against  the  estate, 
sought  to  hold  the  administrator  liable,  on  the  settlement  of 
his  accounts,  for  the  rent  of  these  lands  during  the  years 
1876,  1877,  1878,  and  1879,  on  the  ground  that  they  were 
assets  of  the  estate,  which  the  administrator  had  collected,, 
or  ought  to  have  collected.  The  value  of  the  rents  each 
year  was  agreed  on ;  and  the  only  question  being  as  to  the 
construction  of  the  deed,  the  court  held  that  the  decedent 
took  an  absolute  estate  in  the  lands,  and  charged  the  admin- 
istrator with  the  rents.  This  ruling  and  decision  is  the  only 
matter  now  asssigned  as  error. 

Watts  &  Sons,  for  appellant,  cited  Williamson  v.  31ason, 
23  Ala.  488;  Williams  v.  McConico,  36  Ala.  22;  Denscm  v. 
MitcheU,  26  Ala.  360 ;  Code,  §  2183. 

GiKAKD  Cook,  and  W.  R.  Houghton,  contra,  cited  4  Kent's 
Com.,  9th  ed.,  7-9  ;  Coucli  v.  Anderson,  26  Ala.  676  ;  McOid- 
lough  V.  Gliddon,  33  Ala.  208  ;  Rives  v.  Toulmin,  19  Ala.  288  ; 
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Sewall  V.  Henry,  9  Ala.  30  ;  Collins  v.  Whigham,  58  Ala.  438  ; 
Hahergam  v.  Vincent,  2  Vesey,  203 ;  Code,  <^  2252 ;  Price  v. 
Price,  5  Ala.  578  ;  Eiuing  v.  Standifer,  18  Ala.  400. 

STONE,  J. — The  administrator  was  charged,  against  his 
objection  and  exception,  with  three  years'  rents  of  certain 
lands ;  and  that  is  the  sole  question  'presented  by  the  assign- 
ments of  error.  We  pass  over,  as  not  raised  by  the  facts,  all 
consideration  of  the  character  and  interest  intestate  would 
have  taken  under  the  deed,  if  he  had  married  subsequent 
to  its  execution.  He  did  not  marry,  and  died,  never  having 
had  a  wife  or  descendant.  The  question  is,  do  the  next  of 
kin,  heirs  at  law  of  intestate,  take  by  descent  from  him,  or 
do  they  take  as  purchasers  from  their  mother,  the  grantor? 
The  decree  of  the  Probate  Court  affirmed  the  former  of 
these  propositions. 

The  language  of  the  deed  is,  "  But  should  he  (intestate) 
die  without  a  wife,  or  children,  or  child,  then  it  (the  land) 
shall  pass  according  to  the  statutes  of  descent  and  distribu- 
tion of  the  State  of  Alabama  now  in  force."  The  argument 
of  appellee  gives  to  these  words  no  meaning  or  operation 
whatever;  for,  if  they  had  been  omitted,  M.  D.  Robinson, 
the  grantee,  would  have  taken  a  fee,  subject  to  be  defeated 
if  he  subsequently  married.— Code  of  1876,  §  2178.  We 
think  the  last  three  words  of  the  clause  copied  above  are  the 
key  to  the  grantor's  meaning.  If  the  grantee  died  without 
wife  or  child,  then  the  land  was  to  pass,  not  according  to  the 
law  of  descents  that  may  be  then  in  force.  That  might  be 
construed  to  intend  inheritance  or  descent  from  the  grantee 
so  dying.  The  language  is,  "  shall  pass  according  to  the 
statutes  of  descent  now  in  force."  It  was  competent  for  the 
legislature  to  change  the  statutes  of  descent.  Suppose  they 
had  done  so,  between  the  making  of  the  deed,  and  the  death 
of  the  grantee.  Would  it,  or  could  it  be  contended,  that 
these  lands  would  pass  by  descent  under  the  new  statute  ? 
Such  claim  would  expunge  from  the  deed  the  words  "  now  in 
force."  Will  it  be  contended  that,  in  that  event,  the  lands 
would  descend  according  to  the  statutes  in  force  when  the 
deed  was  made?  That  could  not  be,  for,  in  the  event  sup- 
posed, that  statute  would  have  been  repealed.  The  law  can 
not  cast  the  title,  according  to  the  terms  of  a  statute  which 
had  ceased  to  exist  before  the  happening  of  the  event  upon 
which  its  powers  are  invoked.  Mrs.  Robinson,  having  un- 
limited power  of  disposition,  directed  who  should  take,  in 
the  event  which  has  happened.  They  were,  and  are,  the 
persons  who  would  fill  the  relation  of  next  of  kin — heirs  at 
law — at  the  grantee's  death,  according  to  the  principles  of 

Vol.  lxv. 


1880.]  OF  ALABAMA.  113 

[Mobile  &  Montgomery  Railway  Co.  v.  Jay.] 

the  statute  of  descents  in  force  when  the  deed  was  made, 
June  17th,  1873.  The  language  of  the  deed  may  be  para- 
phrased as  follows,  without  changing  its  import :  "  Should 
he  die  without  a  wife  or  child,  then  the  land  shall  pass  to 
those  persons  who  would  take  by  descent  under  the  statutes 
of  Alabama,  as  they  now  exist."  This  is  not  descent  from  M. 
D.  Eobinson.  If  it  were,  he  had  the  power,  while  in  life,  to 
defeat  the  inheritance  altogether,  or  give  a  different  direction 
to  the  succession.  The  deed  confers  no  power  of  sale,  except 
as  a  change  of  investment  under  the  order  and  decree  of  the 
Chancery  Court ;  in  which  event,  the  proceeds  were  to  be 
invested  in  real  or  personal  estate,  to  be  held  upon  like  uses, 
trusts,  limitations,  and  restrictions.  This  raises  a  strong 
implication  that  the  lands  wore  not  to  be  disposed  of  in  any 
other  form,  or  for  any  other  use. 

We  hold,  that  the  brothers  and  sister  of  intestate  take  as 
purchasers  under  the  deed  of  Mrs.  Robinson,  and  not  by 
inheritance  from  M.  D.  Robinson. 

Reversed  and  remanded. 


Mobile  &  Montgomery  Railway  Com- 
pany V,  Jay. 

Action  on  Common  Counts,  for  Medical  Services  rendered. 

1.  Letter  of  railroad  president ;  when  rdevant  and  admissible  against  com- 
pany.— In  an  action  against  a  railroad  company,  for  medical  services  ren- 
dered to  one  of  its  servants,  who  was  injured  while  in  its  employment  and 
service,  a  letter  from  the  president  of  the  company,  addressed  to  the  plain- 
tiffs attorney,  purporting  to  be  a  reply  to  a  letter  received  from  him,  which 
is  not  produced,  and  referring  to  plaintiff's  account,  is  prima  ja<cie  irrelevant 
and  inadmissible,  when  without  date,  and  offered  without  any  evidence  iden- 
tifying the  account. 

2.  Ratification  by  principal,  of  agent's  unauthorized  act. — Where  the  principal 
has  full  knowledge  of  an  unauthorized  act  of  his  agent,  from  which  he  receives 
a  direct  benefit,  he  must  dissent,  and  give  notice  of  his  dissent,  within  a 
reasonable  time,  or  his  assent  and  ratification  will  be  presumed  ;  but,  where 
he  receives  no  direct  benefit  from  the  act,  and  the  party  dealing  with  the  agent 
is  not  misled  or  prejudiced  by  his  failure  to  repudiate  the  act  promptly,  and  a 
prompt  reply  is  not  demanded  bj  fair  dealing  or  a  usage  of  trade,  a  ratification 
of  the  act  will  not  be  presumed  from  his  mere  silence.  (Limiting  and 
qualifying  first  head-note  in  Powell's  Adm'r  v.  Henry,  27  Ala.  612.) 

Appeal  from  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  John  K.  Heney. 
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This  action  was  brought  by  Dr.  A.  Jay  against  the  appel- 
lant, to  recover  the  value  of  services  rendered  by  the  plain- 
tiiff,  as  a  physician  and  surgeon,  to  one  Richardson,  a  negro 
man,  who  was  badly  injured  by  the  defendant's  cars  while  in 
its  service  and  employment,  and  whose  leg  was  amputated 
in  consequence  of  the  injuries  which  he  received.  On  the 
trial,  as  the  bill  of  exceptions  states,  the  plaintiff  testified,  as 
a  witness  for  himself,  that  the  negro  man  was  in  the  defend- 
ant's employment  at  the  time  he  was  injured,  which  was  in 
the  fall  of  the  year  1876,  "  and  had  his  foot  badly  mashed  by 
the  cars;  that  one  O'Brien,  who  was  then  a  supervisor  of  the 
defendant's  road,  was  present  at  the  time  of  the  accident, 
and  sent  for  plaintiff,  who  was  a  practicing  physician,  and  re- 
quested him  to  give  the  injured  man  such  professional  atten- 
tion as  was  necessary, — telling  plaintiff  that  the  injured  man 
was  an  old  employe  of  the  company,  and  they  did  not  want  him 
to  suffer  for  anything ;  and  plaintiff  thereupon  examined  the 
wounded  man,  found  that  amputation  was  necessary,  and 
amputated  his  leg,  and  gave  him  necessary  medical  attention 
for  about  six  weeks  thereafter."  "Plaintiff  testified,  also, 
that  he  came  to  Montgomery,  after  said  services  were  ren- 
dered, to  get  pay  for  his  services  ;  and  met  Col.  Jordan,  the 
superintendent  of  defendant's  road,  and  asked  him  for  pay. 
Jordan  did  not  look  at  the  bill,  but  said  that  it  had  been  the 
custom  of  the  company  to  pay  bills  of  this  kind,  for  medical 
services  to  employes  of  the  company  who  had  been  injured 
by  its  cars  ;  but,  as  this  man  had  sued  the  company  for  dam- 
ages on  account  of  the  injury,  the  company  would  not  pay 
plaintiffs  bill.  Plaintiff  replied  to  this,  that  O'Brien,  the 
supervisor  of  the  road,  had  employed  plaintiff  to  attend 
to  the  injured  man,  and  he  thought  the  company 
would  pay  him  if  O'Brien  employed  him ;  and  that  Jordan 
then  said,  if  O'Brien  had  employed  him  to  attend  to  the  man, 
the  company  would  pay  his  bill  for  his  services,  and  that  he 
would  see  O'Brien  about  it.  Plaintiff  further  testified,  that 
O'Brien  did  not,  when  he  so  employed  him,  say  who  would 
pay  plaintiff,  but  said  that  the  injured  man  was  an  old  em- 
ploye of  the  company,  and  they  did  not  want  him  to  suffer 
for  anything ;  and  plaintiff  knew  that  O'Brien  was  then  the 
supervisor  of  defendant's  road."  Other  witnesses  for  the 
plaintiff  testified  as  to  his  employment  by  O'Brien  ;  and  the 
value  of  his  services  was  proved. 

The  plaintiff  then  offered  in  evidence  a  letter  which  pur- 
ported to  have  been  written  by  Daniel  Tyler,  having  first 
proved  his  handwriting,  and  that  he  was  the  president  of 
said  railroad  company,  "from  the  year  1874,  until  a  few 
weeks  previous  to  the  trial."  The  heading  of  the  letter  was, 
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"  President's    Office  Mohile  &  3fonfgomery  Eaihvay  Company  > 

Montgoynery ,  Ala., 187 — "     It    was    addressed    "  John 

D.  Burnett,  attorney  at  laio.  Evergreen,  Ala."  ;  and  was  in  these 
words  :  "  Dear  Sir — I  have  your  favor  of  15th  inst.,  as  to 
Dr.  Jay's  account.  I  know  nothing  of  the  matter,  and  when 
Col.  Jordan  returns  here  (he  is  expected  shortly),  I  will  refer 
the  matter  to  him  for  explanation."  The  defendant  objected 
to  the  introduction  of  this  letter  as  evidence,  "  on  the  ground 
that  it  was  illegal  and  irrelevant ;  and  because  it  was  not 
shown  when  it  was  written,  or  when  received  ;  nor  was  it 
shown,  or  proposed  to  be  shown,  what  were  the  contents  of 
the  letter  to  which  it  was  a  reply.  But  the  court  stated, 
that  the  letter  would  be  allowed  to  go  to  the  jury  for  what  it 
was  worth,  as  it  was  on  the  same  subject-matter,  and  over- 
ruled the  objection,  and  permitted  said  letter  to  be  read  to 
the  jury  as  evidence;  to  which  ruling  the  defendant  ex- 
cepted." 

One  Correy,  a  witness  for  the  plaintiff,  who  was  also  a 
supervisor  on  the  defendant's  road,  testified,  on  cross-exami- 
nation, "that  the  business  of  a  supervisor  on  the  road  was  to 
keep  the  road-bed,  track,  bridges  and  trestles  in  repair,  and 
to  contract  for  cross-ties,  lumber,  and  other  materials  used 
in  repairing  the  same ;  and  that  it  was  not  within  the  scope 
of  his  employment  or  duties  to  employ  a  physician  to  attend 
to  employes  who  were  injured  by  the  cars."  He  testified 
also,  "  on  re-direct  examination,  that  if  the  superintendent 
had  authorized  O'Brien  to  employ  plaintiff,  then  he  would 
have  authority  so  to  do,  and  that  he  did  not  know  whether 
O'Brien  had  such  authority  from  the  superintendent  or  not." 
It  was  admitted,  that  Col.  Jordan,  if  present,  "  would  swear, 
that  when  Dr.  Jay  presented  his  bill  for  services  to  said 
Richardson,  he  did  not  tell  Dr.  Jay  that,  if  O'Brien  had  em- 
ployed him,  the  company  would  pay  his  bill ;  nor  did  he  say 
that  the  company  would  pay  it  if  O'Brien  had  promised  to 
pay  it ;  but  he  told  Dr.  Jay  that,  if  O'Brien  had  obligated  the 
company  to  pay  the  bill,  then  the  company  would  pay  it." 

"  This  being  the  substance  of  all  the  evidence,"  the  court 
charged  the  jury, 'among  other  things,  as  follows  :  "  1.  When 
a  party,  assuming  to  act  for  another,  does  an  act  which  he  is 
not  authorized  to  do  ;  when  the  fact  is  brought  directly  to 
the  knowledge  of  the  principal,  by  the  party  interested  in  it, 
who  deman^ls  that  the  promises  shall  be  carried  out,  the 
principal  is  called  upon  to  disavow  the  agent's  authority  to 
make  the  promises,  or  the  presumption  of  a  ratification  of  the 
promise  by  the  principal  may  arise  therefrom."  To  this 
charge  the  defendant  excepted,  and  also  to  other  charges 
which  it  is  not  necessary  to  notice. 
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The  ruling  of  the  court  on  the  evidence,  and  the  several 
charges  given,  are  now  assigned  as  error. 

D.  BuELL,  for  appellant,  cited  Wharton  on  Agency,  §  65  ; 
1  Amer.  Lead.  Cases,  5th  ed.,  719-20  ;  PowelVs  Adm'r  v. 
Henry,  27  Ala.  612 ;  White  v.  Langdon,  30  Vermont ;  1  Brick- 
ell's  Digest,  337,  §  22,  and  cases  cited. 

J.  D.  BuKNETT,  contra,  cited  1st  Greenl.  Ev.  §  283,  as  to  the 
admissibility  of  Tyler's  letter  ;  and  on  the  question  of  ratifi- 
cation, these  authorities :  Bredin  v.  Dubari^y,  14  S.  &  R.  30  ; 
Hastings  v.  Bangor  House  Proprietors,  18  Maine,  436 ;  1 
Chitty  on  Contracts,  212,  cases  cited  in  note  1 ;  Story  on 
Agency,  §§  253-56 ;  Blevins  v.  Pope,  7  Ala.  371 ;  Wood  v. 
McCain,  lb.  800 ;  Reynolds  v.  Dotliard,  11  Ala.  531 ;  Cleland  v. 
Walker,  lb.  1058. 

SOMERVILLE,  J.— The  letter  of  Daniel  Tyler,  president 
of  the  defendant  railway  company,  was  improperly  admitted 
as  evidence  in  the  trial  before  the  nisi  prius  court.  It  bears  no 
date.  It  does  not  appear  when  it  was  written,  nor  when  re- 
ceived. No  evidence  was  offered  to  prove  the  contents  of 
the  letter  of  Burnett,  to  which  it  was  a  reply  ;  nor  was  it 
proposed  to  make  it  relevant  by  any  such  extraneous  ev- 
idence. Without  the  light  of  other  facts,  we  .are  left  in  the 
dark  as  to  whether  or  not  it  related  to  the  subject-matter  of 
this  particular  suit.  Prima  facie,  therefore,  the  letter  was 
irrelevant,  and  the  objection  to  its  admission  should  have 
been  sustained. 

The  first  charge  given  by  the  presiding  judge  to  the  jury 
does  not  embody  an  accurate  exposition  of  the  law  of  agency 
and  ratification.  The  correct  rule  seems  to  be,  that,  where  the 
principal  has  a  full  knowledge  of  the  acts  of  his  agent,  from 
which  he  receives  a  direct  benefit,  he  must  dissent,  and  give 
notice  of  his  non-concurrence,  within  a  reasonable  time,  or 
his  assent  and  ratification  will  be  presumed. — Brigham  v. 
Peters,  1  Gray  (Mass.),  147. 

The  first  head-note  in  the  case  of  PoioelVs  Adm'r  v.^enry, 
27  Ala.  612,  which  holds,  that,  "  if  an  agent  exceeds  his 
authority,  although  the  principal  may  ratify  the  act;  yet,  to 
avoid  it,  he  is  not  obliged  to  give  notice  that  he  repudiates  it,"  is 
too  comprehensive  in  its  statement  of  the  law.  It  is  true  that 
mere  knowledge,  on  the  part  of  the  principal,  of  an  agent's 
unauthorized  action,  will  not  make  silence,  or  non-interfer- 
ence, in  all  cases  amount  to  ratification.  But  it  would,  in 
those  cases  where  the  party  dealing  with  the  agent  is  misled 
or  prejudiced  {Smith  v.  Sheeley,  12  Wall.  358) ;  or  where 
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the  usage  of  trade  requires,  or  fair  dealing  demands,  a 
prompt  reply  from  the  principal. — Wharton  in  Agency,  §  80. 
In  all  such  cases,  the  principal,  if  dissatisfied  with  the  act 
of  the  agent,  and  fully  informed  of  what  has  been  done, 
must  express  his  dissatisfaction  within  a  reasonable  time. 
2  Greenl.  Ev.  §  66. 

The  railway  company  received  no  direct  benefit  from  the 
medical  services  rendered  by  Dr.  Jay  to  one  of  its  employes. 
The  charge  in  question  does  not  conform  to  the  above  prin- 
ciples, and  the  exception  to  it  must  be  sustained. 

It  is  unnecessary  to  consider  the  other  points  raised  by 
the  record. 

Reversed  and  remanded. 


Berry  v.  The  State. 

Indictment  for  Murder. 

1.  Indictment  found  by  grand  jury  illegally  formed  ;  verdict  of  acquittal  or  con- 
viction  under,  and  reversal  of  judgment  on  error;  plea  in  bar  of  second  prosecution. 
On  indictment  for  murder  agajnst  two,  a  verdict  of  acquittal  on  the  evidence 
being  rendered  as  to  one,  and  the  other  found  guilty  of  murder  in  the  second 
degree,  which  judgment  was  reversed  on  error,  at  the  instance  of  the  latter, 
because  the  record  showed  a  fatal  defect  in  the  formation  of  the  grand  jury 
by  which  the  indictment  was  found,  though  no  objection  was  raised  to  it  in 
the  court  below  on  that  account ;  the  verdict  and  judgment  operate  as  a  bar  to 
another  prosecution  of  the  defendant  who  was  acquitted,  and  are  available  to 
him  under  the  plea  of  former  acquittal  ;  and  as  to  the  other  defendant,  when 
again  indicted,  operate  as  a  bar  to  a  prosecution  for  murder  in  |the  first 
degree. 

From  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  defendants  in  this  case,  Isaac  L.  Berry  and  Charles 
Holman,  were  indicted  jointly  with  one  James  Holman  at 
the  September  term  of  said  court,  1879,  for  the  murder  of 
Jabez  P.  Rawls  ;  and  were  tried  at  the  same  term,  issue  being 
joined  on  the  plea  of  not  guilty,  interposed  by  each  defend- 
ant. The  jury  returned  a  verdict  of  not  guilty  as  to  the 
two  Holmans,  but  found  Berry  guilty  of  murder  in  the  second 
degree,  and  affixed  his  punishment  at  imprisonment  in  the 
penitentiary  for  fifty  years  ;  and  judgment  was  rendered  ac- 
cording to  the  verdict.  Berry  sued  out  a  writ  of  error  on 
this  judgment,  and  brought  the  case  to  this  court  for  revision 
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during  its  December  term,  1879 ;  when  this  court  reversed 
the  judgment,  on  account  of  a  fatal  defect  in  the  organiza- 
tion of  the  grand  jury  by  which  the  indictment  was  found, 
and  remanded  the  cause,  ordering  the  defendant  to  be  kept 
in  custody  until  discharged  by  due  course  of  law. — See  the 
report  of  the  case,  63  Ala.  126.  At  the  ensuing  March  term, 
of  said  Circuit  Court,  1880,  another  indictment  was  found 
against  all  three  of  the  defendants  ;  and  being  arraigned,  the 
Holmans  pleaded  their  former  acquittal,  and  Berry  inter- 
posed a  special  plea  of  former  conviction  of  murder  in  the 
second  degree,  which  he  insisted  was,  in  legal  effect,  an  ac- 
quittal of  any  higher  offense.  To  these  pleas  the  State  filed 
a  special  replication,  averring  that  the  former  indictment  was 
void,  because  found  by  a  grand  jury  organized  without  legal 
authority,  and  that  the  judgment  rendered  on  it  was  void, 
and  was  reversed  and  annulled  by  the  Supreme  Court  on 
account  of  the  invalidity  of  the  indictment.  The  defendants 
demurred  to  the  replications,  but  the  court  overruled  their 
demurrers,  and  held  the  replications  good ;  and  issue  being 
then  joined  on  the  plea  of  not  guilty,  the  jury  returned  a  ver- 
dict of  acquittal  as  to  James  Holman,  but  found  Charles 
Holman  guilty  of  manslaughter  in  the  first  degree,  and  sen- 
tenced him  to  imprisonment  in  the  penitentiary  for  one  year  ; 
while  Berry  was  found  guilty  of  murder  in  the  first  degree, 
and  sentenced  to  the  penitentiary  for  life.  The  judgment  on 
the  demurrer  to  the  replications,  with  other  rulings  to  which 
exceptions  were  reserved  during  the  trial,  but  which  require 
no  special  notice,  fs  now  urged  as  error. 

Thos.  H.  Watts,  for  the  appellants. — The  verdict  of  ac- 
quittal on  the  former  trial,  in  the  case  of  Holman,  was  never 
appealed  from,  and  was  never  before  this  court  for  review  ; 
and  it  was,  therefore,  a  complete  bar  to  another  prosecution, 
unless  the  entire  proceedings  were  void — not  merely  void- 
able, but  absolutely  null  and  void.  As  to  Berry,  the  verdict 
was,  in  legal  effect,  an  acquittal  of  the  charge  of  murder  in 
the  first  degree,  as  if  expressed  in  words  in  the  body  of  the 
verdict  and  judgment. — Bell  &  Murray  v.  The  State,  48  Ata. 
684,  and  authorities  there  cited  ;  Letvis  v.  The  State,  51  Ala. 
1 ;  Hurt  V.  The  State,  25  Miss.  378.  This  verdict  and  judg- 
ment of  acquittal  was  never  brought  before  this  court  for 
revision.  Berry  did  not  complain  of  it,  and  the  State  could 
not.  The  writ  of  error  brought  up  only  the  judgment  ren- 
dered on  the  verdict  finding  him  guilty  of  murder  in  the 
second  degree,  and  that  judgment  only  was  reversed  by  this 
court.  Unless,  then,  the  proceedings  on  the  former  trial 
were  void — not  merely  voidable,  but   absolutely  void — the 
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plea  was  good,  and  the  demurrer  to  the  replication  ought  to 
have  been  sustained.  That  those  proceedings  were  merely 
voidable,  on  account  of  the  defective  organization  of  the  grand 
jury,  is  shown  by  several  decisions  of  this  court  at  the  late 
term,  subsequent  to  Fmleijs  cafse. — See  Cross  v.  The  State,  63 
Ala.  40 ;  Peck  v.  State,  63  Ala.  201 ;  Weston  v.  The  State,  63 
Ala.  155 ;  also,  Hurt  v.  The  State,  25  Miss.  378.  In  the  case 
of  Cross  V.  Tlie  State,  siifra,  the  general  language  used  in 
Finley's  case  is  explained  and  qualified  ;  and  it  is  added, 
"  Such  a  defect  as  that  commented  on  in  Finley's  case,  when 
presented  collaterally,  will  not  avail."  In  this  case,  when 
before  the  court  on  writ  of  error  sued  out  by  Berry,  the 
judgment  was  reversed  on  account  of  a  similar  defect — a 
defect,  that  is,  in  the  organization  of  the  grand  jury  ;  and  the 
replication  attempts  to  set  up  that  defect  in  this  collateral 
proceeding.  If  the  judgment  was  void,  this  court  would  have 
discharged  the  defendant,  instead  of  ordering  him  to  be  held 
in  custody.  Suppose  Berry,  after  conviction  and  sentence  oja. 
the  former  trial,  had  sued  out  a  writ  of  habeas  corpus ;  would 
any  court  or  judge  have  discharged  him  ?  and  would  he  not 
have  been  entitled  to  his  discharge,  if  the  judgment  was  void? 
Could  the  Circuit  Court  of  Elmore  have  set  aside  the  judg- 
ment at  a  subsequent  term?  These  are  decisive  tests,  by 
which  to  determine  whether  a  judgment  is  void  or  voidable. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — When 
a  defendant  is  acquitted,  upon  an  indictment  which  is  so  far 
erroneous,  either  lor  want  of  substance  in  setting  out  the 
crime,  or  for  want  of  authority  in  the  court,  that  no  good 
judgment  could  have  been  rendered  upon  it  against  him,  then 
such  acquittal  is  no  bar  to  a  second  indictment,  "  The  law 
will  presume,  prima  facie,  that  the  judge  would  not  have 
given  a  judgment,  which  would  have  been  liable  to  be  re- 
versed." The  test  is,  not  whether  the  proceedings  are  void- 
able or  void,  but  whether  the  record  shows  that  the  indict- 
ment was  so  defective  that  any  judgment  thereon  would  be 
arrested  on  motion,  or  reversed  on  error. — 2  Russell  on 
Crimes,  §  60  ;  2  Hawk.  P.  C.  ch.  35,  §  8  ;  1  Wharton's  Amer. 
Crim.  Law,  §  573  ;  1  Bishop's  Crim.  Law,  ed.  1866,  §  862  ; 
Mount  V.  Commonioealth,  2  Duval,  Ky.  93 ;  Williams  v.  The 
State,  5  Md.  82  ;  Black  v.  The  State,  36  Geo.  447  ;  Vatix  v. 
JRegina,  2  Coke,  pt.  IV.,  p.  44 ;  Hay  v.  The  State,  1  Bice,  1  ; 
People  V.  Barrett,  1  Johns.  66,  opinionsof  Kent,  Spencer,  and 
Thompson  ;  3  Bennett  &  Heard's  L.  Cr.  Cases,  554.  The  min- 
ute-entries showing  the  organization  of  the  grand  jury  are  a 
part  of  the  caption  of  every  indictment ;  and  when  they 
show  a  fatal  defect,  it  is  a  defect  in  the  indictment  itself.   In 
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such  case,  the  indictment  itself  is  fatally  defective  :  it  is  not 
due  process  of  law,  and  no  valid  judgment  could  have  been 
rendered  upon  it. — Firdey  v.  The  State,  61  Ala.  201 ;  2  Russell 
on  Crimes,  §  60.  But  the  former  indictment  was  quashed, 
and  the  judgment  rendered  on  it  was  reversed,  at  the  in- 
stance of  the  defendant  himself ;  and  he  can  not  be  allowed 
to  set  it  up  as  a  valid  judgment  for  any  purpose.  The  posi- 
tions are  inconsistent  and  repugnant. 

BRICKELL,  C.  J.— The  plea  of  the  appellant  Holman 
avers  a  former  acquittal  upon  the  verdict  of  a  jury,  followed 
by  a  judgment  discharging  and  liberating  him,  rendered,  not 
because  of  any  insufficiency  of  the  indictment,  nor  of  any 
irregularity  in  the  proceedings,  nor  because  there  was  any 
want  of  correspondence  between  the  allegations  of  the  indict- 
ment and  the  evidence,  but  solely  because  the  evidence  re- 
quired that  the  jury  should  pronounce  him  not  guilty  of  the 
entire  offense  charged.  The  plea  of  the  appellant  Berry 
shows  that,  after  a  trial  upon  the  facts,  before  a  jury  duly 
constituted,  he  was  found  guilty  of  murder  in  the  second  de- 
gree, and  the  punishment  fixed  by  the  jury  ;  a  punishment 
which  could  not  have  been  imposed  for  any  other  offense 
comprehended  in  the  indictment,  than  murder  in  the  second 
degree.  The  replications  to  these  pleas  aver,  in  substance, 
that  the  former  indictment,  upon  which  these  proceedings 
were  had,  was  void,  because  found  by  a  grand  jury  formed  in 
a  manner  not  authorized  by  law,  and,  in  addition,  that  Berry 
prosecuted  a  writ  of  error  to  this  court,  and  obtained  a  re- 
versal of  the  judgment  of  conviction  against  him,  because  of 
that  irregularity.  The  sufficiency  of  the  replications  is  the 
matter  of  importance  to  be  decided  ;  Holman  relying  on  the 
former  verdict  and  judgment  of  acquittal,  as  a  complete  bar 
to  the  present  prosecution  ;  and  Berry  relying  on  it,  so  far  as 
he  is  affected,  as  a  bar  to  a  prosecution  for  any  higher  offense 
than  murder  in  the  second  degree. 

The  former  indictment,  like  the  present,  upon  its  face  wa^ 
unobjectionable,  charging  in  a  single  count,  in  the  form  pre- 
scribed by  the  statute,  murder  in  the  first  degree,  which  in- 
cludes all  inferior  degrees  of  criminal  homicide,  and  would 
support  a  finding  by  the  petit  jury,  of  the  higher  or  lesser 
offenses.  It  is  settled  in  this  State,  that  a  verdict,  whatever 
may  be  its  form,  rendered  upon  a  trial  on  the  facts,  by  a 
jury,  on  such  an  indictment,  which  convicts  but  partially,  is 
an  acquittal  of  all  of  which  the  defendant  is  not  convicted. 
In  Nancy  v.  The  State,  6  Ala.  485,  it  was  said :  "  The  omis- 
sion to  find  the  entire  charge  will  not  vitiate  the  verdict,  if 
it  is  sufficiently  certain  in  ascertaining  the  guilt  of  the  pris' 
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oner,  as  to  any  one  offense  which  is  included  within  the 
charge  laid  in  the  indictment ;  as  to  all  which  is  not  found, 
the  conclusion  must  be,  that  the  jury  intended  to  acquit." 
See,  also,  Nabors  v.  State,  6  Ala.  200 ;  -Burns  v.  State,  8  Ala. 
313  ;  Martin  v.  State,  28  Ala.  72  ;  BeU  v.  State,  48  Ala    684. 
When  the  jury  on  the  former  trial,  after  hearing  and  delib- 
erating upon  the  evidence,  rendered  a  verdict  against  Berry, 
of  guilty  of  murder  in  the  second  degree,  affixing  a  punish- 
ment which  they  could  not  have  imposed  for  murder  in  the 
first  degree,  they  declared,  with  as  much  Certainty  as  if  it 
had  been  expressed  in  words,  that  they  acquitted  him  of  that 
degree  of  felonious  homicide.     The  inference  is  irresistible, 
the  implication  is  necessary  to  support  the  verdict,  as  an 
answer  to  the  entire  charge  laid  in  the  indictment.     It  is  also 
equally  well  settled  in  this  State,  that  if,  in  such  case,  the 
accused  should  on  error  procure  a  reversal  of  the  judgment 
of  conviction  against  him,  that  he  can  be  put  upon  a  second 
trial  only  for  the  offense  of  which  he  was  convicted,  and  not 
for  that  of  which  he  was  acquitted ;  for  the  plain  reason, 
that  it  is  not  in  the  power  of  any  court  to  set  aside  or  reverse 
the  verdict  of  acquittal,  and  that  it  is  the  verdict  and  judg- 
ment of   conviction  only  which  is  reversed  and   annulled. 
Bell  V.  State,  supra.     We  do  not,  therefore,  propose,  in  the 
further  consideration  of  the  case,  to  distinguish  between  the 
pleas  of  the  appellants  :  each  presents  a  former  acquittal,  to 
the  extent  claimed,  if  the  former  trial  was  had  before  a  court 
of  competent  jurisdiction,  upon  proceedings  not  in  them- 
selves void. 

It  is  a  fundamental  principle,  as  we  believe  of  equal  force 
in  all  cases,  civil  or  criminal,  that  a  judgment  rendered  upon 
a  particular  controversy,  by  a  court  having  jurisdiction  of 
the  subject-malter  and  of  the  parties,  is,  while  it  remains 
unreversed  by  a  superior  tribunal  of  competent  jurisdiction, 
final  and  conclusive  as  between  the  parties  and  privies ;  and 
that  they  are  precluded,  upon  high  grounds  of  public  policy, 
from  reopening  or  reviving  the  controversy.  The  record 
may  abound  with  error  or  irregularity  ;  these  do  not  affect 
its  dignity,  operation,  or  effect.  It  stands  the  conclusive 
and  unimpeachable  evidence  of  its  own  legality  and  regular- 
ity, until,  before  a  proper  tribunal,  it  is  assailed  on  error. 
The  parties,  and  all  officers  of  the  law,  are  protected  and 
justified  in  executing  it;  and  whatever  would  be  the  inci- 
dents and  consequences  of  a  judgment  free  from  error,  flows 
from  it. 

The  Circuit  Court  is  a  court  of  record,  of  general  jurisdic- 
tion, civil  and  criminal.  It  has  full  jurisdiction  of  all  accu- 
sations of  crime,  whether  of  felony  or  misdemeanor,  pre- 
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sented  by  the  finding  of  a  grand  jury,  a  constituent  element 
of  the  court.  Whenever  the  accusation  is  presented  in  the 
form  of  an  indictment,  the  jurisdiction  is  called  into  exercise. 
The  power  and  duty  of  the  court  is  to  hear  and  determine. 
Hearing  and  determination  involves,  of  necessity,  full  inquiry 
into,  and  the  judgment  of  the  court  upon,  the  sufficiency  in 
every  respect  of  the  indictment  itself — whether  it  is  the 
finding  of  a  grand  jury  formed  according  to  law,  and  whether 
on  its  face  it  charges  an  offense  punishable  by  law.  Whether 
the  judgment  is  for  or  against  the  accused — whether  it  is  of 
acquittal,  or  of  conviction — it  is  the  judgment  of  a  court  of 
competent  jurisdiction,  and  can  not  be  collaterally  assailed 
for  error. — Ex  parte  Watkins,  3  Pet.  193  ;  Freeman  on  Judg- 
ments, §  318  ;  3  Greenl.  Ev.  §  35.  If,  however,  the  judgment 
was  rendered  without  jurisdiction,  or  if  it  was  rendered  other- 
wise than  upon  proceedings  which  would  call  the  jurisdic- 
tion into  exercise,  it  would  be  void. 

It  is  an  error,  however,  to  suppose  that  the  former  indict- 
ment, or  the  proceedings  had  under  it,  are  void,  and  the  pro- 
ceedings now  to  be  regarded  as  if  had  without  an  indictment. 
Cross  V.  State,  63  Ala.  40  ;  Berry  v.  State,  lb.  126  ;  Weston  v. 
State,  lb.  155.  True,  on  the  writ  of  error  sued  out  by  Berry, 
the  judgment  of  conviction  against  him  was  reversed,  and 
the  indictment  pronounced  vicious,  because  of  the  irregular 
formation  of  the  grand  jury.  This  shows  only  error,  irregu- 
larity, not  absolute  invalidity  in  the  proceedings  ;  and  it  is  not 
necessary  to  distinguish  between  the  two — the  line  of  distinc- 
tion has  been  often  drawn,  and  is  palpable.  It  would  scarcely 
be  insisted,  that  if  Berry,  instead  of*  prosecuting  a  writ  of 
error  for  the  reversal  of  the  judgment,  had  sued  out  a  writ 
oi  habeas  corpus,  to  be  relieved  from  imprisonment  under  it, 
any  judge  would  have  been  bold  enough  to  discharge  him 
because  of  the  irregularity,  or  would  have  inquired  into  it ; 
and  yet  that  would  have  been  a  duty,  if  the  indictment  was 
void — if  there  was  illegality,  as  distinguished  from  irregular- 
ity ;  or,  if  the  conviction  was  of  an  infamous  crime,  render- 
ing him  incompetent  as  a  witness,  that  a  court  before  whom 
the  record  was  produced,  could  have  repudiated  it.  Or,  sup- 
pose Holman  suing  for  a  malicious  prosecution ;  can  it  be 
doubted  that  the  judgment  would  be  evidence  of  an  acquittal, 
and  of  the  termination  of  the  prosecution.  All  that  can  be 
asserted  of  the  irregularity  is,  that  it  was  an  error,  which, 
on  motion  to  the  Circuit  Court,  would  have  caused  tlie  arrest 
of  the  judgment  of  conviction,  or,  on  error  to  this  court,  a 
reversal,  leaving  the  judgment  of  full  force  until  avoided  in 
an  appropriate  mode. 

But  it  is  insisted  for  the  State,  that,  as  the  acquittal  was 
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had  on  an  icdictment  found  by  a  grand  jury  not  regularly 
formed ;  as  the  indictment  was,  in  consequence,  so  inade- 
quate that  any  judgment  of  conviction  rendered  upon  it 
could  have  been  reversed,  the  judgments  of  acquittal  form 
no  bar  to  this  prosecution.  We  do  not  doubt,  that  if  an 
acquittal  is  obtained,  because  of  the  insufficiency  of  an  in- 
dictment,— and  it  may  be  insufficient,  because  found  by  a 
grand  jury  irregularly  impanneled, — that  the  judgment  will 
not  bar  a  subsequent  prosecution.  Nor  would  a  judgment 
of  conviction,  arrested  or  reversed  for  any  inadequacy  of  the 
indictment,  form  a  bar  to  a  second  prosecution.  Such,  in 
effect,  is  the  statute. — Code  of  1876,  §  4819.  In  such  cases, 
the  accused  is  not  regarded  as  having  been  in  jeopardy,  and 
the  constitutional  guaranty,  against  the  oppression  and  vexa- 
tion of  repeated  prosecutions  for  the  same  offense,  is  not 
invaded.  There  is  a  mere  abortive  attempt  to  prosecute, 
coming  to  naught  from  its  own  imperfections.  We  are  con- 
sidering a  different  case— a  judgment  of  acquittal,  rendered 
upon  a  full  hearing  of  evidence  before  a  jury,  in  the  record 
of  which  errors  intervened,  which  did  not  enter  into,  or  affect 
that  judgment ;  errors  which,  not  affecting  it,  were  thereafter 
incapable  of  correction,  and  into  which  no  inquiry  could  be 
made.  For  the  8tate  could  not,  because  of  them,  move  in 
arrest  of  judgment,  or  prosecute  a  writ  of  error.  Of  them, 
the  parties  acquitted  could  not  be  heard  to  complain,  for 
they  wrought  to  them  no  injury ;  and  the  rule  is  as  inflexible 
in  criminal,  as  in  civil  cases,,  that  parties  can  complain  only^ 
of  errors  injurious  to  them. —  Ooton  v.  State,  5  Ala.  463  ;  Jones 
V.  State,  13  Ala.  153.  Nor  are  we  considering  a  case  in  which 
there  was  an  acquittal  because  of  variances  between  the  in- 
dictment and  the  evidence,  rendering  a  conviction  impossible ; 
a  case  for  which  the  statute  provides. — Code  of  1876,  §  4816. 
The  real  and  only  inquiry  is,  whether  the  judgment  of  acquit- 
tal is  void,  because,  if  an  adverse  judgment  had  been  ren- 
dered, that  judgment  could  have  been  arrested  or  reversed 
by  the  appellants,  for  a  latent  irregularity  in  the  proceedings, 
available  only  to  them,  which  did  not  enter  into,  or  produce 
the  judgment,  and  which  neither  they  nor  the  State  could 
invoke,  to  avoid  it,  in  any  direct  proceeding.  Does  it  not 
result,  that  the  State,  by  mere  indirection,  mere  evasion, 
which  would  not  be  tolerated  in  a  party  to  a  civil  proceed- 
ing, escapes  from  the  obligation  of  a  judgment,  which  directly 
it  can  not  assail,  if  the  inquiry  should  be  answered  affirm- 
atively ? 

The  caption  of  an  indictment,  under  the  statute,  contains 
the  name  of  the  State,  county,  court  and  term,  in  which  it  is 
preferred.— Code  of  1876,  §4784.     It  is  only  thus  far  the 
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court  of  orijrinal  jurisdiction  looks,  to  determine  whether  it 
is  regularly  preferred.  Yet,  under  the  general  law,  the  organ- 
ization of  the  grand  jury  is  regarded  as  part  of  the  caption 
of  every  indictment.— 1  Brick.  Digest,  497,  §§  095-98.  The 
organization  is,  however,  never  called  to  the  attention  of  the 
court,  and  judgment  upon  it  is  not  pronounced,  unless  objec- 
tion to  it  is  made  in  some  appropriate  form.  When,  on  error, 
the  case  reaches  this  court,  the  whole  record  is  opened,  and 
this  court  is  bound,  if  errors  are  detected,  to  pronounce  the 
judgment  the  primary  court  should  have  pronounced,  if  such 
errors  had  been  called  to  its  attention,  and  its  judgment 
invoked.  On  the  writ  of  error  prosecuted  by  Berry,  the 
record  was  opened  for  the  examination  of  this  court,  and  the 
irregular  formation  of  the  grand  jury  was  discovered ;  the 
duty  imposed  by  the  statute  was  the  reversal  of  the  judgment 
of  conviction  against  him.  Thus  far  were  the  appointed 
bounds  of  the  jurisdiction  of  this  court.  The  judgment  of 
acquittal  of  Holman  was  not,  and  could  not  be  inquired  into; 
for  he  was  not  a  party  to  the  writ  of  error,  and  from  that 
judgment  a  writ  of  error  would  not  lie.  Nor  would  it  lie 
from  the  judgment  acquitting  Berry  of  murder  in  the  first 
degree.  There  is  no  room  for  a  presumption  that  the  judg- 
ments of  acquittal  were  given,  not  upon  the  verdict,  but 
because  of  the  inadequacy  of  the  indictment,  growing  out  of 
the  irregular  formation  of  the  grand  jury.  For  that  irregu- 
larity was  never  brought  to  the  attention  of  the  Circuit  Court, 
^and  upon  it  that  court  never  pronounced  sentence.  If  it  had, 
it  could  have  been  only  in  reference  to  the  judgment  of  con- 
viction against  Berry,  and  not  in  reference  to  so  much  of  the 
verdict  as  acquitted  him  of  murder  in  the  first  degree,  nor  in 
reference  to  the  verdict  of  acquittal  of  Holman.  These  ver- 
dicts were  beyond  the  reach  of  vacation  by  any  tribunal,  and 
of  them  the  State  was  without  any  just  cause  of  complaint. 
ISow,  if  these  judgments,  rendered  by  a  court  of  competent 
jurisdiction,  and  rendered  upon  verdicts  founded  on  the  evi- 
dence— ^judgments  irreversible  by  a  superior  tribunal — are  of 
no  force  and  effect,  can  be  wholly  disregarded  at  the  mere 
election  of  the  State,  aad  the  appellants  subjected  to  the 
vexation  of  another  prosecution  for  the  offense  of  which  they 
have  been  acquitted,  because  of  a  latent  irregularity  in  the 
formation  of  the  grand  jury,  or  because  on  demurrer,  or 
motion  in  arrest  of  judgment  of  conviction,  the  indictment 
would  have  been  pronoancad  insufficient, — ^judgments  are  of 
less  valae  and  dignity  in  criminal  cases,  involving  life,  limb 
and  liberty,  than  in  civil  cases,  involving  mere  rights  of  prop- 
erty. For  it  is  certain. that  no  judgment,  rendered  in  a  civil 
cause,  can  be  collaterally  assailed,  because  founded  on  mere- 
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ly  irregular  proceedings,  or  pleadings  open  to  demurrer  for 
insufficiency. — KeM  v.  King,  29  Ala.  542 ;  Wright  v.  Ware, 
50  Ala.  649.  The  judgment,  of  itself,  determines  finally  and 
conclusively  all  such  questions,  and  is  the  unimpeachable 
evidence  of  its  own  legality  and  regularity. 

The  principle  invoked  by  the  State  is  laid  down,  in  terms 
more  or  less  general,  by  the  elementary  writers.  We  quote 
it  as  stated  by  Russell :  "  Whenever  the  indictment,  whereon 
a  man  is  acquitted,  is  so  far  erroneous  (either  for  want  of 
substance  in  setting  out  the  crime,  or  the  authority  in  the 
court  before  which  it  was  taken,  as  where  a  session  was  held 
on  a  day  to  which  they  had  not  been  adjourned),  that  no 
good  judgment  could  have  been  given  upon  it  against  the 
prisoner,  the  acquittal  is  no  bar  to  a  subsequent  indictment ; 
because,  in  judgment  of  law,  the  prisoner  was  never  in  dan- 
ger of  his  life  upon  it ;  for  the  law  will  presume,  prima  facie, 
that  the  judge  would  not  have  given  a  judgment,  which  would 
have  been  liable  to  be  reversed." — 2  Russell  Cr.  (9th  ed.)  59. 
It  is  stated  by  Bishop  in  these  words :  "  When  the  indict- 
ment is  in  form  so  defective  that  the  defendant,  if  found 
guilty,  will  be  entitled  to  have  any  judgment  entered  thereon 
against  him  reversed  for  error,  he  is  not  in  jeopardy  ;  and, 
should  he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new 
and  valid  indictment.  And  it  is  the  same,  where  the  indict- 
ment, though  in  form  correct,  is  void,  because  of  the  illegal 
organization  of  the  grand  jury.  But,  if  there  is  a  verdict  of 
guilty  on  such  an  indictment,  and  the  court  enters  judgment 
upon  it,  the  defendant  will  be  protected,  while  the  judgment 
remains  unreversed ;  not  because  he  has  been  in  jeopardy, 
but  because  an  erroneous  final  judgment,  rendered  by  a  com- 
petent tribunal  having  jurisdiction  over  the  subject-matter, 
is  voidable  onl}'',  and,  while  it  stands,  is  of  the  same  effect  as 
a  valid  one."— 1  Bish.  Or.  Law,  (6th  ed.)  §  1021.  It  is  fur- 
ther stated  by  Russell,  that  "if  one,  upon  an  insufficient 
indictment  for  felony,  has  judgment,  this  judgment  is  a  bar 
to  a  new  indictment,  unless  it  be  reversed  on  error."  The 
precise  extent  and  operation  of  this  principle,  we  have  en- 
deavored to  ascertain  by  looking  to  its  application  in  a  large 
number  of  cases,  Eoglish  and  American  ;  and,  disregarding 
the  dicta  with  which  they  may  abound,  we  are  of  opinion,  no 
one  of  them  woul^  authorize  us  in  declaring  the  appellants 
are  subject  to  a  second  prosecution,  save  so  far  as  the  plea 
of  the  appellant  Berry  admits  that  he  is  liable  to  answer. 
In  no  one  of  them,  was  there  an  irreversible  judgment  of 
acquittal  rendered,  upon  a  verdict  of  the  jury  founded  on  a 
hearing  of  the  evidence,  and  upon  the  evidence  alone  :  there 
being  no  inquiry  into  the  mere  regularity  of  the  proceedings, 
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and  no  question  that  the  indictment,  in  form  and  substance, 
sets  out  a  crime  punishable  by  law,  and  on  demurrer,  or 
motion  to  quash,  would  be  pronounced  sufficient.  If  the 
indictment  was  void,  because  of  the  irregular  formation  of  the 
grand  jury, — if  it  had  been  the  finding  of  an  illegal  assem- 
blage, without  the  semblance  of  authority — the  court  would 
have  been  without  jurisdiction,  and  the  judgments  would  be 
void,  furnishing  no  protection,  and  not  a  bar  to  a  regular 
prosecution.  But  there  being  no  more  than  mere  irregular- 
ity, of  which  the  appellants  could  or  not  have  availed  them- 
selves, even-handed  justice  requires  that  this  irregularity 
should  not  now  vitiate  the  judgments  as  a  full  protection  to 
them. — Recjina  v.  Haughton,  1  Ell.  &  Black.  (72  Eng.  Com. 
Law),  515.  Such  was  the  conclusion  in  Mississippi,  in  Hurt 
V.  State,  25  Miss.  378,  involving  a  question  almost  identical, 
certainly  not  distinguishable  from  that  now  presented.  The 
statutes  provide  liberally  for  the  amendment  of  indictments, 
so  that  variances  between  proof  and  pleading  may  be  cor- 
rected ;  and  if  the  defendant  will  not  consent  to  the  amend- 
ment, for  a  dismissal,  and  the  preferring  a  new  indictment, 
so  that  because  of  such  variances  a  judgment  of  acquittal 
can  not  be  obtained.  They  provide  for  the  preferring  a  new 
indictment,  if  one  is  lost ;  the  operation  of  the  statute  of  lim- 
itations being  suspended,  from  the  time  the  first  indictment 
was  found.  And  they  provide  further,  that  when  the  judg- 
ment is  arrested,  or  the  indictment  quashed,  on  account  of 
any  defect  therein,  or  because  not  found  by  a  grand  jury  reg- 
ularly organized,  or  because  it  charged  no  oifense,  or  for  any 
other  cause,  that  a  new  indictment  must  be  ordered ;  and 
here  again  the  operation  of  the  statute  of  limitations  is  sus- 
pended.— Code  of  1876,  §§  4816-20.  These  provisions  do 
not  contemplate  a  second  prosecution,  in  any  other  cases 
than  such  as  are  specified.  And  we  are  of  the  opinion,  that 
a  second  prosecution  can  not  be  sustained,  after  a  judgment 
of  acquittal  rendered  on  the  verdict  of  a  jury  founded  on  the 
evidence,  by  a  court  of  competent  jurisdiction,  having  before 
it  an  indictment,  which,  fairly  construed  (though  it  may  be 
subject  to  demurrer),  discloses  an  offense  of  which  the  court 
has  cognizance,  although  there  may  be  an  erroneous  forma- 
tion of  the  grand  jury.  Such  a  judgment  must  stand  upon, 
at  least,  as  high  ground,  as  would  the  erroneous  final  judg- 
men  of  a  court  of  competent  jurisdiction  in  a  civil  cause. 

The  Circuit  Court  erred  in  overruling  the  demurrers  to 
the  replications  to  the  plea  of  the  appellants.  For  the  error, 
the  judgment  of  conviction  of  the  appellant  Holman  must  be 
reversed,  and  a  judgment  here  rendered  discharging  him. 
The  judgment  convicting  the  appellant  Berry  of  murder  in 
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the  first  degree  raust  be  reversed,  and  the  cause  as  to  him 
remanded,  with  directions  to  the  Circuit  Court  to  sustain  the 
demurrer  to  the  replication  to  his  plea.  In  the  meantime, 
Berrj  will  remain  in  custody,  until  discharged  by  due  course 
of  law. 


Ala.  Gold  Life  Insurance  Company  v, 
McCreary. 

Motion  for  Instructions  to  Sheriff,  as  to  Application  of  Moneys 
collected  under  Execidions. 

1.  Lien  of  exccv.lion  ;  how  lost— When  an  execution  is  placed  in  the  hands 
of  a  sheriff,  with  instructions  not  to  sell,  or  not  to  sell  until  further  orders,  it 
is  not  in  his  hands  for  any  effeotive^iegal  purpose,  and  its  lieu  is  postponed  to 
that  of  any  subsequent  execution  creditor  who  establishes  his  lien  while  the 
older  execution  is  thus  kept  dormant. 

Appeal  from  the  Circuit  Court  of  Conecuh. 
Tried  before  an  attorney  of  the  court  (Code,  §  664),  on 
account  of  the  disqualification  of  the  presiding  judge. 

This  was  a  motion  by  the  appellant,  a  judgment  creditor 
of  Y.  M.  Rabb,  for  instructions  to  the  sheriff  of  said  county, 
Robert  J.  McCreary,  as  to  the  application  of  certain  moneys 
in  his  hands,  arising  from  the  sale  of  lands  belonging  to  said 
Y.  M.  Rabb.  The  appellant's  judgment  against  said  Eabb 
was  rendered  at  the  Spring  term,  1878,  of  said  Circuit  Court ; 
and  an  execution  thereon  was  issued  and  placed  in  the 
sheriff's  hands  on  the  20th  April,  1878 ;  which  execution  was 
levied  by  him  on  the  lands  of  said  defendant,  and  was  in  his 
hands  when  the  lands  were  sold  under  the  levy  on  the  first 
Monday  in  August,  1878.  G.  F.  Mertins  had  obtained  a 
judgment  against  said  Rabb,  in  October,  187H,  and  had  an 
execution  issued  thereon,  within  one  year,  which  was  levied 
on  a  part  of  the  same  lands ;  and  this  execution  was  re- 
turned by  the  sheriff,  "  Controlled  by  the  plaintift',''  without 
a  sale.  Six  other  executions  were  issued  on  this  judgment, 
levied  on  said  lands,  and  returned  in  like  manner  with  the 
first ;  the  last  being  issued  after  the  Fall  term,  1877,  of  said 
court,  made  returnable  in  proper  form,  and  returned  "  Con- 
trolled by  plaintiff."  On  the  29th  April,  1878,  nine  days 
after  the  issue  of  the  appellant's  execution,  another  execution 
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was  issued  on  the  judgment  of  Mertins,  placed  in  the  hands 
of  the  sheriff,  and  by  him  levied  on  said  lands  ;  and  this  ex- 
ecution was  also  in  the  hands  of  the  sheriff  when  he  sold  the 
lands  under  the  levies.  On  these  facts,  the  presiding  judge 
instructed  the  sheriff  to  apply  the  money  to  the  satisfaction 
of  Mertins'  execution  ;  to  which  ruling  and  judgment  the 
appellant  excepted,  and  here  assigns  it  as  error. 

Overall  &  Bestor,  with  G.  R.  Farnham,  for  appellant, 
cited  Campbell  v.  Spence,  4  Ala.  551 ;  Wood  v.  Gary,  5  Ala. 
43  ;  Albertson,  Douglass  &  Co.  v.  Gddsby,  28  Ala.  711 ;  Bliss  v. 
Watkins,  16  Ala.  229;  Burnham  v.  Martin,  64  Ala.  189; 
3  Wash.  C.  C.  60  ;  Freeman  on  Executions,  §  206,  p.  26,  and 
numerous  authorities  therein  referred  to. 

Rabb  &  Rabb,  contra,  cited  Turner  v.  Laivrence,  11  Ala. 
426 ;  Doe  v.  Bates,  6  Ala.  480  ;  Baqby  v.  Reeves,  20  Ala.  427 ; 
De  VendeU  v.  Hamilton,  27  Ala.  177  ;  12  Wheaton,  177  ;  Pat- 
ton  V.  Hayter,  Johnson  &  Co.,  15  Ala.  23,  opinion  of  Dargan,  J. 

STONE,  J. — We  feel  constrained  to  reverse  the  ruling  of 
the  special  judge  in  this  case,  on  the  authority  of  Albertson , 
Douglass  &  Co.  v.  Goldsby,  28  Ala.  711,  and  authorities 
therein  cited.  An  execution  placed  in  the  hands  of  a  sheriff, 
with  instructions  to  levy,  or  with  no  instructions,  is  an 
authority  and  command  to  him  to  proceed  to  make  the 
money,  by  levying  upon  and  selling  defendant's  property,  if 
necessary.  Such  delivery  of  execution  creates  a  lien  in  favor 
of  the  plaintiff,  from  the  date  of  the  delivery.  But  an  ex- 
ecution placed  in  the  hands  of  a  sheriff,  with  instructions, 
then  or  afterwards  given,  not  to  sell  property"  or  not  to  sell 
until  further  orders,  is  not  in  his  hands  for  any  official  pur- 
pose the  law  can  sanction.  The  attempt  to  fasten  and  preserve 
a  lien  by  such  method,  is  a  constructive  fraud  on  creditors 
and  subsequent  purchasers,  and  postpones  the  supposed 
lien  thereby  attempted  to  be  created,  to  the  lien  of  any  sub- 
sequent execution  creditor,  who  establishes  his  lien  while  the 
older  execution  is  thus  kept  dormant. — Freeman  on  Execu- 
tions, section  206.  The  lien  of  the  Alabama  Gold  Life  In- 
surance Company  is  paramount  to  that  of  Mertins,  and  its 
judgment  must  be  first  paid. 

Reversed  and  rendered. 
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Flexner  &  Lichten  v,  Dickerson. 

Attachment  against  Tenant's  Crop^  for  Advances. 

1.  Advances  to  make  crop;  statutory  lien. — A  person  who  makeB  advances  to 
another,  whether  in  horses,  mules,  provisions,  &c.,  or  in  money  to  purchase 
the  same,  to  enable  him  to  make  a  crop,  the  statutory  regulations  being  com- 
plied with  (Code,  §§  3286-88),  has  a  lien  on  the  stock  so  provided  or  bought, 
and  on  the  crop  raised  ;  which  lien  has  a  preference  over  all  other  liens  on  the 
crop,  except  the  landlord's  lien  for  rent  and  advances. 

2.  Same:  attachment  to  enforce  lien. — The  remedy  by  attachment,  to  enforce 
the  statutory  lien  for  such  advances,  is  subject  to  the  same  limitations  and 
restrictions  that  are  imposed  on  the  landlord,  and  can  only  be  issued  upon  an 
Affidavit  which,  when  fairly  construed,  discloses  the  existence  of  a  particular 
contract  within  the  terms  of  the  statute,  and  a  state  of  facts  which  authorizes 
the  issue  of  the  writ  upon  that  contract. 

3.  AffidavU  for  attachment. — An  affidavit  which  states  that  the  defendant  is 
indebted  to  the  plaintiffs  in  a  specified  sum,  "  for  advances  made  to  him  to 
make  a  crop  in  said  county  for  the  year  1878,  and  that  he  has  removed  a  part 
of  the  crop  made  by  him,  on  which  the  lien  was  given,  without  the  consent  of 
said  plaintiffs,"  does  not  show  a  substantial  compliance  with  the  requisitions 
of  the  statute,  and  is  fatally  defective. 

4.  Amendment  of  affidaxnt— Defects  of  form  in  the  affidavit,  as  under  the 
general  attachment  law  (Code,  §3315),  are  amendable,  but  defects  of  substance 
are  incumble. 

5.  Same;  what  are  matters  of  substance.— The  matters  of  substance,  which 
must  be  stated  or  shown  in  such  affidavit,  are,  that  advances  were  made  in 
horses,  mules,  oxen,  necessary  provisions,  or  farming  tools  and  implements, 
or  in  money  to  purchase  the  same,  the  amount  being  stated,  to  enable  the 
defendant  to  make  a  crop  ;  that  a  written  note  or  obligation  was  taken,  declar- 
ing that  such  advances  were  made  bona  fide  for  the  purpose  of  enabling  the 
defendant  to  make  (ucrop,  and  that  without  them  it  would  not  be  in  his  power 
to  procure  the  necessary  teams,  provisions,  &c.,  to  make  a  crop  ;  also,  the  reg- 
istration of  the  writing,  as  required  by  the  statute,  and  the  existence  of  one  of 
the  causes  for  which  an  attachment  may  be  sued  out. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  K.  Henry. 

Gamble  &  Bolling,  for  the  appellants. 

P.  O.  Harper,  contra. 

BEICKELL,  C.  J. — When  advances  in  horses,  mules, 
necessary  provisions,  &c.,  or  money  to  purchase  the  same, 
are  made  to  enable  any  person  in  this  State  to  make  a  crop, 
and  it  is  declared  in  a  written  note  or  obligation,  given  by 
such  person  for  such  advances,  that  the  same  were  obtained 
by  him  in  good  faith  for  the  purpose  of  making  a  crop,  &c.,  a 
lien  attaches  to  such  crop,  and  to  the  stock  bought  with  the 
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money  advanced,  having  on  the  crop  preference  over  all  other 
Uens  than  that  of  a  landlord  for  rent  and  advances.  The  lien 
can  be  enforced  by  the  same  remedies  the  lien  of  the  land- 
lord for  rent  may  be  enforced.— Code  of  1876,  §§  3286,  3288. 

A  landlord  is  entitled  to  process  of  attachment,  to  enforce 
his  lien  for  rent,  when  the  claim  is  due,  and,  on  demand,  the 
tenant  refuses  payment ;  and  also,  whether  the  claim  is  due 
or  not,  when  there  is. good  cause  to  believe  that  the  tenant 
is  about  to  remove  from  the  premises,  or  otherwise  dispose 
of  the  crop,  without  paying  the  amount  which  will  be  due 
for  rent  and  advances ;  when  he  has  removed  from  th© 
premises,  or  otherwise  disposed  of  any  part  of  the  crop,  with- 
out paying  the  rent,  and  without  the  consent  of  the  landlord; 
or,  when  he  has  disposed,  or  there  is  good  cause  to  believe 
he  is  about  disposing  of  any  articles  advanced  to  him,  in 
fraud  of  the  rights  of  the  party  applying  for  the  attachment. 
The  attachment  can  issue  only  when  affidavit  of  one  of  these 
facts  is  made,  stating  also  the  amount  that  is  or  will  be  due, 
&c.— Code  of  1876,  §§  3472-73.  It  is  to  this  remedy  of  the 
landlord  the  statute  entitles  the  person  who  makes  advances 
to  another  to  enable  the  latter  to  make  a  crop.  The  remedy 
must  be  pursued  under  the  same  limitations.  Process  of 
attachment,  to  be  levied  on  the  crop,  or  on  stock  bought 
with  money  advanced,  may  issue  at  his  instance,  and  in  his 
favor ;  but  it  can  be  issued  only  upon  affidavit  which,  fairly 
construed,  discloses  the  existence  of  the  particular  contract 
the  statute  authorizes  and  prefers,  and  the  state  of  facts 
which  authorizes  the  issue  of  the  writ  upon  that  contract. 
Haivkins  v.  Gill,  6  Ala.  620  ;  Tucker  v.  Adams,  52  Ala.  254  ; 
Staggers  v.  Washington,  56  Ala.  225  ;  Broivn  v.  Coats,  lb.  439; 
Shields  V.  Dothard,  59  Ala.  595.  An  attachment,  issuing  with- 
out an  affidavit  which  shows  the  existence  of  the  facts  declared 
by  law  to  be  a  ground  for  the  issue  of  the  writ,  is  subject  to 
be  abated  on  plea.  The  affidavit  is  the  initiatory  step — the 
very  foundation  of  the  whole  proceeding.  It  alone  can  call 
into  exercise  the  extraordinary  power  of  the  court,  to  com- 
mand the  seizure  of  the  estate  of  the  defendant,  befo'"e  he  is 
heard,  and  before  judgment  pronounced  against  him. — Drake 
on  Att.  §§  83-4 ;  Code  of  1876,  §  3314. 

The  writ  in  this  case  was  issued  upon  the  affidavit  of  one 
of  the  plaintiffs,  statiug  that  the  defendant  was  indebted  to 
them  in  the  sum  of  seventy  dollars  "  for  advances  made  to 
him,  the  said  Preston  C.  Dickerson,  to  make  a  crop,  in  But- 
ler county,  Alabama,  for  the  year  1878 ;  and  that  the  said 
Preston  Dickerson  has  removed  a  part  of  the  crop  made  by 
him  on  which  the  lien  was  given,  without  paying  said  advan- 
ces, and  without  the  consent  of  said  Flexner  &  Lichten,"  &c. 

Vol.  IjXV. 
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The  defendant  pleaded  in  abatement,  averring  the  insuffi- 
ciency of  the  affidavit,  because  it  did  not  aver,  first,  in  what 
the  advances  consisted — whether  horses,  mules,  oxen,  or 
necessary  provisions,  or  money  to  purchase  the  same  ;  second^ 
because  it  did  not  aver  the  advances  were  obtained  by  the 
defendant  bona  fide  to  enable  him  to  make  a  crop,  and  that  it 
was  declared  in  a  written  note"  or  obligation  for  the  same, 
and  that  without  such  advances  he  could  not  procure  the 
necessary  teams,  provisions,  and  farming  implements,  to 
make  a  crop ;  third,  because  it  was  not  averred  that  the 
alleged  lien  was  recorded ;  fourth,  because  it  was  not  averred 
that  the  plaintiffs  were  landlords,  and  the  defendant  their 
tenant.  A  demurrer  to  the  plea  was  overruled  ;  an  applica- 
tion of  the  plaintiffs  to  file  an  amended  affidavit  was  also 
overruled  ;  and  after  other  very  irregular  proceedings,  which 
it  is  unnecessary  to  notice,  the  court  finally  rendered  judg- 
ment quashing  the  writ.  The  only  questions  involved  are, 
the  sufficiency  of  the  affidavit,  and  if  insufficient,  whether 
the  plaintiff  had  a  right  to  amend  it. 

The  insufficiency  of  ^  the  affidavit  is  apparent,  when  it  is 
compared  with  the  statute.  In  no  respect  does  it  show  that 
a  lien  under  the  statute  had  been  acquired ;  and  every  fact 
stated  in  it  may  be  true,  and  a  lien  on  the  crop  of  the 
defendant,  the  existence  of  which  is  loosely  averred,  may 
have  been  acquired  by  mortgage,  or  other  contract,  upon 
other  considerations  than  such  as  are  expressed  in  the  stat- 
ute. It  is  not  imere  advances  to  make  a  crop,  to  which  the 
statute  attaches  a  lien,  though  by  contract  a  lien  should  be 
declared.  Advances  to  laborers,  or  supplying  them  with 
raiment  or  medical  assistance,  or  for  repairs  to  the  planta- 
tion, may  be  necessary  to  the  cultivation  of  the  crop.  How- 
ever the  fact  may  be  declared,  that  for  such  purpose  advan- 
ces have  been  obtained,  the  statutory  lien  will  not  attach  ; 
and  the  statutory  remedy  by  attachment  for  the  enforcement 
of  any  other  lien  can  not  be  pursued.  The  mandate  of  the 
statute,  that  the  attachment  law  must  be  liberally  construed, 
to  advance  the  manifest  intent  of  the  law  (Code  of  1876, 
§  3315),  is  as  applicable  to  an  attachment  issued  under  the 
statute  we  are  considering,  as  under  the  general  statute. 
The  purpose  was  to  free  the  statutes,  and  proceedings  under 
them,  from  the  strict  construction  to  which  statutes  and  stat- 
utory proceedings  in  derogation  of  the  common  law,  and  of 
common-law  remedies,  are  usually  subjected.  While  an  affi- 
davit for  the  writ  can  not  be  narrowly  criticised,  subjected 
to  a  close  construction,  liberality  of  construction  can  not 
open  the  way  for  a  resort  to  the  extraordinary  remedy  in 
cases  to  which  the  statute  does  not  extend.     The  writ  ought 
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not  to  be  issued,  and  can  not  be  sustained  in  opposition  to 
a  plea  in  abatement,  regularly  filed,  unless  the  affidavit,  fairly 
construed,  discloses  the  state  of  facts  declared  by  law  a 
ground  for  its  issue.  The  words  of  the  statute  need  not  be 
employed ;  words  of  the  same  significance  will  be  sufficient. 
The  precise  cases  in  which  the  writ  is  authorized  are  clearly 
defined  by  the  statutes.  If  the  case  really  exists,  it  must 
be  known  to  the  part}^  making  the  affidavit ;  and  it  is  only 
his  own  negligence  which  can  involve  him  in  making  an 
insufficient  affidavit. 

In  the  absence  of  a  statute  authorizing  it,  a  court  has  not 
power  to  allow  the  amendment  of  an  affidavit  for  an  attach- 
ment. The  statute  confers  a  limited  power  of  amendment. 
"  The  plaintiff,  before,  or  during  the  trial,  must  be  permitted 
to  amend  any  defect  of  form  in  the  affidavit,"  &c. — Code  of 
1876,  §  3315.  It  is  a  defect  of  form  only  which  is  amendable. 
Defects  of  substance  are  not  within  the  w6rds  or  purposes  Of 
the  statute. — Hall  v.  Brazelton,  40  Ala.  406  ;  Shns  v.  Jacohson, 
51  Ala.  186.  The  matters  of  substance  in  an  affidavit  for  an 
attachment,  under  the  general  law,  are  the  existence  of  a  debt, 
its  amount,  and  that  it  is  justly  due  and  owing,  and  a  statu- 
tory cause  for  the  issue  of  the  writ,  with  a  negation  of  a 
purpose  to  vex  or  harass  the  defendant.  All  else  is  matter 
of  form. — Sims  v.  Jacobson,  supra.  The  matter  of  substance, 
in  an  affidavit  under  the  statute  authorizing  the  issue  of  the 
writ  for  advances  to  make  crops,  is,  that  such  advances  have 
been  made  in  money  to  purchase,  or  in  horses,  mules,  oxen, 
or  necessary  provisions,  farming  tools  and  implements,  and 
the  amount  thereof,  to  enable  the  defendant  to  make  a  crop ; 
that  a  written  note  or  obligation  was  taken,  declaring  the 
advances  were  made  bona  fide  for  the  purpose  of  making  a 
crop,  and  that  without  them  it  would  not  have  been  in  the 
power  of  the  defendant  to  procure  the  necessary  team,  pro- 
visions and  farming  implements  to  make  a  crop ;  and  the 
registration  of  the  instrument  containing  the  declaration  as 
required  by  the  statute.  The  last  fact  is  material,  because 
the  statute  declares  the  failure  to  record  is  a  forfeiture  of  the 
lien.  In  addition,  the  affidavit  must  show  some  one  of  the, 
facts  which  authorizes  a  landlord  to  sue  out  an  attachment 
against  his  tenant.  An  affidavit,  wanting  in  the  averment  of 
any  one  of  these  facts,  is  defective  in  substance,  not  in  form, 
and  the  court  has  no  power  to  authorize  the  curing  of  its 
defects  by  an  amendment.  It  was  such  defects  the  plaintiff 
proposed  to  cure  by  the  amended  affidavit,  and  the  court  was 
without  the  power  to  allow  it. 

The  judgment  is  affirmed. 
Vol.  lxv. 
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Bradford  v,  Daniel. 

Detinue  for  Mule. 

1.  Usury;  when  availahle  as  defense. — A  usurious  contract  "  can  not  be  en- 
forced except  as  to  the  principal,"  and  judgment  must  be  rendered  for  the 
balance  due  after  deducting  all  payments  of  interest  (Code,  §  2092) ;  but  the 
statute  applies  onlj'  to  actions  on  such  contracts,  and  does  not  include  ac- 
tions for  the  recovery  of  specific  property,  where  the  contract  is  collaterally 
introduced  as  a  muniment  of  title. 

2.  Same ;  how  pleaded. — In  an  action  on  a  usurious  contract,  the  defense  of 
usury  must  be  specially  pleaded,  and  is  not  available  under  the  general  issue. 

3.  Same;  whether  available  al  Imo  or  in  equity. —  "Whether  the  defense  of 
usury,  in  a  case  of  this  character  "  (an  action  for  the  recovery  of  specific 
property  couditionully  sold  by  plaintiff  to  defendant,  a  promissory  note 
being  taken  for  the  agreed  price  and  for  money  lent),  "  can  be  presented  by 
a  special  plea  setting  forth  the  facts,  or  whether  the  defendant  must  resort  to 
equity  for  relief,"  is  a  question  not  presented  by  the  record. 

4.  Relevancy  of  evidence  as  to  party's  ill  health  when  signing  contract. — When 
the  defendant  admits  the  execution  of  the  written  contract  on  which  plaintiff's 
right  of  action  is  founded,  evidence  of  the  fact  "that  ho  was  quite  sick  "  at 
the  time  it  was  executed  is  irrelevant  and  inadmissible. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  James  E.  Cobb. 

S.  B.  Paine,  for  appellant. 

W.  C.  Bkewer,  contra. 

SOMERVILLE,  J. — This  was  an  action  oi detinue,  brought 
by  the  appellant,  against  the  appellee,  for  a  mule ;  and  the 
only  plea  of  the  defendant,  in  the  court  below,  was  non 
detinet.  A  written  contract  was  introduced  to  show  title, 
which  provided  that  "  the  mule  is  to  be  Bradford's"  (the  ap- 
pellant's) "  until  paid  for."  Its  consideration  was  borrowed 
money,  and  the  mule  in  controversy  in  this  action.  , 

The  testimony  of  Daniel,  showing  that  the  contract  was 
usurious,  though  offered  in  connection  with  evidence  of  pay- 
ments made  by  him  on  the  debt,  was  improperly  admitted. 
Section  2092  of  the  Code  (1876)  does  not  vitiate  usurious 
contracts,  further  than  to  declare  that  they  "  cannot  he  en- 
forced, except  as  to  the  principal ; "  and  to  prescribe  that, 
"  if  any  interest  has  been  paid,  the  same  must  be  deducted 
from  the  principal,  and  judgment  rendered  for  the  balance 
only."  This  section  applies  to  suits  on  such  contracts,  and 
not  to  actions  for  the  specific  property,  when  the  contract  is 
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collaterally  introduced  as  a  muniment  of  title.  There  is  no 
attempt  here  to  enforce  the  contract,  within  the  meaning  of 
the  statute.  Even  had  an  action  been  brought  on  the  con- 
tract, the  defense  of  usury  was  not  admissible  under  the 
general  issue,  but  should  have  been  specially  pleaded. 
Mu7iter  &  Faber  v.  Linn,  61  Ala.  492 ;  Frank  v.  Morris,  11 
Amer.  Rep.  4  (57  111.  138) ;  Code  (1876),  §  3010. 

Whether  the  defense  of  usury,  in  a  case  of  this  character, 
can  be  presented  by  a  special  plea,  setting  forth  the  facts,  or 
whether  the  defendant  is  compelled  to  resort  to  a  court  of 
equity,  is  a  question  that  is  not  presented  for  our  decision 
by  the  record. — McOeliee's  Adnir  v.  George,  38  Ala.  323. 

The  court  erred  in  admitting  the  statement  of  Miss  Daniel, 
that  the  appellee  "  was  quite  sick "  when  the  contract  was 
executed.  It  was  clearly  irrelevant  to  the  issue,  if  offered  to 
prove  that  defendant  never  executed  the  written  agreement 
introduced  by  plaintiff  in  evidence.  Defendant  had  admitted 
his  signature  to  this  document,  and  the  fact  that  he  was  sick 
when  it  was  executed  was  not  pertinent. 

Reversed  and  remanded. 


Jones  V,  Reese. 

Bills  in  Equity  for  Injunction  of  Sale  under  Mortgage,  and  for 
Foreclosure  and  Account. 

1.  Testamentary  trust;  whether  active  or  passive;  estate  of  trustee. — When 
lands  are  devised  to  a  trustee,  for  the  use  and  benefit  of  the  testator's  son, 
and  of  his  wife  and  children,  if  he  shonld  marry  and  have  children,  and  active 
duties  are  imposed  on  the  trustee  ;  although  the  son  may  take  a  beneficial 
interest  susceptible  of  alienation,  and  liable  to  be  subjected  to  the  payment  of 
his  debts,  the  legal  and  equitable  estates  are  not  merged  under  the  statute 
(Code,  2185),  but  the  legal  estate  continues  in  the  trustee,  commensurate  with 
the  necessities  and  exigencies  of  the  trust. 

•  2.  Statutory  covenants  m  conveyance. —The  words  "grant,  bargain  and 
sell,"  or  "  bargain  and  sell,"  when  used  in  a  conveyance,  amount  to  an  express 
covenant  for  quiet  enjoyment,  and  that  the  grantor  is  seized  of  an  indefeasible 
estate  in  fee  simple  (Code,  §  2193);  and  the  statute  applies  to  mortgages,  as 
well  as  to  absolute  conveyances. 

3.  Operation  of  mortgage  by  estoj/pel. — When  a  mortgage  contains  the  usual 
words  of  conveyance,  which  create  the  statutory  covenants,  the  mortgagor,  can 
not  be  heard  to  gainsay  the  title  of  the  mortgagee,  or  to  assert  that  he  did  not 
have  an  alienable  estate  in  the  lands  ;  and  this  rule  also  applies  to  a  married 
woman,  who  joins  with  her  husband  in  a  mortgage  of  lands,  in  which  she  has 
an  equitable  separate  estate. 

4.  Equilable  estate,  of  wi^e;  by  lohat  words  created. — Where  lands  are  de- 
vised  to  a  trustee,  upon  whom  active  duties  are  imposed,  "for  the  use,  ben- 
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efit  and  behoof  of"  the  testator's  son,  "during  his  natural  lite,"  with  the 
further  provision,  "that  the  rents  and  profits  are  to  be  discreetly  used  for 
the  genteel  and  comfortable  support  and  maintenance  of  said  son,  also  for 
any  family  he  may  hereafter  have  ;"  on  the  subsequent  marriage  of  the  son, 
his  wife  would  become  entitled  to  a  "genteel  and  comfortable  support  and 
maintenance"  out  of  the  rents  and  profits,  and  this  she  would  hold  as  an  equi-' 
table  separate  estate. 

5.  Bequest  in  trust  for  debtor ;  icheyi  liable  for  debts. — A.  beneficial  interest, 
legal  or  equitable,  iu  or  to  real  or  personal  property,  or  in  or  to  its  income, 
rents  or  profits,  cannot  be  created  by  a  devise  or  bequest,  free  from  the  power 
of  the  beneficiary  to  dispose  of  it,  or  exempt  from  liability  for  the  payment 
of  his  debt,  unless  it  is  conferred  and  is  to  be  enjoyed  jointly  with  others,  in 
such  uanner  that  a  severance  of  the  interests  would  be  destructive  of  the 
purposes  of  the  gift. 

6.  jSa?«e.  —  Under  a  devise  and  bequest  "intrust  for  the  use,  benefit  and 
behoof"  of  the  testator's  sou,  then  unmarried,  "for  and  during  his  natural 
life  ;  the  rents  and  profits  to  be  discreetly  used  for  his  genteel  and  comforta- 
ble support  and  maintenance,  also  for  any  family  he  may  hereafter  have  ;" 
with  a  further  direction  for  the  investment  of  the  surplus  profits,  and  an 
inhibition  of  any  liability  for  debts  ;  the  interests  of  the  son  and  of  his  wife, 
in  the  rents  and  profits  during  his  life,  are  capable  of  separation  from  the 
interests  of  their  children,  and  may  be  subjected  to  their  debts. 

7.  Equitable  estate  of  wife;  how  charged  or  aliened. — As  to  her  equitable 
estate,  a  married  woman  has  the  capacity  of  a  /erne  sole,  and  may  mortgage  it 
for  the  security  of  her  own  or  her  husband's  debts. 

8.  Misjoinder  of  complainants. — When  several  persons  join  as  complainants 
in  a  bill,  and  one  of  them  is  barred,  or  shows  no  right  to  relief,  the  mis- 
joinder is  fatal  to  others. 

9.  Amendment  of  bill. — Under  the  liberal  statute  regulating  amendments  in 
chancery,  which  requires  the  allowance  of  an  amendment  necessary  "to  meet 
any  state  of  evidence  which  will  authorize  relief"  (Code,  §  3790),  although 
the  plaiutift"8  title  to  relief  cannot  be  changed  by  amendment,  it  is  permissi- 
ble thus  to  change  the  averments  of  the  bill  as  to  the  defendant's  title  to  the 
property  sought  to  be  subjected. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  24th  Decem- 
ber, 1874,  by  Mrs.  Maria  Y.  Eeese,  the  wife  of  Lewis  C. 
Reese,  and  their  two  infant  children,  against  Mrs.  John 
Allen  Jones  and  said  Lewis  C.  Eeese;  and  sought  to  enjoin 
and  restrain  a  sale  of  certain  property  by  Mrs.  Jones,  under  a 
mortgage  executed  to  her  by  said  Reese  and  wife,  and  to 
have  the  mortgage  annulled  and  cancelled.  The  mortgage, 
a  copy  of  which  was  made  an  exhibit  to  the  bill,  was  dated 
the  5th  April,  1873 ;  was  signed  by  said  Lewis  Reese  and 
wife,  and  attested  by  two  witnesses  ;  conveyed  their  interest, 
which  was  described  as  an  undivided  half,  in  certain  lands  in 
said  county,  which  were  particularly  described,  and  in  the 
horses,  mules,  and  other  stock  on  the  land ;  was  given  to 
secure  the  payment  of  two  notes,  together  amounting  to 
about  $2,575,  and  falling  due  on  the  1st  November,  1873  ; 
and  contained  a  power  of  sale,  on  default  being  made  in  the 
payment  of  the  notes  at  maturity.  The  property  conveyed  by 
the  mortgage,  as  the  bill  alleged,  was  held  by  said  Lewis  0. 
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Reese  under  the  will  of  his  deceased  father,  Nathaniel  Reese, 
who  died  in  said  county  of  Lowndes  in  1860  ;  and  his  will 
was  there  duly  admitted  to  probate  on  the  4th  May,  1860.  A 
copy  of  the  will  was  made  an  exhibit  to  the  bill.  By  said 
will,  the  testator  devised  and  bequeathed  all  his  property, 
real  and  personal,  to  his  wife  and  their  three  children,  "  to 
be  divided  between  them  into  four  equal  parts,  share  and 
share  alike,  unto  them  and  their  heirs  forever ;  except  the 
share  of  my  [his]  son  Lewis,  [which  is]  to  be  under  the  uses, 
trusts  and  limitations  hereafter  mentioned."  The  4:th  and  5th 
items  of  the  will,  which  relate  to  the  bequest  to  said  Lewis, 
and  which  are  alone  involved  in  this  case,  are  in  the  follow- 
ing words  : 

'^  Item  4.  It  is  further  my  will,  and  accordingly  I  bequeath 
and  devise  the  share  of  my  estate  as  above  mentioned,  as 
shall  be  allotted  to  my  son  Lewis,  upon  a  division  of  my 
property  aforesaid,  unto  my  friend,  Duncan  McCall ;  never- 
theless, in  trust  for  the  use,  benefit  and  behoof  of  my  son 
Lewis,  for  and  during  his  natural  life  ;  the  rents  and  profits 
thereof  to  be  discreetly  used  for  the  genteel,and  comfortable 
support  and  maintenance  of  my  said  son,  also  for  any  family 
he  may  hereafter  have  ;  and  whenever  there  shall  accrue  any 
overplus  of  rents  and  profits,  not  needed  for  jthe  purposes 
above  set  forth,  then  the  said  trustee  shall  invest  the  same 
judiciously,  with  the  same  uses,  trusts,  and  limitations  here 
made.  It  is  distinctly  my  will,  that  in  no  event  shall  the 
corpus  of  the  property  bequeathed  and  devised  unto  my  said 
son,  or  any  investment  of  property  made  as  above  directed 
by  the  said  trustee,  ever  be  liable  for  the  debts  and  con- 
tracts by  [of]  him,  my  said  son ;  nor  shall  the  rents  and 
profits  be  liable,  only  on  contracts  for  necessaries. 

"  Item  5.  It  is  further  my  will,  that  should  my  said  son 
Lewis  ever  marry,  and  at  his  death  should  leave  a  widow, 
and  child  or  children,  or  any  child  of  his  dyiog  before  him, 
leaving  a  child  or  children  surviving  him,  then  the  property 
so  willed  to  him  in  trust  shall  be  divided  among  such  widow 
and  children,  and  according  to  the  statute  of  distribution 
then  in  force  in  Alabama.  But,  should  my  said  son  die,  leaving 
only  a  widow  surviving,  then  she  shall  take  under  the  stat- 
ute as  aforesaid,  and  the  remainder  of  the  property  I  will, 
bequeath  and  devise,  unto  my  daughter  Cordelia  and  her 
heirs  forever.  It  is  further  my  will,  that  should  my  said  son 
die,  without  leaving  a  widow,  or  any  lineal  descendant,  then 
I  will,  bequeath  and  devise  all  of  the  property  so  willed  to 
my  said  son,  unto  my  daughter  Cordelia,  to  her  and  her  heirs 
forever." 

No  executors  of  the  will  being  appointed,  letters  of  admin- 
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tration  with  the  will  annexed  were  duly  granted  to  Mrs. 
Sarah  C.  Eeese,  the  widow  of  the  testator,  and  W.  I). 
McCurdy,  the  husband  of  said  Cordelia.  Duncan  McCall, 
the  trustee  named  in  the  will,  not  having  taken  on  himself 
the  execution  of  the  trust,  Lewis  C.  Keese  filed  a  bill  in 
equity  against  him,  the  administrators,  and  devisees  under 
the  will ;  and  he  obtained  a  decree  at  the  November  term, 
1860,  by  which  said  McCall  was  discharged  from  the  trust, 
and  the  property  devised  and  bequeathed  to  said  Lewis,  or 
in  trust  for  his  use  and  benefit,  was  delivered  into  his 
possession,  to  be  managed  and  controlled  by  him,  without 
liability  to  account  to  any  persons  claiming  iu  remainder. 

On  the  4th  January,  1875,  Mrs.  Jones,  suing  by  the  name 
of  Leonora  Ann  Jones,  filed  her  bill  in  said  court,  against 
said  Lewis  C.  Reese  and  wife,  and  others  ;  alleging  a  mistake 
in  the  description  of  the  lands  intended  to  be  conveyed  by 
the  mortgage;  praying  its  reformation,  by  including  a  quar- 
ter-section said  to  have  been  omitted  by  mistake  ;  also,  an 
account  of  the  mortgage  debt  and  property  ;  "  that  the  inter- 
est of  said  Lewis  C.  and  Maria  Y.  Eeese  in  said  property  be 
decreed  to  be  paid  to  her  ;  and  that  said  Lewis  C.  be  decreed 
to  pay  her  the  amount  due  her  secured  by  said  mortgage," 
and  for  general  relief.  Mrs.  Jane  E.  Evans  was  made  a 
defendant  to  this  bill,  under  the  allegation  that  she  had 
taken  a  junior  mortgage  on  all  the  property,  with  knowledge 
of  the  complainant's  mortgage,  and  of  the  alleged  mistake  in 
the  description  of  the  land  ;  and  she  thereupon  filed  a  cross- 
bill, asserting  the  validity  and  priority  of  her  mortgage,  deny- 
ing knowledge  or  notice  of  the  alleged  mistake,  and  requir- 
ing proof  thereof.  Her  cross-bill  prayed  a  foreclosure  of 
her  mortgage,  an  account  of  her  debt,  and  of  the  property ; 
that  her  mortgage  might  be  declared  entitled  to  a  preference 
and  priority  over  the  mortgage  to  Mrs.  Jones ;  for  general 
relief,  &c.  An  answer  to  each  of  these  bills  was  filed  by 
Mrs.  Reese,  the  complainant  in  the  original  bill,  denying 
that  the  mortgages  had  any  validity  as  to  her,  and  asserting 
that  her  husband  had  no  such  interest  in  the  property  as 
would  be  mortgaged  by  him.  Lewis  C.  Eeese  also  filed 
answers,  admitting  the  execution  of  the  mortgages,  but  insist- 
ing that,  on  a  proper  construction  of  the  testator's  will,  as  he 
was  advised,  he  did  not  take  such  an  interest  in  the  property 
as  he  could  mortgage  and  convey. 

Mrs.  Jone^s  afterwards  filed  an  amended  cross-bill,  in  which 
she  alleged  that,  in  the  latter  part  of  the  year  1860,  the  lands 
belonging  to  the  estate  of  the  testator,  Nathaniel  Reese,  were 
sold  for  division  among  the  devisees ;  that  Lewis  C.  Reese 
and  William  D.  McCurdy  jointly  purchased,  at  that  sale,  the 
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lands  conveyed  by  the  mortgage  of  said  Reese  and  wife  to 
her,  and  that  they  jointly  owned  and  cultivated  said  lands 
at  the  time  said  mortgage  was  executed.  No  objection 
seems  to  have  been  made  to  the  allowance  of  this  amend- 
ment ;  but  Mrs.  Reese,  in  her  answer  to  the  amended  bill, 
denied  the  facts  alleged  in  it.  The  chancellor  held,  on  final 
hearing,  that  the  amendment  made  a  new  case,  and  ought 
not  to  have  been  allowed,  if  objection  had  been  made  to  it ; 
and  that  the  evidence  failed  to  establish  it.  The  causes 
being  consolidated,  and  heard  as  one  cause,  the  chancellor 
held  that  the  mortgages  were  valid  only  as  to  the  personal 
property,  and  rendered  a  decree  of  foreclosure  to  that  extent 
only.  From  this  decree  Mrs.  Jones  and  Mrs.  Evans  each 
appeals,  and  each  assigns  as  error  the  chancellor's  refusal  to 
grant  her  any  relief  as  to  the  lands. 

Thos.  H.  Wattb,  for  Mrs.  Jones,  and  D.  Clopton,  for  Mrs. 
Evans,  cited  Hugely  d:  Harrison  v.  Robinson,  10  Ala.  702  ; 
Robertson  v.  Johnston,  36  Ala.  197 ;  Smith  v.  Moore,  37  Ala.  327. 

J.  F.  Clements,  and  D.  S.  Troy,  contra,  relied  on  the  case 
of  Hillk  Wi/e  v.  McRae,  27  Ala.  182;  and  they  asked  the 
court,  in  the  event  of  a  reversal  of  the  chancellor's  decree,  to 
give  specific  directions  as  to  the  manner  in  which  the  account 
should  be  stated,  so  as  to  separate  the  interest  of  Reese  and 
wife  from  their  children's  interest,  and  to  protect  the  inter- 
ests of  any  after-born  children ;  contending  that  any  rule 
would  be  found  impracticable,  or  would  be  unjust  to  the 
children. 

BRICKELL,  C.  J.— The  original  bill,  filed  by  Mrs.  Reese 
and  her  children,  to  enjoin  a  sale  of  the  premises  under  the 
power  in  the  mortgage  executed  by  her  husband,  and  the 
bills  tor  foreclosure  filed  by  the  mortgagees,  were  silently 
regarded  as  forming  but  one  suit,  and  a  single  decree  ren- 
dered by  the  Chancery  Court.  There  is  but  one  proposition 
involved,  as  the  case  has  been  presented  in  argument ;  and 
that  is,  whether  the  mortgagors  had  in  the  mortgaged  prem- 
ises, or  in  the  rents  and  profits  accruing  from  them,  an  estate, 
or  an  interest,  which  they  could  alien  by  mortgage  for  any 
purpose,  other  than  as  a  security  for  debts  contracted  for 
necessaries  in  the  support  of  themselves  or  family,  during 
the  life  of  the  mortgagor,  Lewis  C.  There  can  be  no  doubt 
that  the  will  of  the  testator,  Nathaniel  Reese,  cre'ates  a  trust 
estate  strictly,  and  that  it  is  not,  in  technical  classification,  a 
passive  trust,  which,  under  the  statute,  would  merge  in  the 
equitable  estate,  clothing  the  cestui  que  trust  with  the  legal 
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estate.  It  is  an  active  trust,  the  statute  preserves,  and  con- 
tinues in  the  trustee  a  legal  estate,  commensurate  with  the 
necessities  and  exigencies  of  the  trust  as  declared. —  Ycu  v. 
Flinn,  34  Ala.  409  ;  Gomhy  v.  McBIichael,  19  Ala.  747. 

2.  There  is  a  question  overlooked  in  the  argument  of  coun- 
sel, which  must  be  considered  and  decided,  before  entering 
upon  a  consideration  of  the  question  to  which  we  have 
referred ;  and  that  is,  whether  the  mortgagor,  Lewis  C,  or 
his  wife,  who  joined  with  him  in  the  execution  of  the  mort- 
gage, can  now  be  allowed  to  deny  that  either,  or  both  joined, 
had  an  alienable  estate  in  the  premises.  In  Steivart  v.  An- 
derson, 10  Ala.  508,  it  was  said  by  this  court,  that  it  was  a 
principle  of  the  common  law,  "  that  a  mortgagor  can  not  dis- 
pute his  mortgagee's  title,  nor  can  he,  while  in  possession, 
bar  his  title  by  fine  or  recovery.  In  accordance  with  this 
rule,  it  has  been  held,  that  a  mortgagor  shall  not  be  heard  to 
allege  that  he  had  no  estate  in  the  premises.  By  the  mort- 
gage, he  professes  to  convey,  and  thus  declares  that  he  had 
an  interest  coextensive  with  that  he  undertook  to  transfer ; 
and  he  will  not  be  heard  to  say,  in  contradiction  of  his  own 
deed,  or  in  opposition  to  a  claim  founded  thereon,  that  he 
was  guilty  of  a  falsehood,  and  had  no  estate  or  interest 
therein."  Whether  this  doctrine  rests  upon  the  privity  of 
estate  existing  between  mortgagor  and  mortgagee,  or  depends 
on  th§  insertion  in  the  mortgage  of  covenants  of  warranty, 
binding  and  estopping  the  mortgagor,  we  need  not  consider. 
The  mortgage  to  Mrs.  Jones  employs  the  words,  grant,  bar- 
gain and  sell,  and  that  to  Mrs.  Evans  the  words  bargain  and 
sell;  either  of  which,  when  used  in  a  conveyance  of  real 
estate,  the  statute  declares  must  be  construed,  unless  it  oth- 
erwise clearly  appears  from  the  conveyance,  an  express  cov- 
enant to  the  grantee,  his  heirs  and  assigns,  that  the  grantor 
is  seized  of  an  indefeasible  estate  in  fee  simple,  and  for  quiet 
enjoyment.  The  statute  embraces  not  only  absolute  and  un- 
conditional conveyances,  but  also  conveyances  of  estates 
upon  condition. — Steivart  v.  Anderson,  supra. 

3.  So  far  as  the  mortgagor  Lewis  C,  who  is  sui  juris,  is  con- 
cerned, it  results,  that  he  cannot  be  heard  to  gainsay  the 
title  of  the  mortgagees — to  deny  that  they  have  an  indefeasi- 
ble estate  in  fee  simple,  and  are  entitled  to  quiet  enjoyment 
of  the  premises.  It  is  also  true,  that  the  wife,  having  joined 
in  the  covenants  of  the  mortgages,  is  estopped  from  denying 
the  title  of  the  mortgagees,  if  the  interest  or  estate  claimed 
by  her  is  an  equitable,  as  distinguished  from  a  statutory 
estate.  And  this  brings  us  to  the  principal  question,  what  is 
the  true  construction  of  the  will  of  the  testator?  Does  it 
vest  in  Lewis  C.  a  beneficial  interest  in  the  mortgaged  prem- 
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ises,  or  in  the  rents,  incomes  or  profits,  which  is  not  so 
joined  and  blended  with  the  estate  or  interest  of  his  family, 
as  to  be  incapable  of  severance?  Is  there  such  an  estate  or 
interest  vested  in  Mrs.  Reese,  which  at  common  law  would, 
by  the  silent  operation  of  the  marriage  relation,  have  passed 
to  her  husband,  or  are  the  marital  rights  of  the  husband,  as 
existing  at  common  law,  excluded  by  the  terms  and  the  pur- 
poses of  the  gift  ? 

4.  The  intention  of  the  testator  can  not  be  doubted,  or 
misunderstood.  The  son  was  the  primary  object  of  his  solic- 
itude and  bounty.  The  gift,  in  its  entirety,  is  declared  to  be 
f<yr  his  use,  and  benefit  and  behoof,  during  his  natural  life.  No 
terms  more  expressive,  to  pass  the  entire  beneficial  interest, 
could  have  been  employed.  The  subsequent  words  are,  that 
the  rents  and.  profits  are  to  be  discreetly  used  for  the  genteel  and 
comfortable  support  and  maintenance  of  my  said,  son,  also  for 
any  family  he  may  hereafter  have.  The  estate  and  interest  of 
the  son  are  qualified  by  these  words,  but  there  remains  to 
him  a  large  and  valuable  beneficial  interest ;  and  it  must  be 
observed  that  his  enjoyment  of  it  does  not  depend  upon  the 
discretion  of  the  trustee.  In  no  event  can  the  trustee  with- 
hold or  withdraw  it,  though  it  should  comprehend  the  entire 
rents  and  profits.  It  was  the  duty  of  the  trustee,  with  pru- 
dence, with  care  and  circumspection,  in  view  of  the  social 
position  of  the  son,  to  see  that  the  rents  and  profits  were 
applied  to  his  genteel  and  comfortable  support  and  mainte- 
nance, and  that  of  his  family,  which  it  was  anticipated  he 
would  have,  sooner  or  later,  dependent  upon  him  legally  and 
morally.  When  he  married,  the  gift  opened,  and  let  in  his 
wife,  and  the  children  as  they  were  born,  entitling  them  also 
to  a  genteel  and  comfortable  support  and  maintenance.  So 
far  as  an  interest  is  conferred  on  the  wife,  it  is  exclusive  of 
the  husband  :  to  it  his  marital  rights,  at  common  law,  would 
not  have  attached :  it  enured  to  her  sole  use  and  benefit  as 
completely,  to  avoid  defeating  the  trust,  as  if  in  the  most 
formal  terms  it  had  been  declared  her  equitable  separate 
estate. — Fellows  v.  Tann,  9  Ala.  999  ;  Spear  v.  Walkely,  10  Ala. 
328  ;  Jasper  v.  Maclin,  12  Ala.  652  ;  Hill  v.  McRae,  27  Ala.  175. 

5.  It  may  be  admitted,  that  the  testator  did  not  intend 
that  the  interest  thus  created  should  ever  be  aliened  by  the 
son,  or  the  wife,  or  subjected  to  the  payment  of  any  other 
debts,  than  such  as  were  contracted  for  their  support  and 
maintenance.  But,  without  departing  from  the  law,  as  it 
has  been  declared  in  repeated  decisions  of  this  court,  and 
the  general  policy  of  our  legislation,  that  intention  can  not 
prevail.  The  interest  is  equitable  ;  but  it  is  affected  by  all 
the  incidents,  properties   and  consequences,   which  would 
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afltect  a  corresponding  legal  interest.  Of  these  is  the  power 
of  disposition,  a  restraint  upon  which  is  repugnant  to,  and 
inconsistent  with  the  gift.  Another  incident  or  quality  is  a 
liability  in  mvitiim  for  the  payment  of  debts. — 2  Story's  Eq. 
§  974.  Iso  beneficial  interest,  legal  or  equitable,  in  or  to 
property,  real  or  personal,  or  in  its  income,  rents  or  profits, 
can  be  created,  freed  from  the  power  of  the  beneficiary  to 
dispose  of  it,  or  from  liability  to  the  payment  of  debts,  un- 
less it  is  conferred  and  to  be  enjoyed  jointly  with  others,  in 
such  manner  that  it  would  be  destructive  of  the  purposes  of 
the  gift  to  sever  the  interests. — Rugely  v.  Robinson,  10  Ala. 
731-743;  S.  C,  19  Ala.  404;  Robertson  v.  Johnston,  36  Ala.  ). 
197 ;  Smith  v.  Moore,  37  Ala.  327. 

6.  We  do  not  understand  that  it  was  intended  in  Hill  v. 
McRae,  '2^1  Ala.  175,  to  depart  from  this  doctrine.  That  de- 
cision rests  upon  the  ground,  that  the  interests  of  the  bene- 
ficiaries were  so  blended  that  they  could  not  be  severed. 
We  but  carry  out  the  doctrine  of  our  former  decisions,  when 
we  hold  that,  here,  the  son  and  i)is  wife  have  an  interest 
which  may  be  severed  from  that  of  the  children,  and  which 
passed  by  the  mortgages.  It  is  not  because  there  may  be 
several  entitled  to  participate  in  the  income,  rents  and  profits, 
or  in  the  corpus  of  a  trust  estate,  that  the  beneficial  interest 
ceases  to  be  alienable,  or  liable  to  the  payment  of  debts. 
The  interest  or  estate  must  be  so  blended  or  united  in  the 
beneficiaries,  as  to  be  incapable  of  identification  and  separa- 
tion. The  gift  we  are  construing  can  not  be  distinguished 
from  that  considered  in  Rugely  v.  Robinson,  supra,  in  which 
it  was  held,  that  the  son,  and  the  members  of  his  family,  his 
wife  and  his  children,  took  equally,  and  that  the  interest  of 
the  son  was  capable  of  separation  and  division,  and  subjec- 
tion to  the  payment  of  his  debts. 

7.  The  interest  of  Mrs.  Eeese  being  an  equitable,  as  dis- 
tinguished from  a  statutory  estate,  as  to  it  she  has  the  capac- 
ity of  a  feme  sole,  and  could  alien  it  by  mortgage  for  the  se- 
curity of  her  own,  or  the  debt  of  her  husband. — Demarest  v. 
Wi/nJwop,  3  Johns.  Ch.  129;  Short  v.  Battle,  52  Ala.  456. 

8.  Though  a  purchaser,  at  a  sale  under  a  foreclosure  of 
the  mortgage,  would  acquire  only  the  interest  of  the  mort- 
gagors, and  would  be  entitled  only  to  participate  with  the 
children,  upon  terms  of  equality,  in  the  rents  and  profits 
during  the  life  of  Lewis  0. ;  yet  a  court  of  equity  may  inter- 
vene for  the  protection  of  the  rights  and  interests  of  the 
children,  and  to  separate  them  from  that  of  the  mortgagors. 
But,  upon  the  present  bill,  in  which  they  are  joined  as  plain- 
tiffs with  Mrs.  Reese,  they  can  not  obtain  relief.  A  want  of 
right  to  relief,  and  of  title  to  sue  in  respect  to  the  subject- 
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matter,  in  one  of  several  plaintiffs,  is,  as  a  general  rule,  fatal 
to  the  right  of  all. 

9.  There  is  one  other  question  apparent  upon  the  record, 
which  must  arise  in  the  Court  of  Chancery,  we  deem  it  nec- 
essary to  pass  upon,  that  it  may  not  be  left  in  doubt,  result- 
ing, it  may  be,  in  prolonging  the  litigation.  That  is,  the  reg- 
ularity and  propriety  of  the  amendment  of  the  bill  of  Mrs. 
Jones,  averring  that  the  estate  of  the  mortgagor  Lewis  C. 
was  a  legal  estate,  derived,  not  from  the  will  of  Nathaniel 
Reese,  but  from  a  purchase  made  at  a  sale  of  the  lands  for 
the  purposes  of  division  among  the  devisees  under  said  will. 
The  statute  of  amendments,  in  reference  to  pleadings  in 
chancery,  is  very  liberal  and  broad :  as  to  subject-matter, 
they  are  to  be  allowed  so  as  to  meet  any  state  of  evidence  ivhich 
will  authorize  relief. — ('ode  of  1876,  §  3790.  We  concur,  how- 
ever, in  the  opinion  of  the  chancellor,  that  the  statute  is  not 
broad  enough  to  allow,  under  the  form  of  an  amendment,  the 
introduction  of  matter  which  would  constitute  a  new  bill. 
But  it  is  not  in  this  light  the  amendment  can  be  regarded. 
It  does  not  change  the  title  of  the  plaintiff  to  relief,  nor  vary, 
except  in  degree,  the  character  of  the  relief  sought ;  and  this 
the  statute  certainly  allows. — Pitts  v.  Foivledge,  56  Ala.  147. 

Let  the  decree  be  reversed,  and  the  cause  remanded- 


State  Auditor  v.  Jackson  County. 

Mandamus  to  State  Auditor,  in  matter  of  Taxes  Assessed  against 
Railroad  Company. 

1.  Assessment  <ind  levy  of  taxes ;  when  statutory  provisions  are  directory,  and 
when  mandatory. — As  a  general  rule,  statutory  provisions,  regulating  the  assess- 
ment and  levy  oi  taxes,  are  mandatory,  when  their  object  is  the  protection  of 
the  tax-payer  against  spoliation,  or  excessive  taxation  ;  but  regulations  de- 
signed for  the  information  of  the  assessor,  or  other  officer,  and  intended  to 
promote  dispatch,  method,  system  and  uniformity,  in  modes  of  proceeding, 
•will  be  held  merely  directory,  when  the  assessment  is  so  made  and  evidenced 
as  to  be  understood  ;  and  clerical  and  ministerial  duties,  also,  the  observance 
or  non-observance  of  which  do  not  injuriously  affect  the  tax-payer,  are  merely 
directory, 

2.  Same;  presumptions  in  favor  of  retjularity. — In  passing  on  the  validity  of 
proceedings  for  the  assessment  of  taxes,  the  couris  will  indulge  every  reason- 
able intendment  in  favor  of  their  regularity  ;  but,  in  the  matter  of  the  assess- 
ment ot  taxes  by  municipal  corporations,  the  intendments  are  less  liberal. 

3.  Assessment  of  railroad  property ;  apportionment  by  auditor.  — Under  the  rev- 
enue law  of  1868,  which,  so  far  as  regards  the  assessment  of  the  property  of 
railroad  corporations,  continued  in  force  up  to  and  during  the  year  1874,  the 
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provision  contained  in  the  26th  section,  that  the  auditor  shall  not  apportion 
the  values  among  the  several  counties  through  which  the  railroad  runs,  until 
the  equalization  shall  have  been  made  by  the  board  appointed  for  that  purpose, 
is  mandatory,  and  any  apportionment  made  prior  to  such  equalization  is  null 
and  void. 

4.  Same  ;  hoard  of  equalization ;  time  of  meeting,  and  proceedings  of. — The 
provision  contained  in  the  26th  section,  requiring  the  board  of  equalization  to 
meet  at  the  office  of  the  auditor  on  the  ad  Wednesday  in  May  annually,  for 
the  purpose  of  transacting  their  official  business,  is  merely  directory  as  to  the 
day  of  meeting  :  the  statute  contemplates  ex-parte  proceedings  by  the  board, 
making  no  provision  for  contests  before  them  by  the  parties  interested,  and  is 
not  unconstitutional  on  that  account.     (Somerville,  J.,  dissenting.) 

5.  Same  ;  record  of  proceedings  of  hoard ;  secondary  evidence  of  contents. — The 
provision,  also  contained  in  said  26th  section,  requiring  the  board  of  equaliza- 
tion to  "keep  a  record  of  their  proceedings,  "  is  mandatory,  and  such  record 
is  a  condition  precedent  to  a  valid  assessment  and  apportionment ;  but,  to 
constitute  a  record,  it  is  not  necessary  that  the  proceedings  should  be  kept  in 
a  book  :  a  writing,  or  written  memorandum,  is  sufficient;  and  upon  proof  of 
its  loss,  or.  destruction,  secondary  evidence  of  its  contents  may  be  received 
and  acted  on. 

6.  Same;  signing  record  hy  memhers  of  hoard;  presumption  in  favor  of  pro- 
ceedings.— The  provision,  contained  in  the  same  section,  that  the  record  of  the 
proceedings  of  the  board  "shall  be  signed  by  all  the  members  present,"  is 
mandatory  ;  but,  when  the  minutes  show  that  all  the  members  of  the  board 
were  present  when  they  commenced  business,  and  yet  the  record  is  signed  by 
only  two  of  them,  the  courts  will  indulge  the  presumption  that  the  third  had 
retired  before  the  business  was  finished,  the  remaining  members  being  a 
quorum. 

7.  Same ;  report  of  railroad  officials. — The  24th  section  of  the  statute  requires 
the  president  and  secretary  of  each  railroad  company  to  report  annually  to  the 
auditor,  under  oath,  the  total  length  of  their  road,  and  its  total  length  in  this 
State,  with  the  value  thereof,  including  right  of- way,  road-bed,  side-track,  and 
main  track,  and  also  the  total  length  and  value  thereof  in  each  county,  together 
with  the  number  and  value  of  all  engines,  cars,  and  other  rolling-stock.  The 
object  of  this  provision  was  to  obtain  a  basis  for  the  apportionment  of  the 
railroad  property  between  this  State  and  any  other  State  into  which  the  road 
might  run,  and  also  for  the  apportionment  of  that  part  liable  to  taxation  here 
among  the  several  counties  through  which  it  runs.  But  the  report  of  those 
officers  is  not  conclusive  on  the  auditor,  nor  is  it  a  condition  precedent  to  a 
valid  assessment  and  apportionment  by  him. 

8.  Same;  auditor's  duties  and  powers  in  matter  of  assessment.— TJxiAex  the 
provisions  of  the  statute,  the  auditor  is  the  assessor  of  the  property  of  rail- 
roads, and  there  can  be  no  valid  apportionment  until  he  has  made  the  assess- 
ment. He  has  no  authority  to  assess  back  taxes,  or  the  omitted  taxes  of  for- 
mer years  ;  but  ho  may  at  any  time  certify  to  the  county  assessor  the  ascer- 
tained value  of  the  railroad  track  in  the  county,  and  the  proportionate  value 
of  the  rolling-stock,  when  the  lacts  have  been  so  ascertained,  and  shown  by 
legal  evidence,  that  he  can  determine  this  proportionate  value  by  a  clerical 
calculation,  which  is  a  mere  ministerial  act,  and  has  nothing  judicial  in  it. 

Appeax,  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  case  originated  in  a  petition  filed  by  Jackson  county, 
a  corporation  under  the  statute  (Code,  §  815),  addressed  to 
Hon.  Willis  Brewer,  then  State  auditor,  asking  him  to  cer- 
tify to  the  county  assessor  of  said  county,  from  the  records 
and  data  in  his  office,  the  number  of  miles  of  railroad,  main 
track  and  side-tracks,  belonging  to  the  Memphis  and  Charles- 
ton Railroad  Company,  which  were  liable  to  taxation  for 
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county  purposes  in  said  county  of  Jackson,  from  the  year 
1870  to  the  year  1875,  both  inclusive,  and  the  value  of  its 
personal  property  so  liable  to  taxation  for  each  of  said  years, 
as  ascertained  and  determined  by  the  State  board  of  equali- 
zation each  year,  and  preserved  of  record  among  the  files  of 
the  auditor's  oflSce.  The  auditor  refused  to  make  any  certi- 
ficate as  prayed,  on  account  of  the  defects  and  insufficiency 
of  the  records  and  papers  on  file  in  his  office  ;  and  the  peti- 
tioner then  applied  to  the  presiding  judge  of  the  City  Court 
of  Montgomery,  for  a  writ  of  mandamus  to  the  auditor,  com- 
manding and  requiring  him  to  certify  the  facts  as  prayed. 
A  demurrer  to  the  petition  was  interposed,  but  was  over- 
ruled ;  and  an  answer,  or  return,  was  then  filed,  to  which  a 
special  replication  was  filed  by  the  petitioner ;  and  all  defects 
of  form  being  waived,  by  agreement,  the  cause  was'  submit- 
ted for  decision  on  the  facts,  as  shown  by  the  printed  annual 
reports  of  the  auditor,  the  proceedings  of  the  board  of  equal- 
ization on  file  in  his  office,  and  the  oral  testimony  adduced. 
Several  exceptions  were  reserved  by  the  respondent,  to  the 
rulings  of  the  court  on  questions  of  evidence,  which,  so  far 
as  material,  will  be  understood  from  the  opinion  of  this  court. 
Oq  the  evidence  adduced,  all  of  which  is  set  out  in  the  bill 
of  exceptions,  the  City  Court  awarded  a  peremptory  man- 
damus as  prayed ;  and  its  judgment,  to  which  an  exception 
was  reserved  by  the  respondent,  is  now  assigned  as  error, 
together  with  the  other  rulings  to  which  he  excepted. 
Brewer's  term  of  office  as  auditor  having  expired,  pending  the 
appeal,  the  cause  was  revived  in  the  name  of  his  successor, 
Hon.  Jesse  M.  Carmichael. 

Humes  &  Gordon,  and  H.  C.  Tompkins,  Attorney-General, 
for  appellant,  made  the  following  (with  other)  points  :*  1.  The 
apportionment  and  notice,  prayed  for  by  the  petition,  could 
only  be  made  under  the  law  which  was  in  force  when  the  tax 
became  due,  that  is,  the  law  of  1868,  which  was  expressly 
repealed  by  the  revenue  law  of  1875  ;  and  the  proviso  to  the 
latter  law,  if  it  can  have  any  application  to  such  a  case  as 
this,  being  omitted  from  the  Code  of  1876,  is  also  repealed. 
Bane  v.  McArthur,  57  Ala.  448 ;  Bales  v.  The  State,  63  Ala. 
60.  That  the  repeal  of  a  tax  law,  before  the  collection  of 
the  tax,  puts  an  end  to  the  tax  itself,  see  Cooley  on  Taxa- 
tion, 14,  and  authorities  cited. 

2.  If  the  law  of  1868  is  held  to  be  still  of  force,  it  does 
not  authorize  the  apportionment  now  of  railroad  property 
which  escaped   apportionment  during  the   years  for  which 

*  The  arguments  in  this  case,   written  and  printed,    were   very  full    and 
elaborate  ;  and  they  have  been  greatly  condensed,  as  here  presented. — Ekp. 
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taxes  are  now  claimed.  The  statute  enumerates  with  great 
particularity  the  different  steps  in  the  proceedings  necessary 
for  the  apportionment,  assessment,  levy  and  collection  of 
railroad  taxes,  and  the  order  in  which  they  must  be  taken  ; 
as  to  wliich,  see  sections  24,  33,  37,  96,  98,  99,  100,  101,  102, 
103.  These  sections  show  that  apportionment  and  notice 
are  important  steps  in  the  proceedings,  essential  to  the 
validity  of  the  subsequent  acts ;  and  they  must  be  taken 
during  the  tax  year,  before  the  time  has  elapsed  for  the  per- 
formance of  the  subsequent  acts.  As  to  the  apportionment 
and  notice,  the  same  principle  must  apply  which  was  held 
applicable  to  the  levy  in  the  Perry  county  case  ;  that  is,  as 
to  back  taxes,  or  taxes  on  property  which  escaped  taxation 
in  former  years,  "  the  authority  can  only  exist  by  statute, 
and  the  statute  has  not  conferred  it." — Perry  County  v.  Rail- 
road Company,  58  Ala.  560-61.  The  statute  no  more  ex- 
pressly requires  the  levy  to  be  made  during  the  tax  year, 
than  the  apportionment  and  notice,  which  must  precede  it ; 
and  the  same  rules  of  construction  must  be  applied  to  each. 
Mosley  v.  Tift,  4  Florida,  402  ;  Barnes  v.  Doe,  4  Ind.  132  ; 
Cooley  on  Taxation,  199-200 ;  29  Iowa,  385  ;  6  Neb.  241. 

3.  The  several  objections  to  the  oral  testimony  offered 
were  well  taken.  This  evidence  was  of  three  classes,  and 
offered  for  several  purposes  :  1st,  to  prove  the  mode  of 
procedure  adopted  by'  the  auditor  and  the  board  of  equaliza- 
tion in  reference  to  the  assessment  and  equalization  of  the 
railroad  taxes  ;  2d,  to  prove  the  loss  of  alleged  records  of  the 
auditor's  office,  and  their  contents  ;  3d,  to  aid  and  supple- 
ment the  record,  by  showing  what  was  done  in  fact,  although 
the  record  does  not  show  it.  As  to  these  matters,  the  law 
required  a  record  to  be  kept ;  and  when  a  record  is  required 
to  be  made,  no  other  evidence  of  the  fact  will  be  received. 
Burroughs  on  Taxation,  3i)8 ;  Moses  v.  White,  29  Mich.  59  ; 
Farrar  v.  Fessenden,  39  N.  H.  268 ;  Parks  v.  Doe,  20  Ala. 
251 ;  Draughn  v.  TombecJche  Bank,  3  Stew.  54 ;  Carroll  v. 
Pathkiller,  3  Porter,  279.  The  evidences  of  records  cannot 
depend  on  unofficial  papers,  and  the  oaths  of  individuals 
who  have  neglected  or  exceeded  their  authority. — McCall  v. 
Lounier,  4  Watts,  351  ;  Miller  v.  Hale,  26  Penn.  437  ;  Iverslie 
V.  Spaulding,  32  Wise.  394 ;  3Iarsh  v.  Clarke  County,  42  Wise. 
502  ;  McCready  v.  Sexton,  29  Iowa,  385  ;  Moore  v.  Newfield,  4 
Greenl.  44 ;  Blackwell  on  Tax-Titles,  248. 

4.  A  conclusive  objection  to  the  admission  of  this  parol 
evidence  is,  that  the  petition  asked  a  mandamus  to  compel  the 
auditor  to  do   certain  things,   and   to   certify  certain  facts, 

from  the  records  in  his  office.     If  the  records  existed,  and  were 
sufficient,  there  was   no  necessity  for  extraneous  evidence ; 

(10) 
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and  if  they  were  deficient,  or  were  entirely  wanting,  that  was 
a  good  reason  for  his  failure  to  certify  as  asked,  and  a  good 
reason  for  refusing  the  writ.  If  the  mandumus  should  be 
awarded,  is  the  auditor  to  certify  the  facts  as  established  by 
the  parol  testimony  ?  If  the  record  once  existed,  and  has  been 
lost,  it  can  only  be  substituted  by  a  proper  proceeding 
instituted  for  that  purpose. 

5.  The  law  required  the  board  of  equalization  to  keep  a 
record  of  their  proceedings,  and  that  the  record  should  be 
signed  by  the  members  who  were  present.  This  is  the  evi- 
dence of  authenticity  which  the  law  requires,  and  the  pro- 
vision is  mandatory. — Sibley  v.  Smith,  2  Mich.  501  ;  Foxcro/t 
V.  Nevens,  4  Greenl.  72  ;  Cohly  v.  Russell,  3  Greenl.  227. 

6.  A  mandamus  should  not  be  awarded,  because  there 
never  was  any  valid  assessment.  An  assessment,  strictly 
speaking,  is  an  official  estimate  of  the  sums  which  are  to  con- 
stitute the  basis  of  an  apportionment  of  a  tax  between  the 
individual  subjects  of  taxation  within  the  district. — Cooley 
on  Taxation,  258,  and  note  on  p.  259  ;  Burroughs,  198,  §  94. 
Applying  this  definition,  an  assessment  under  the  law  of 
1838  consisted  of  several  distinct  and  essential  parts,  or  suc- 
cessive steps  :  1st,  the  returns  made  to  the  auditor  by  the 
railroad  officers.  Or,  in  their  default,  the  ascertainment  of  the 
necessary  facts  by  the  auditor  himself ;  2d,  the  equalization 
and  correction  of  valuations  by  the  board  ;  3d,  the  ascertain- 
ment, by  the  auditor,  of  the  total  length  of  the  road,  the 
apportionment  by  him,  and  notification  thereof  to  the  county 
assessor  ;  4th,  the  entering  of  this  by  that  officer  on  his  rolls, 
or  lists,  as  in  case  of  individual  tax-payers  ;  5th,  the  enter- 
ing of  that  list  in  a  book,  and  the  delivery  of  the  book  to  the 
probate  judge,  by  the  first  Monday  in  July,  for  examination 
and  inspection  by  all  parties  interested  ;  6tli,  and  last,  the 
examination  and  correction  of  this  book  by  the  county  board 
of  equalization,  and  their  certificate.  All  tliese  steps  were 
necessary  to  a  valid  assessment,  and  were  required  to  be 
taken  in  the  order  and  within  the  time  prescribed  by  the  law  ; 
and  the  failure  to  take  any  one  of  them  was  fatal  to  the 
entire  proceeding. — Coolev,  212-15,  259-60 ;  Thurston  v. 
Little,  3  Mass.  429  ;  Thayer  v.  Stenrns,  1  Pick.  482  ;  BIcCall  v. 
Lounier,  4  Watts,  351 ;  MUer  v.  Hale,  26  Penn.  432  ;  3Iatter 
of  Nichols,  54  N.  Y.  62 ;  People  v.  Hastings,  29  Cal.  451  ;  10 
Cal.  632 ;  ClarJc  v.  Crane,  5  Mich.  151.  The  law  requires, 
also,  that  the  assessment  shall  be  of  record,  and  provides  a 
mode  of  authentication. — Cooley,  256,  289  ;  Morrill  v.  Tay- 
lor, 6  Neb.  241.  The  record  must  show  a  compliance  with 
all  these  requisitions,  and  it  can  not  be  aided  by  presump- 
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tions,  or  evidence   of  extraneous  facts. — Jarvis  v.  Silliman, 
21  Wise.  600 ;  Hall  v.  Kellogg,  10  Mich.  139  ;  20  Ala.  251. 

7.  A  mandamus  should  be  refused  for  the  further  reason, 
that  there  never  was  any  levy  on  this  property  by  the  Com- 
missioners' Court  of  the  county  ;  and  it  cannot  now  be  sup- 
plied, since  the  law  confers  no  express  power  to  levy  for 
escaped  taxes  of  former  years.  This  precise  point  was  de- 
cided in  the  case  of  Ferry  County  v.  Railroad  Company,  58 
Ala.  560.  No  presumptions  are  indulged  in  favor  of  tax  pro- 
ceedings, but  every  thing  must  affirmatively  appear ;  the 
jurisdictional  facts  must  exist,  and  must  affirmatively  appear 
before  any  subsequent  steps  in  the  proceeding  can  be  sus- 
tained.—iforrt"?;  V.  Taylor,  6  Neb.  241 ;  6  Wheaton,  125 ; 
Thames  Man.  Co.  v.  Lathrop,  7  Conn.  556 ;  Lowell  v.  JVent- 
worth,  6  Cush.  221 ;  3Ioses  v.  White,  29  Mich.  59 ;  Farrar  v. 
Fessenden,39^.'H..-2G8. 

8.  The  proceedings  of  the  board  of  equalization  are  null 
and  void,  and  there  could  be  no  valid  apportionment  until 
after  the  equalization  had  been  made  as  required.  The 
board  did  not  meet  on  the  day  specified  in  the  law,  and  it 
bad  no  authority  to  meet'  on  any  other  day ;  and  it  did  not 
keep  a  record  of  its  proceedings,  as  required  by  law.  These 
provisions  were  mandatory,  and  the  failure  to  comply  with 
them  renders  their  proceedings  void. — Cooley  on  Taxation, 
291 ;  3Iorrill  v.  Taylor,  6  Neb.  241 ;  State  v.  Allen,  43  Illinois, 
456  ;  People  v.  Nicholls,  49  Illinois,  517 ;  Darling  v.  Gunn, 
50  Ala.  424  ;  McKee  v.  Supervisors,  63  Illinois,  477. 

EoBiNSON  &  Brown,  contra. — 1.  The  levying  of  taxes  by  a 
city  or  county,  for  their  support,  is  as  much  the  exercise  of  the 
taxing  power  as  when  levied  by  the  State  for  its  support,  as 
between  corporations  and  individuals :  the  one  cannot  be 
exempt,  and  the  other  liable. — Blayor  oj  Mobile  v.  Stonewall 
Insurance  Co.,  53  Ala,  583.  When  a  general  power  is  given 
to  a  city  to  tax  for  its  local  purposes,  it  may  tax  any  thing 
that  may  be  taxed  by  the  State  ;  or,  if  the  subjects  of  taxa- 
tion are  enumerated,  and  no  restraint  is  placed  on  the  power, 
it  may  exercise  it  as  fully  as  the  State.  While  the  law  is 
construed  strictly,  in  ascertaining  what  power  has  been  con- 
ferred on  municipal  corporations,  the  power  will  be  sustained 
in  its  integrity,  and  will  not  be  destroyed  or  crippled  by 
strained  interpretations. — Burroughs  on  Taxation,  385. 

2.  The  provision  contained  in  the  26  section  of  the  rev- 
enue law  of  1868 — "  the  apportionment  herein  provided  for 
shall  not  be  made  until  such  equalization  shall  have  been 
made" — is  mandatory  :  the  negative  words  render  the  action 
of  the  board  a  condition  precedent  to   the   apportionment. 
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But  there  is  no  other  express  negative  in  the  statute,  and  none 
can  arise  by  imphcation,  on  any  reasonable  rule  of  construc- 
tion. This  condition  precedent  having  been  performed  annual- 
ly, by  the  action^or  decision  of  the  board  at  the  time  and  place 
appointed  by  law,  all  the  other  provisions  of  the  law  are  di- 
rectory merely,  and  the  acts  and  duties  to  be  performed  may 
well  be  done  now.  When  a  statute  prescribes  a  time  within 
which  public  oflficers  are  to  perform  official  acts  regarding 
the  rights  of  others,  it  will  be  held  to  be  directory  merely  as 
to  third  persons,  aod  will  not  invalidate  or  prevent  official 
acts  after  the  expiration  of  that  time,  unless  the  nature  of 
the  act,  on  the  spirit  of  the  statute,  forces  a  contrary  con- 
clusion.— Comnirs'  Court  v.  Rather,  48  Ala.  448.  The  same 
principle  of  construction  is  announced  by  numerous  ad- 
judged cases,  and  by  approved  text-writers. — See  Cooley  on 
Stat.  Const.  78 ;  Dwarris  on  Statutes,  222,  note ;  Walker  v. 
Chapman,  22  Ala.  116  ;  Savage  v.  Walsh,  26  Ala.  629  ;  3  Mass. 
234 ;  14  Barbour,  290 ;  3  Hill,  N.  Y.  46  ;  14  Cal.  148  ;  5  Geo. 
524 ;  6  Wendell,  483 ;  10  Penn.  St.  451 ;  24  Mich.  237  ; 
Cooley  on  Taxation,  212-13  ;  74  Penn.  St.  400 ;  60  Penn.  St. 
464;  4  Neb.  336. 

3.  That  there  was  an  assessment  of  railroad  property 
during  these  several  years,  is  no  longer  an  open  question. 
Perry  County  v.  Railroad  Com.'pany,  68  Ala.  558-65.  Inde- 
pendent of  this  decision,  the  fact  is  abundantly  proved  by 
the  evidence  in  this  case.  The  records  were  produced,  when 
in  existence  ;  and  their  loss  and  contents,  when  not  produced. 
That  the  contents  of  lost  records  may  be  established  by 
parol,  can  not  be  doubted. — 1  Greenl.  Ev.  §  509 ;  Freeman 
on  Judgments,  §§  407,  606,  419  ;  Lyon  v.  Boiling,  14  Ala.  754 ; 
39  N.  H.  182  ;  Cooley  on  Taxation,  248 ;  Burroughs,  398.  It 
was  not  necessary,  as  urged  for  appellant,  to  have  the  rec- 
ords substituted,  or  their  defects  supplied,  by  bill  in 
chancery  :  on  the  contrary,  such  a  bill  could  not  have  been 
maintained. — Freeman  on  Judgments,  §  89a.  Such  a  power 
inheres  in  courts  of  general  jurisdiction,  and  pertains  to 
them  alone. — McLendon  v.  Jones,  8  Ala.  298 ;  Adkinson  v. 
Keil,  25  Ala.  551.  As  to  the  printed  reports  of  the  auditor, 
the  court  will  take  judicial  notice  of  them  as  public  docu- 
ments.—! Greenl.  Ev.  §§  5,  91,  478,  482  ;  1  Whart.  Ev.  317  ; 
2  Phill.  Ev.  105-9,  130,  144-5. 

4.  As  to  the  years  in  which  the  record  is  not  shown  to 
have  been  signed  by  the  members  of  the  board,  a  presump- 
tion will  be  indulged  in  favor  of  the  regularity  of  the  pro- 
ceedings, under  the  facts  disclosed  by  the  evilence. — Cooley 
on  Taxation,  329-32.  It  is  insisted,  moreover,  that  this  pro- 
vision of  the  statute  is  directory  merely,  and  the  failure  of 
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the  officers  to  do  their  duty  does  not  invalidate  the  tax. 
Burroughs,  396-98 ;  12  Wheaton,  84 ;  BariUtt  v.  Lang,  2  Ala. 
61 ;  Ex  parte  Owens,  52  Ala.  473. 

5.  In  the  matter  of  the  levy  by  the  county  officers,  it  is 
shown  that  the  Commissioners  Court  have  discharged  their 
duty  ;  and  the  county  assessor  can  not  perform  the  duties 
imposed  on  him  by  law,  until  he  is  furnished  with  the  nec- 
essary data  by  the  defendant.  As  a  ministerial  officer,  the 
defendant  can  not  shield  himself  behind  his  predecessor's 
non-action,  or  neglect  of  duty. — 10  Penn.  451 ;  31  Maine, 
272  ;  8  N.  Y.  330 ;  50  Penn.  408  ;  12  Iowa,  237  ;  High  on 
Extra.  Eemedies,  460,  491. 

6.  On  all  the  facts,  the  petitioner  has  shown  a  clear  right 
to  the  relief  prayed,  and  a  mandamus  should  be  awarded. 
Comm'rs  v.  Rather,  48  Ala.  433  ;  Ex  parte  Grant,  53  Ala.  17  ; 
High  on  Extra.  Eem.  139. 143, 368 ;  3  Wendell's  Blackst.  110; 
Cooley  on  Taxation,  514,  520 ;  5  Geo.  523 ;  8  N.  Y.  318;  12 
Iowa,  237 ;  Burroughs,  369,  454. 

STONE,  J. — The  present  case  comes  before  us  in  a  form 
different  from  that  presented  in  Perry  County  v.  S.,  M.  &  M. 
Railroad  Co.,  58  Ala.  546.  An  application  was  made  to  the 
court  below,  for  a  mandamus  to  the  auditor,  directing  and 
commanding  him  to  complete  and  apportion  the  assessment 
of  the  Memphis  and  Charleston  Railroad  Company  for  the 
years  1870  to  1874,  inclusive,  and  to  notify  the  assessor  of 
Jackson  county  "  of  the  number  of  miles  of  track,  and  value 
thereof,  and  the  proportionate  value  of  personal  property 
taxable"  in  said  county.  The  City  Court  of  Montgomery 
gracted  the  prayer  of  the  petition,  and  awarded  the  writ  of 
mandamus.  From  that  judgment  the  present  appeal  is 
prosecuted.  The  question  is  thus  raised,  has  the  petitioner 
shown  enough  to  authorize  the  relief  prayed,  either  iu  whole 
or  in  part  ? 

It  is  contended  before  us,  that  in  the  assessment  of  the 
railroad  valuations,  and  in  the  levy  of  the  county  taxes, 
many  irregularities  intervened,  which  render  the  proceedings 
void.  The  question  has  been  much  discussed,  what  regula- 
tions for  the  levy  and  assessment  of  taxes  are  mandatory, 
and  what  are  simply  directory.  All  directions  given  in  the 
statutes,  concerning  the  levy  and  assessment  of  taxes,  ought 
to  be  substantially  followed  by  courts  and  officers  charged 
with  the  duties.  They  would  not  be  enacted,  if  this  were 
not  the  intention  of  the  law-making  power.  "  But  the  negli- 
gence of  officers,  their  mistakes  of  fact  or  of  law,  and  many 
other  causes,  will  often  prevent  a  strict  observance  ;  and 
when  the  provisions  which  have  been  disregarded  constitute 
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parts  of  an  important,  perhaps  complicated  system,  it  be- 
comes of  the  highest  importance  to  ascertain  the  effect  the 
failure  to  obey  them  shall  have  on  the  other  proceedings 
with  which  they  were  associated  in  the  law." — Cooley  on  Tax. 
213.  In  French  v.  Edivards,  13  Wall.  506,  the  Supreme  Court 
of  the  United  States  said  :  "  There  are,  undoubtedly,  many 
statutory  requisitions  intended  for  the  guide  of  officers  in 
the  conduct  of  business  devolved  upon  them,  which  do  not 
limit  their  power,  or  render  its  exercise  in  disregard  of  the 
requisitions  ineffectual.  Such,  generally,  are  regulations 
designed  to  secure  order,  system  and  dispatch  in  proceed- 
ings, and  by  a  disregard  of  which  the  rights  of  parties  in- 
terested cannot  be  injuriously  affected.  Provisions  of  this 
character  are  not  usually  regarded  as  mandatory,  unless  ac- 
companied by  negative  words,  importing  that  the  act  required 
shall  not  be  done  in  any  other  manner  or  time  than  that 
designated.  But,  when  the  requisitions  prescribed  are  in- 
tended for  the  protection  of  the  citizen,  and  to  prevent  a 
sacrifice  of  his  property,  and  by  a  disregard  of  which  his 
rights  might  be,  and  generally  would  be,  injuriously  affected, 
they  are  not  directory,  but  mandatory.  They  must  be  followed, 
or  the  acts  done  will  be  invalid.  The  power  of  the  officer,  in 
all  such  cases,  is  limited  by  the  measure  and  conditions  pre- 
scribed for  its  exercise." 

■  In  Burroughs  on  Taxation,  249,  is  the  fpUowing  summary  : 
"Where  the  statute  directs  that  the  roll  shall  have  a 
column  for  '  true  value,'-  and  one  for  '  reduced  value,'  but 
the  roll  contains  only  one  column  marked  '  value,'  or  where 
there  is  no  column  for  income,  the  assessment  is  valid.  So, 
an  irregularity  in  issuing  the  notice  of  the  meeting  of  county 
clerks,  who  act  as  board  of  assessors,  or  the  failure  of  tax 
officers  to  list  all  the  property  in  their  districts  liable  to  taxa- 
tion, or  other  irregularities  and  informalities  which  make  the 
roll  not  in  strict  conformity  to  the  requirements  of  the 
statute,  are  regarded  as  directory.  Where  a  board  of  super- 
visors were  required,  at  their  June  meeting,  to  add  to  the 
assessment  any  taxable  property  omitted  by  the  assessor,  it 
is  said  that  such  a  requirement  as  to  time  is  directory,  and  a 
correction  at  a  later  meeting,  by  which  property  is  made  to 
bear  its  due  proportion  of  the  public  burden,  is  valid.  But, 
if  there  had  been  any  thing  in  the  act  to  show  that  the  legis- 
lature intended  the  time  fixed  as  a  limitation,  it  would  have 
been  invalid." 

In  Torrey  v.  Milbury,  21  Pick.  64,  the  court  said  :  "In 
considering  the  various  statutes  regulating  the  assessment  of 
taxes,  and  the  measures  preliminary  thereto,  it  is  not  always 
easy  to  distinguish  which   are  conditions  precedent  to  the 
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legality  and  validity  of  the  tax,  and  which  are  directory 
merely,  and  do  not  constitute  conditions.  One  rule  is  very 
plain  and  well  settled — that  all  those  measures  which  are 
intended  for  the  security  of  the  citizen,  for  ensuring  an 
equality  of  taxation,  and  to  enable  every  one  to  know  with 
reasonable  certainty  for  what  polls  and  for  what  real  and 
personal  estate  he  is  taxed,  and  for  what  all  those  who  are 
liable  with  him  are  taxed,  are  conditions  precedent ;  and 
if  they  are  not  observed,  he  is  not  legally  taxed,  and  he 
may  resist  it  in  any  of  the  modes  authorized  by  law  for  con- 
testiog  the  validity  of  the  tax.  But  many  regulations  are 
made  by  statute,  designed  for  the  information  of  assessors 
and  oflScers,  and  intended  to  promote  method,  system  and 
uniformity  in  the  modes  of  proceeding,  the  compliance  or 
non-compliance  with  which  does  in  no  respect  affect  the 
rights  of  tax-paying  citizens.  These  may  be  considered 
directory ;  officers  may  be  liable  to  legal  animadversion,  per- 
haps to  punishment,  for  not  observing  them ;  but  yet  their 
observance  is  not  a  condition  precedent  to  the  validity  of  the 
tax." 

By  a  statute  of  the  State  of  Michigan,  property  was  re- 
quired to  be  assessed  for  taxation  at  what  the  assessors  be- 
lieved to  be  the  true  cash  value  thereof,  and  the  assessors 
were  required  to  authenticate  the  assessment-roll  with  a  cer- 
tificate to  that  effect.  In  Clarke  v.  Crane,  5  Mich.  151,  the 
certificate  was  :  "  We  have  estimated  it"  [the  land  in  suit] 
"  at  a  sum  which,  for  the  purposes  of  assessing,  we  believe  to 
be  the  true  value  thereof."  The  word  cash  was  left  out.  It 
was  ruled  that  this  vitiated  the  assessment,  and  the  sale  made 
for  its  payment.  The  court  said  :  "  The  object  of  the  cer- 
tificate appears  to  be  two-fold — to  authenticate  the  assess- 
ment-roll, and  to  secure  equality  in  taxation  ;  and  with  a 
view  to  this  object,  the  assessors  are  required  to  state  in  their 
certificate,  that  they  have  assessed  the  property  mentioned 
in  the  assessment-roll  at  what  they  believe  to  be  the  true 
cash  value  thereof.  If  this  be  the  object, — and  we  can  see  no 
other, — the  tax-payer  alone  is  interested  in  this  part  of  the 
law.  It  is  for  his  protection.  .  .  He  pays  more  or  less 
tax  than  he  should  pay,  when  his  property  is  assessed  at  a 
sum  above  or  below  its  cash  value."  A  former  statute  of 
Michigan  had  required  the  assessors,  after  they  had  com- 
pleted the  assessment,  to  sign  it,  and  also  to  attach  to  it  a 
certificate  signed  by  them,  &c.  In  Sibley  v.  Smith,  2  Mich. 
486,  the  assessment  was  not  signed  by  the  assessors,  but 
there  was  a  certificate  signed  by  them.  The  court  held  that 
the  certificate  could  not  supply  the  omission  of  the  assessors 
to  sign  the  roll  itself,  and  that  for  want  of  such  signature  the 
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assessment  was  void. — See,  also,  Thames  Man.  Co.  v.  Lathropy 
7  Conn.  550  ;  Keeney.  Houghton,  19  Me.  368  ;  Blossom  v.  Can- 
non, 14  Mass.  177 ;  Johnson  v.  City,  21  Wise.  184. 

The  following  authorities  are  not  in  harmony  with 
this  view :  Van  Rensselaer  v.  Whitbeck,  7  Barb.  133  ;  3IUls  v. 
Gleason,  11  Wise.  470  ;  City  of  Davenport  v.  Railroad,  38  111. 
6H3 ;  Buck  v.  People,  ex  rel.,  78  111.  560.  In  Van  Rensselaer  v. 
Whitheck,  the  court  said  :  "  If  the  assessors  have  performed 
their  duty  in  making  the  assessment-roll,  as  they  may  be 
presumed  to  have  done,  the  certificate  amounts  to  nothing 
more  than  a  solemn  declaration  on  their  part,  that  they  have 
performed  such  duty.  It  forms  no  part  of  their  adjudication, 
upon  which  the  action  of  the  board  of  supervisors  is  to  be 
taken.  It  is  but  the  evidence  of  what  the  assessors  have 
done,  and  therefore,  it  seems  to  me,  would  not,  even  in  a 
direct  proceeding  bringing  in  question  the  validity  of  the 
assessment,  be  subject  of  review.  At  any  rate,  the  entire 
want  of  such  certificate,  much  less  the  omission  of  the 
assessor  to  adopt  the  form  prescribed  in  the  statute,  could 
not  invalidate  a  tax  charged  by  the  board  of  supervisors 
upon  the  persons  and  property  specified  in  the  assessment 
roll,  if  the  assessment  itself  were  in  all  respects  conformable 
to  law.  The  board  of  supervisors  is  required  to  examine  the 
assessment-rolls  returned  to  them,  for  the  single  purpose  of 
ascertaining  whether  the  valuations  of  real  estate,  in  one 
town  or  ward,  have  a  just  relation  to  those  in  the  other 
towns  or  wards  in  the  county  ;  and  if  they  do  not,  the  board 
is  authorized  to  change  such  valuation,  so  as  to  produce 
such  relation." 

In  Mills  V.  Gleason,  supra,  it  was  said :  "  It  is  also  ob- 
jected, that  the  assessors  did  not  meet  for  the  purpose  of 
hearing  objections,  as  required  by  the  charter.  .  .  We 
shall  attempt  to  determine  what  would  be  the  effect  of  an 
entire  omission  of  this  meeting  by  the  assessors.  It  is  un- 
doubtedly a  matter  of  much  difficulty,  both  upon  principle 
and  upon  authority,  to  determine  with  what  degree  of  strict- 
ness the  directions  of  the  statute  in  regard  to  taxation  must 
be  followed,  in  order  to  prevent  the  entire  tax  from  being 
illegal.  On  the  one  hand  is  the  evil  of  illegal  and  oppress- 
ive taxation  upon  the  citizen;  and  on  the  other,  the  danger 
of  defeating  entirely  the  collection  of  the  public  revenue,  by 
the  neglect  or  omissions  of  the  officers  to  whom  it  is  in- 
trusted. Perhaps,  the  only  method  of  solving  the  difficulty 
would  be,  to  hold  that  no  objection  which  did  not  go  to  the 
very  ground-work  of  the  tax,  so  as  to  affect  materially  its 
principle,  and  show  it  must  necessarily  be  illegal,  ought  to 
have  the  effect  of  rendering  the  whole  invalid.  .     But, 
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when  the  objection  is  a  mere  non-compliance  with  some  di- 
rection of  the  statute,  notwithstanding  which  the  tax  may- 
have  been  entirely  just  or  equal,  it  ought  not  to  have  that 
effect." 

In  Hilliard  on  Taxation  (ch.  1,  §  78),  it  is  said  :  "  Upon 
the  question,  whether  the  taxing  power,  and  the  forms  and 
proceedings  by  which  it  is  exercised,  are,  in  doubtful  cases, 
to  be  construed  in  favor  of  the  government  or  the  citizen,  it 
is  held  that  a  tax  is  to  be  presumed  to  have  been  properly 
levied,  and  that  taxation  for  public  purposes  is  to  be  con- 
strued liberally.  .  The  operations  of  governmerjt  can 
not  be  carried  on  without  the  expenditure  of  money,  and  that 
expenditure  must  be  supplied  by  taxes,  collected  from  its 
citizens.  The  power  to  tax  is,  therefore,  inherent  in  gov- 
ernment. From  the  very  nature  of  the  case,  such  a  power  is 
supreme." 

In  Buck  V.  People,  ex  rel,  78  111.  560,  it  is  held :  "  It  will  be 
presumed  that  taxes  are  properly  and  legally  assessed,  and 
are  legally  and  justly  due,  in  the  absence  of  proof  to  the 
contrary."  In  that  case  it  was  said  :  "  All  of  the  objections 
in  this  case  are  merely  technical,  and  devoid  of  merit.  There 
is  no  pretense  that  the  property  of  objectors  is  not  liable 
to  be  rated,  nor  that  they  are  unfairly  or  unjustly  assessed ; 
nor  do  they  claim  that  a  greater  rate  is  imposed  upon  them, 
than  on  other  citizens  of  the  district ;  nor  that  the  amount 
levied  is  not  indispensable  to  the  county  and  township  gov- 
ernments, the  keeping  of  roads  and  bridges  in  repair,  and  for 
the  maintenance  of  schools,  and  the  preservation  of  order 
in  the  villages  of  the  county." 

We  have  quoted  thus  elaborately  from  text- writers  and 
adjudged  cases,  to  show  the  general  drift  of  judicial  deter- 
mination on  the  question  in  hand.  We  concur  in  opinion 
with  the  Supreme  Court  of  the  United  States,  that  those 
legislative  directions  which  have  for  their  object  the  protec- 
tion of  the  tax-payer  against  spoliation,  or  excessive  assess- 
ment, must  be  treated  as  mandatory.  But,  if  there  be 
enough  to  show  that  the  assessment  is  so  made  and  ev- 
idenced as  to  be  understood,  then  regulations  designed  for 
the  information  of  the  assessor,  or  other  oflBcer,  intended  to 
promote  dispatch,  method,  system  and  uniformity  in  modes 
of  proceeding,  are  merely  directory.  So,  clerical  and  minis- 
terial duties,  the  observance  or  non-observance  of  which  do 
not  affect  the  tax-payer  injuriously,  must  be  classed  as  di- 
rectory. In  cases  of  taxes  imposed  by  municipal  corpora- 
tions, the  intendments  are  less  liberal. — Lott  v.  Boss,  38 
Ala.  156. 

Sections  24  to  26,  inclusive,  of  the  act  approved  December 
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31st,  1868  (Pamph.  Acts,  307-8-9),  provide  for  the  assessment 
of  railroads  in  this  State  for  taxation.  Section  24  requires 
an  annual  report  to  be  made  to  the  auditor  of  State  by  the 
railroad  officials,  showing  "  total  length  of  such  railroad,  the 
total  length  and  value  of  such  road,  including  right  of  way, 
road-bed,  side  track  and  main  track  in  this  State,  and  the 
total  length  and  value  thereof  in  each  county,  city,  aud  incor- 
porated town  in  this  State  ;  they  shall  also  make  return  of 
the  number  and  value  of  all  their  locomotive  engines, 
passenger,  freight,  platform,  construction  and  other  cars ; 
and  the  value  thereof  shall  be  apportioned  by  the  auditor, 
pro  rata,  to  each  mile  of  the  main  track ;  and  the  auditor  of 
State  shall  notify  the  assessors  of  each  county,  through 
which  such  railroad  runs,  of  the  numbers  of  miles  of  track 
and  value  thereof,  and  the  proportionate  value  of  personal 
property,  taxable  in  their  respective  counties."  Section  25 
provides  how  these  returns  are  to  be  made  of  roads  in  the 
hands  of  receivers  ;  and  then  directs,  if  the  returns  provided 
for  above  are  not  made  "  on  or  before  the  last  day  of  April 
annually,  the  auditor  shall  proceed  to  ascertain  the  values 
herein  required,  from  the  best  information  he  can  conveni- 
ently obtain,"  &c.  Section  26  :  "  That  the  auditor  of  State, 
treasurer  of  State,  and  secretary  of  State,  shall  constitute  a 
board  of  equalization,  a  majority  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business,  who  shall  meet  at 
the  office  of  the  auditor  of  State  in  Montgomery,  on  the  3d 
Wednesday  of  May  annually,  and  equalize  the  property  of 
railroad  companies  whose  roads  are  wholly  or  partially  in 
this  State,  as  returned  to  the  auditor  of  State  under  the  pro- 
visions of  this  act,  by  increasing  the  value  of  the  roads  and 
property  of  such  companies  as  shall  have  been,  in  their 
judgment,  returned  at  too  low  a  valuation,  and  diminishing 
the  value  of  such  as  may  have  been  returned  at  too  high  a 
valuation.  They  shall  keep  a  record  of  their  proceedings, 
which  shall  be  signed  by  all  the  members  present,  and  de- 
posited with,  and  kept  by  the  auditor  of  State.  .  .  The 
apportionment  herein  provided  for  shall  not  be  made,  until 
such  equalization  shall  have  been  made." 

The  act  approved  February  9th,  1870  (Pamph.  Acts,  87), 
we  have  heretofore  declared  to  be  unconstitutional. — Perry 
Co.  V.  R.  R.  Co.,  58  Ala.  546.  We  might  have  given  another 
reason  for  our  opinion,  equally  as  satisfactory.  It  is  not 
within  the  constitutional  power  of  the  legislature  to  relieve 
private  corporations  from  the  payment  of  a  tax,  the  burden 
of  which  rests  on  private  individuals. — Const,  of  1868,  Art. 
13,    sec.  4;  Const,    of  187o,  Art.   11,  sec.  6;    31ayor  dc.   v. 

Stoneivall  Ins.    Co.,  53   Ala.  570.      In   that  case  we   said : 
Vol   lxt. 
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"When  the  legislature  provides  for  taxing  the  property 
of  individuals,  this  clause  of  the  constitution  requires 
it  to  tax  the  property  of  corporations  for  pecuniary 
profit  to  the  same  extent,  and  for  the  same  purposes."  See, 
also,  City  of  Davenport  v.  R.  B.  Co.,  38  Iowa,  633  ;  City 
Council  of  Montgomery  v.  Gas-Liglit  Co,,  at  the  present  term. 
In  the  revenue  law  approved  March  19,  1875,  sections  21, 
22  and  23  (Pamph.  Acts,  14,  15),  reenacted,  verbatim,  sections 
24-5-6  of  the  act  approved  December  31,  1868.  So  that 
the  sections  of  the  revenue  law  of  1868,  so  far  as  they  relate 
to  the  assessment  of  railroads  for  taxation,  were  of  force 
during  all  the  time  material  to  be  inquired  of  in  the  present 
case. 

We  do  not  hesitate  to  declare,  that  many  of  the  provisions 
of  the  revenue  law  copied  above  were  intended  merely  as 
guides  to  the  officers  charged  with  the  duty  of  assessment, — 
intended  to  secure  system,  uniformity  and  dispatch  in  the 
discharge  of  this  trust.  The  tax-payer  can  not  be  injuriously 
affected  by  compliance  or  non-compliance  with  these  direc- 
tions. Hence,  they  are  classed  as  directory,  in  contradistinc- 
tion to  other  clauses  styled  mandatory,  or  conditions  prece- 
dent, as  Ch.  J.  Shaw  phrases  it ;  mandatory,  because  they 
are  designed  to  protect  the  tax-payer  against  unjust  assess- 
ment and  spoliation.  Each  class,  it  is  the  duty  of  the  assess- 
or to  observe  and  obey ;  but  a  failure  to  conform  to  those 
falling  within  the  first  class,  does  not  invalidate  the  assess- 
ment, while  a  non-observance  of  the  mandatory  duties  ren- 
ders it  wholly  void.  It  is  our  duty,  as  we  have  shown  above, 
to  indulge  every  reasonable  intendment  in  favor  of  regular- 
ity, in  assessment  for  State  taxation,  rather  than  paralyze 
this  motive  power  of  the  State's  machinery. — Hilliard  on 
Taxation,  36,  §  78 ;  Cooley  on  Taxation,  329. 

Among  the  many  directions  in  sections  24-5-6  of  the  reve- 
nue law  of  1868,  given  for  the  guidance  of  railroad  officials, 
the  auditor,  and  State  board  of  equalization,  we  are  satisfied 
that  none  of  them  are  made  conditions  precedent,  unless 
they  are  the  following.  In  s.ection  26  it  is  said,  the  auditor 
shall  not  apportion  the  values  among  the  several  counties, 
until  the  equalization  shall  have  been  made.  This  is  man- 
datory, and,  if  disobeyed,  will  avoid  the  tax.  The  same  sec- 
tion declares  who  shall  constitute  the  State  board  of  equali- 
zation, aud  directs  that  they  shall  "  meet  at  the  office  of  the 
auditor  of  State  in  Montgomery,  on  the  3d  Wednesday  of 
May  annually."  Has  the  tax-paying  railroad  an  interest  in 
having  this  meeting  take  place  on  the  very  day  named  in  the 
statute  ?  and  will  such  corporation  be  liable  to  be  injuriously 
affected,  if  the  meeting  take  place  on  a  different  day  ?     This 
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must  depend  on  the  powers  of  the  board  when  assembled, 
the  purpose  of  the  meeting,  and,  mainly,  their  duty  vel  non 
to  furnish  to  the  officers  of  the  railroad  company  the  right 
and  privilege  of  appearing  before  them.  If  it  is  intended 
that  the  proceedings  shall  be  ex  parte,  then,  whether  the 
meeting  be  held  on  the  day  mentioned  in  the  statute,  or  on 
any  other  day,  can  not  injuriously  affect  the  tax-payer.  The 
tax-paying  railroad  has  first  had  the  privilege  and  opportu- 
nity, through  its  highest  and  most  trusted  officers,  of  describ- 
ing its  property,  and  fixing  upon  it  its  own  estimated  values, 
under  solemn  oath.  The  powers  of  the  board  of  equalization 
are  what  its  name  imports ;  to  "  equalize  the  property  of 
railroad  companies.  ...  as  returned  to  the  auditor  of 
State  under  the  provisions  of  this  act,  by  increasing  the  value 
of  the  roads  and  property  of  such  companies  as  shall  have 
been,  in  their  judgment,  returned  at  too  low  a  valuation,  and 
diminishing  the  value  of  sach  as  may  have  been  returned  at 
too  high  a  valuation."  It  will  be  observed  that  this  language 
only  speaks  of  equalizing  the  valuations,  by  either  increasing 
or  diminishing  the  sums  shown  in  the  sworn  return  of  the 
officers.  Equalization  of  assessment  and  burdens  is  the  aim 
of  this  enactment.  Not  a  word  said  about  having  the  tax- 
payers before  them,  hearing  complaints,  or  of  receiving  tes- 
timony. This  trust  is  confided  to  high  executive  officers  of 
the  commonwealth,  who  are  presumed  to  be  impartial  arbi- 
ters in  the  premises ;  and  we  do  not  think  it  was  contem- 
plated by  the  legislature,  that  complaints,  remonstrances, 
contests  or  trials  should  be  had  before  them.  They  were  to 
equalize — adjust  the  burdens  equally — and  the  high  official 
character  and  oath  of  the  members  of  the  board  were 
esteemed  a  sufficient  guaranty  of  faithful  and  impartial  per- 
formance. We  do  not  consider  the  time  of  the  meeting  of 
the  State  board  of  equalization  as  mandatory. — Commission- 
ers of  Limestone  County  v.  Rather,  48  Ala.  433. 

The  State  board  of  equalization  "  shall  keep  a  record  of 
their  proceedings,  which  shall  be  signed  by  all  the  members 
present,  and  deposited  with,,  and  kept  by  the  auditor  of 
State."  There  can  be  no  doubt  that  the  injunction  to  keep 
a  record  of  their  proceedings  is  mandatory.  Official  action, 
such  as  this,  shomd  never  be  confided  to  so  treacherous  a 
custodian  as  human  memory.  It  must  be  recorded.  A 
record  is  a  writing  or  memorandum  made  to  preserve  knowl- 
edge and  remembrance  of  a  transaction.  It  may  be  enrolled 
on  parchment  or  paper,  or  written  in  a  book.  The  proceed- 
ings of  the  courts  of  England  were  preserved  in  parchment 
rolls.  Our  acts  of  legislation  are  not  recorded  in  books,  but 
are   enrolled   on  paper,  and  in  this  form  preserved  in  the 
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archives  of  State.  When  they  are  printed,  if  a  discrepancy 
is  discovered  between  the  written  "  roll "  and  the  printed 
copy,  the  former  prevails  over,  and  corrects  the  latter.  So, 
we  do  not  think  it  was  or  is  indispensable  tbat  the  proceed- 
ings of  the  board  of  equalization  should  be  recorded  in  a 
book.  When  completed,  and  deposited  with  the  auditor,  the 
board  of  equalization  has  finished  its  work. 

"  Shall  be  signed  by  all  the  members  present."  This  was 
evidently  intended  as  a  means  of  authentication,  and  a  guar- 
anty that  the  record  contained  tbe  true  finding  and  deter- 
mination of  the  board,  it  is  the  evidence  which  the  statute 
requires,  for  the  protection  and  safety  of  the  tax-payer.  We 
hold  that  this  is  mandatory,  and  a  condition  precedent  to 
the  right  of  the  auditor  to  apportion  the  values  between  the 
several  counties,  which  the  statute  declares  shall  not  be  done 
until  the  equalization  shall  have  been  made. —  Clark  v.  Crane, 
5  Mich.  151 ;  Sibley  v.  Smith,  2  Ih.  486. 

Some  of  the  records  of  equalization  were  imperfect  when 
made  and  filed,  in  the  omission  of  the  signatures  of  the 
officers  of  the  board  of  equalization.  This  is  fatal  to  all  the 
assessments  found  in  that  condition.  The  records  of  the 
equalizations,  which  were  not  recorded  in  a  book,  after  being 
deposited  with  the  auditor,  are  not  now  in  that  office.  The 
testimony  shows  they  were  used  as  co'py  in  printing  the  an- 
nual reports  of  the  auditor,  and  were  then  permitted  to  per- 
ish. We  need  scarcely  say  this  was  unauthorized.  They 
were  records,  and  should  have  been  preserved.  But,  if  suf- 
ficient when  made  and  filed,  their  destruction  has  not  de- 
stroyed their  efficacy,  if  the  contents  can  now  be  established 
by  proof.  Parol  testimony,  if  clear  and  satisfactory,  is  com- 
petent and  sufficient  to  establish  their  existence,  loss,  and 
contents. — 1  Greenl.  Ev.  §  509  ;  Smith  v.    Wert,  63  Ala. 

Recurring  to  the  statute,  and  to  the  duty  of  the  president 
and  secretary  of  railroads  thereunder,  we  find  it  is  made 
their  duty,  annually,  in  the  month  of  April,  to  report  to  the 
auditor, 7?r.s/,  *'  the  total  length  of  such  railroad."  The  pur- 
pose of  this  is  shown  farther  on  in  the  statute.  It  is,  to 
enable  the  auditor  to  apportion  the  taxable  value  of  the  roll- 
ing stock — "  locomotive  engines,  passenger,  freight,  platform, 
construction  and  other  cars" — between  the  several  counties, 
&c.,  in  this  State,  through  which  the  railroad  passes.  Boil- 
ing-stock pertains  to  the  whole  road, — runs,  or  may  run,  the 
whole  length  of  it,  and  belongs  to  no  one  section  more  than 
another.  If  the  railroad  extends  beyond  our  boundaries, 
into  another  State,  the  rolling-stock  belongs  equally  to  that 
part  of  the  road  which  is  within  this  State,  and  to  that  part 
which  is  without  the  State.     The  jurisdiction  into  which  the 
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road  runs,  after  leaving  our  State,  has  the  same  claim  and 
right  to  derive  revenue  from  such  rolling-stock,  that  this 
State  asserts.  Hence,  our  legislation  is  so  shaped,  as  to 
assess  for  taxation  only  that  per-centage  or  proportion  of 
the  rolling-stock,  which  the  number  of  miles  of  the  main 
track  of  the  railroad  which  is  in  Alabama  bears  to  the  wholo 
length  of  the  railroad,  from  one  terminus  to  the  other  ;  and, 
for  purposes  of  taxation,  we  apportion  the  value  of  the  en- 
tire rolling-stock  of  the  road  between  the  several  counties 
through  which  it  passes,  according  to  the  same  rule.  This 
renders  it  necessary,  to  a  correct  assessment  of  the  rolling- 
stock,  that  the  value  of  all  that  is  employed  on  the  railroad, 
and  the  length  of  the  entire  main  track  of  the  road,  shall  be 
ascertained. 

The  next  duty  required  of  the  president  and  secretary  is, 
that  their  report  shall  show  "  the  total  length  and  value  of 
such  road,  including  the  right  of  way,  road-bed,  side  track 
and  main  track  in  this  State,  distinguishing  the  total  length 
and  value  thereof  in  each  county,  city,  and  incorporated 
town  in  this  State."  The  purpose  of  this  requirement  was, 
that  a  basis  of  apportionment  among  the  several  counties 
might  be  obtained,  as  affecting  the  assessment  of  the  right 
of  way,  road-bed,  side  track  and  main  track.  This  report  is 
not,  in  its  nature,  conclusive,  either  as  to  length  of  track,  or 
value.  Neither  is  the  making  of  such  report  an  indispensa- 
ble condition  precedent  to  the  assessment  of  the  taxable 
values,  and  their  apportionment ;  for,  if  the  officers  of  the 
railroad  fail  "  to  make  the  returns  required,  ...  to 
the  auditor  of  State,  on  or  before  the  last  day  of  April  annu- 
ally, the  auditor  shall  proceed  to  ascertain  the  values  herein 
required,  fi*om  the  best  information  he  can  conveniently  ob- 
tain ;"  and  the  statute  then  proceeds  to  declare,  that  the 
auditor  shall  "  apportion  the  same  among  the  several  coun- 
ties, cities  and  incorporated  towns,  through  which  such  roads 
run,  in  the  manner  hereinbefore  provided."  It  will  thus  be 
seen,  that  the  statute  has  conferred  very  ample  means  and 
power  for  assessing  that  part  of  the  property  of  railroads, 
which  it  is  made  the  duty  of  the  president  and  secretary  to 
report  annually  to  the  auditor. 

In  the  case  of  Perry  County  v.  Railroad  Company,  58  Ala. 
546,  we  said,  "  Sections  24  to  28  of  the  act  [of  1868]  relate 
to  railroads  and  telegraph  companies ;  and  the  provis- 
ions in  regard  to  these  are  entirely  different  [from  the  pro- 
visions which  pertain  to  other  and  general  subjects  of 
taxation].  As  to  these,  the  assessor  has  nothing  to  do  with 
the  sworn  list  of  the  tax-payer,  nor  in  the  matter  of 
fixing  the  values.     These  duties  are  confided  to  the  auditor, 
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who  is  to  notify  the  assessor  thereof.  The  assessor,  it  is 
true,  is  required  to  assess  the  local  property  of  the  railroad 
in  his  county  ;  but  of  the  road  proper,  and  its  rolling-stock, 
he  has  notiiing  to  do  with  the  assessment.  I^e  simply  as- 
sesses, and  adds  the  other  local  property,  to  the  assessment 
which  has  been  made  and  furnished  to  him  by  the  auditor." 
We,  in  the  same  case,  said  :  "  A  law  which  levies  a  tax,  and 
provides  for  its  assessment,  will  not  justify  the  collection  of 
the  tax  until  the  assessment  has  been  first  made.  .  .  There 
must  be  an  assessment,  either  made  pursuant  to  the  levy,  or 
adopted  as  the  basis  of  the  levy,  else  there  can  be  no  lawful 
collection  of  taxes ; "  and  we  cited  authorities  in  support  of 
these  views. 

In  Burroughs  on  Taxation,  §  94,  it  is  said  :  "  The  assess- 
ment ascertains  what  persons  and  property  are  liable  under 
the  tax  bill,  the  value  of  the  property,  and  the  amount  of  the 
tax,  to  be  paid  by  each  person  to  the  State."  Section  95  : 
"  The  assessment  is  usually,  and  almost  universally,  made  a 
matter  of  record.  This  record  is  called  the  roll,  or  list.  This 
roll  contains  the  names  of  the  persons  taxed,  the  amount  of 
the  poll-tax,  a  description  of  the  personal  property  owned  by 
each  person,  the  value  of  it,  and  the  amount  of  the  tax  ;  a 
description  of  the  land  owned  by  each  person,  the  number  of 
acres,  the  situation  and  the  value,  with  amount  of  tax,  and 
the  total  amount  of  tax  assessed  upon  each  person  for  all 
the  property  listed."  And  in  section  96  this  author  says  : 
"  The  proper  description  of  property  on  the  roll  is  of  the  first 
importance  ;  for,  if  it  is  not  sufficiently  described,  all  the  sub- 
sequent proceedings  for  the  collection  of  the  tax  are  invalid." 

In  Cooley  on  Taxation,  258-9,  it  is  said  :  "  This  [assess- 
ment] is  always  requisite,  when  the  taxes  are  to  be  levied  in 
proportion  to  an  estimate,  either  of  values,  ot  benefits,  or  the 
results  of  business.  .  .  Of  the  necessity  of  an  assess- 
ment no  question  can  be  made.  Taxes  by  valuation  can  not 
be  apportioned  without  it.  Moreover,  it  is  the  first  step 
in  the  proceedings  against  individual  subjects  of  taxation, 
and  is  the  foundation  of  all  which  follow  it.  Without  an 
assessment  they  have  no  support,  and  are  nullities.  It  is, 
therefore,  not  only  indispensable,  but  in  making  it  the  pro- 
visions of  the  law  under  which  it  is  to  be  made,  must  be  ob- 
served with  particularity."  This  is  supported  by  numerous 
authorities,  cited  by  the  author.  In  Hilliard  on  Taxation, 
chap.  10,  pp.  290-1,  it  is  said  :  "  Assessment  is  defined  as 
the  making  out  of  a  list  of  property,  and  fixing  its  valuation 
or  appraisement.  .  .  Assessment  is  so  far  an  insepara- 
ble incident  to  taxation,  that  no  right  of  action  arises  until  a 
legal  assessment  is  made.     .      .     So,  a  payment  of  money  as 
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taxes  on  property  before  the  assessment,  and  the  collector's 
receipt  therefor,  are  no  legal  discharge  of  taxes  subsequently 
assessed  thereon." 

In  the  case  of  Perry  County  v.  Railroad  Co.,  58  Ala,  546, 
we  declared  tnat,  as  the  record  was  then  presented,  no  taxes 
had  been  assessed  on  the  railroad  for  the  years  1870,  1871, 

1872,  1873,  1874 ;  that  the  power  to  assess  back,  or  omitted 
taxes,  was  statutory ;  and  that  there  was  no  statute  author- 
izing the  assessment  of  railroads  and  their  rolling-stock,Jfor 
back  taxes,  or  taxes  of  previous  years,  which  had  been 
omitted  in  assessment.  That  case  originated  in  a  petition 
to  the  Chancery  Court,  praying  that  the  receiver,  in  whose 
hands  the  road  had  been  placed  by  a  decretal  order  of  the 
court,  be  ordered  to  pay  the  taxes  alleged  to  be  due  from  the 
railroad  for  the  years  from  1869  to  1874,  inclusive.  The 
petition  set  forth  that  the  taxes  for  the  year  1869  had  been 
properly  assessed  as  State  taxes,  on  a  valuation  of  $202,- 
515.60  at  three-fourths  of  one  per-cent;  that  the  court  of  county 
commissioners  of  Perry  county  had  thereupon  levied  a  coun- 
ty tax  on  said  railroad  for  that  year,  \  which  amounted  to 
$1,291.03,  which  was  not  paid,  in  consequence  of  the  enact- 
ment of  February  9th,  1870,  attempting  to  amend  section 
24  of  the  act  of  December  31st,  1868 ;  and  that  said  enact- 
ment of  February  9th,  1870,  was  unconstitutional  and  void. 
According  to  the  averments  of  the  petition,  all  the  steps  re- 
quired by  the  revenue  law  of  1868  had  been  taken  in  the 
assessment  and  levy  of  taxes  on  that  railroad,  for  the  year 
1869.  Nothing  remained  to  be  done,  but  to  enforce  the  col- 
lection of  the  taxes.  The  averments  of  the  petition  relating 
to  the  taxes  of  1870-74,  inclusive,  were  as  follows  :     ''  And 

Eetitioner  further  states  and  showSj^that  a  similar  or  like  tax 
ecame  due  and  payable  from  said  railroad  corporation,  for 
and  during  each  of  the  succeeding  years  1870,  1871,  1872, 

1873,  and  1874,  but  which  was  never  assessed  or  paid,  and 
is  still  due  and  unpaid  to  your  petitioner."  Hence  we  said 
in  that  case,  "  it  is  shown  by  the  averments  of  the  petition 
that  no  county  tax  was  levied  for  the  years  1870,  1871,  1872, 
1873,  1874."  Levy  of  county  taxes  succeeds  assessment  for 
State  taxes,  and  the  petition  in  that  case  showed  there  had 
been  no  levy  or  payment  of  county  taxes  for  those  years. 

The  record  before  us  shows,  that  in  April  in  each  of  the 
years  1870  to  1874,  inclusive,  the  oflScers  of  the  railroad 
made  their  sworn  report  to  the  auditor  of  State,  setting 
forth  all  that  was  required  of  them  by  law,  except  that  in 
neither  of  said  reports  is  "  the  total  length  of  the  railroad  " 
given.  These  reports  were  filed,  and  remain  on  file  in  the 
auditor's  office.    The  record  also  shows,  that  these  reports 
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were  annually  laid  before  the  board  of  equalization,  and  the 
board  proceeded  to  pass  upon  the  matter  of  equalizing  the 
values,  but  not  on  the  third  Wednesday  in  May.  The  meet- 
ing for  1870  was  on  July  28.  A  record  was  kept  of  the 
equalizations  made  at  this  time,  raising  the  value  of  the 
main  track  of  the  M.  &  C.  Railroad  from  $7,500  per  mile,  at 
which  it  was  returned,  to  $10,000  per  mile.  "  Value  of  1st 
class  passenger  cars  M.  &  C.  R.  R.  be  increased  to  $2,000 
each.  .     Baggage  cars  :  all  valued  over  $1,000  to  be  re- 

duced to  $1,000  each,  and  those  valued  less  than  $1,000  to 
$800  each.  .  .  Freight  cars  valued  at  $600  each  on  all 
the   roads.     .  The    other   rolling-stock  of  the  various 

roads  to  be  valued  as  per  returns  from  the  companies."  The 
report  had  shown  the  number  and  description  of  rolling- 
stock,  with  values  annexed,  and  total  length  of  miles  of  main 
track  and  side  track  ;  but  failed  to  show  the  number  of  miles 
of  either  in  Jackson  county.  The  proceedings  of  the  board 
of  equalization  for  this  year  were  signed  by  all  the  members 
of  the  board.  The  foregoing  is  all  that  is  shown  in  refer- 
ence to  equalization  or  apportionment  in  1870,  except  that 
the  auditor's  printed  report  shows — 

Total  length  main  track 155  2-10  miles. 

side  track 8  8-10      " 

"         "         main  track,  Jackson  County.  . .     40  9-10       " 

•     "        "        side  track  2  5-10      " 

Valuation,  whole  track,  equalized $1,835,000 

rolling-stock  ..."■■ 253,050 

In  reference  to  the  printed  reports  of  the  auditor,  the  tes- 
timony was  as  follows  :  Tables  were  made  in  the  auditor's 
office,  by  the  clerks,  showing  the  values  of  the  several  rail- 
roads and  their  rolling-stock,  as  fixed  by  the  board  of  equal- 
ization ;  and  these  were  deposited  in  the  auditor's  office ; 
but  they  were  not  signed  by  the  members  of  the  board. 
These  tables  were  handed  to  the  printer,  to  be  used  as  copy 
in  setting  up  the  types  to  print  the  reports,  and  were  not 
afterwards  preserved.  The  original  manuscript  tables  are 
lost,  or  destroyed,  but  the  printed  tables  have  been  pre- 
served in  the  auditor's  office,  and  are  correct  copies  of  the 
originals,  as  originally  made  out  and  filed.  The  proof  is  that 
this  method  was  pursued  in  each  of  the  years,  up  to,  and 
including  the  year  1874. 

The  reports  made  by  the  railroad  officials  to  the  auditor, 
in  each  of  the  years  1871-2-3-4,  showed  the  whole  length 
of  main  and  side  track  in  Alabama,  with  the  value  of  each, 
description  and  value  of  all  the  rolling-stock,  and  length  and 
value  of  main  and  side  track  in  Jackson  county.     The  audi- 
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tor's  book  of  record  shows  nothing  of  equalization  in  1871. 
The  auditor's  printed  report  shows  total  length  of  main 
track,  155  2-10  miles  ;  side  track,  8  8-10  miles  ;  value  main 
track,  Jackson  county,  $61.3,500  ;  side  track,  $25,000  ;  rolling 
stock,  $80,060.  These  for  Jackson  county.  No  proof  that 
any  record  of  this  was  signed  by  the  members  of  the  board 
of  equalization,  and  no  record  that  the  board  met  this  year. 

There  is  a  record  of  the  meeting  of  the  board  in  1872, 
which  shows  that  all  the  members  were  present,  and  raised 
the  valuation  of  the  Memphis  and  Charleston  railroad,  main 
track,  frona  $7,500  to  $14,000  per  mile  ;  side  track  increased 
to  $9,000  per  mile  ;  and  fixed  the  value  of  the  several  classes 
of  rolling-stock.  This  signed  by  two  members  of  the  board, 
and  by  the  secretary.  Report  of  the  auditor  shows  main 
track,  155  2-10  miles,  at  $14,000  per  mile  ;  8  8-10  miles,  at 
$9,000  per  mile  ;  total  value,  rolling-stock,  $294,900.  For 
Jackson  county ;  main  track,  40  9-10  miles,  $572,500 ;  side 
track,  2  5-10  miles,  $22,500  ;  and  rolling-stock,  $77,715.24. 
These  all  equalized  values. 

The  statute  requires,  that  the  board  of  equalization  shall 
keep  a  record  of  their  proceedings,  which  shall  be  signed  by 
all  the  members  present.  It  is  shown  above  that,  when  the 
board  entered  upon  its  duties  in  1872,  all  were  present,  and 
yet  only  two  of  their  three  names  are  signed  to  the  record. 
Two,  a  majority  of  the  members,  constitute  a  quorum,  and 
are  competent  to  decide  all  questions  that  come  before  the 
board.  The  making  and  signing  a  record  of  their  proceed- 
ings is  an  official  duty,  which  the  law  casts  on  these  officers — 
a  duty  covered  by  their  official  oaths — and  it  is  a  presump- 
tion of  law  that  sworn  officers  do  their  duty.  We  feel  bound 
to  presume,  in  support  of  the  correctness  of  their  conduct, 
that  before  their  labors  were  completed,  one  of  the  members 
absented  himself,  and  that  the  record  was  in  fact  signed  by 
all  the  members  present. 

The  record,  or  rather  the  absence  of  a  record,  for  the  year 
1873,  leaves  the  subject  of  assessment  and  equalization 
for  that  year,  in  the  condition  the  tax  for  the  year  1871  was 
left  in,  with  the  exception  that  there  is  no  ascertainment 
of  the  proportion  of  miles,  -values,  or  rolling-stock,  which 
belong  to  Jackson  county.  All  we  can  learn  is  contained  in 
the  auditor's  report,  which  shows  the  following,  and  only  the 
following,  as  the  equalized  values :  Whole  length,  main 
track,  155  2-10  miles,  at  $14,000  per  mile  ;  whole  length,  side 
track,  8  8-10  miles,  at  $7,500  per  mile  ;  total  value,  rolling 
stock,  $284,000. 

The  year   1874  is  in  precisely  the  same  condition  as  the 
year  1873.     True,  the   record   book  in   the   auditor's  office 
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shows  that  the  board  of  equalization  met  and  adjourned; 
but  it  shows  notliing  of  what  they  did,  and  is  not  signed  by 
either  of  the  members  of  the  board. 

In  Perry  County  v.  S.,  M.  (&  31.  R.  R.  Co.,  we  declared, 
that  the  auditor  of  State  is  the  assessor  of  railroads  proper 
and  their  rolling-stock,  for  taxation.  True,  the  board  of 
equalization,  of  which  he  is  a  member,  aid  him  in  fixing  the 
values.  But  on  him  is  devolved  the  duty  of  receiving  the 
returns,  and  of  apportioning  the  assessment  among  the 
several  counties.  Assessment,  in  this  connection,  means  the 
ascertainment  and  determination  of  the  number  of  miles 
and  value  of  the  main  track  and  of  the  side  track,  and  the 
description  and  valuation  of  the  rolling-stock.  Then,  the 
number  of  miles  of  track  in  each  county  fills  up  the  measure 
of  information, — the  ascertainment  of  all  the  material  facts, 
involved  in  assessment.  All  else  is  mere  arithmetic.  These 
facts  being  determined,  the  share  of  the  burden  which  per- 
tains to  each  county  is,  in  legal  effect,  ascertained ;  for 
id  certum  est,  quod  certum  reddi  potest.  While  we  find  no  au- 
thority the  law  confers  on  the  auditor  to  assess  back  or 
escaped  taxes,  and  think  there  is  a  want  of  machinery  in 
the  law  to  enable  him  to  do  so,  we  hold  he  is  not  without 
power  to  certify  at  any  time,  to  the  county  tax-assessor,  the 
ascertained  value  of  the  track  of  the  road  in  his  county,  and 
the  proportion  of  the  value  of  the  rolling-stock  which  is 
subject  to  tax  in  his  county.  And  if  the  facts  have  been  so 
ascertained,  and  shown  by  legal  evidence,  that  by  mere 
calculation  he  can  determine  the  proportion  of  values  that 
may  be  liable  to  taxation  in  any  given  county,  this  mere 
clerical  function  he  can  perform  at  any  time.  There  is 
nothing  judicial  in  this.  It  is  scarcely  necessary  to  add,  that 
the  duty  the  statute  requires  of  the  auditor,  to  "  notify  the 
assessors  of  each  county,  through  which  such  railroad  runs, 
of  the  numbers  of  miles  of  track  and  value  thereof,  and  the 
proportionate  value  of  personal  property  taxable  in  their 
respective  counties,"  is  purely  ministerial,  and  may  be  per- 
formed at  any  time. 

Under  the  principles  here  declared,  petitioner  was  and  is 
entitled  to  relief  for  the  taxes  of  the  years  of  1870  and  1872. 
As  to  the  other  years  named,  no  relief  can  be  granted  on  the 
facts  shown.  The  judgment  of  the  City  Court  is  reversed, 
at  the  cost  of  the  appellee,  so  far  as  the  costs  of  appeal  are 
concerned. 

The  writ  of  mandamus  is  ordered,  commanding  the  audi- 
tor, Jesse  M.  Carmichael,  in  whose  name  this  appeal  is  re- 
vived, to  certify  to,  and  notify  the  tax-assessor  of  Jackson 
county,  for  the  tax  years  1870  and  1872,  of  the  numbers  of 
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miles  of  track  and  value  thereof,  of  the  Memphis  and 
Charleston  railroad,  and  the  proportionate  value  of  personal 
property  taxable  in  said  county. 

Note  by  Reporter. — The  appellant's  counsel  applied  by 
petition  for  a  rehearing  in  this  case,  and,  in  support  of  their 
application,  submitted  a  printed  argument  on  two  points, 
citing  authorities,  as  follows  : 

1.  The  law  requires,  as  a  basis  of  the  apportionment 
sought  to  be  made,  that  the  total  length  of  the  road,  both 
within  and  beyond  the  limits  of  this  State,  shall  be  ascer- 
tained by  the  auditor  ;  and  the  apportionment  can  not  be 
made,  until  this  essential  fact  is  first  ascertained  :  without  it 
there  can  be  no  valid  assessment.  Any  apportionment  made 
by  the  auditor,  in  the  absence  of  this  fact,  would  necessarily 
be  conjectural,  and,  of  course,  without  foundation  in  law  or 
in  fact.  The  court,  in  the  opinion  delivered,  recognizes  the 
fact  of  this  important  omission  ;  and  the  appellant  asks  that 
the  necessary  conclusion  may  be  drawn,  and  the  whole 
assessment  of  the  rolling-stock,  &c.,  be  held  invalid.  In  this 
connection,  the  following  authorities  are  relied  on  :  Thames 
Man.  Co.  v.  Lathrop,  7  Conn.  550 ;  U Antignac  v.  City  Coun- 
cil of  Augusta,  31  Geo,  700 ;  Philadelphia  v.  Miller,  49  Penn. 
449;  McCall  V.  Lorimer,  4  Watts,  351;  Thatcher  v.  Foiuell, 
6  Wheaton,  119. 

2.  The  most  important  point  in  the  case,  a  reconsider- 
ation of  which  is  asked,  is  solely  a  legal  proposition — whether 
the  provision  of  the  statute,  contained  in  the  26th  section, 
which  says  that  the  board  of  equalization,  therein  provided 
for,  "  shall  meet  at  the  office  of  the  auditor  in  Montgomery, 
on  the  third  Wednesday  of  May  annually,  and  equalize  the 
property  of  railroad  companies,"  &c.,  is  mandatory,  or  only 
directory;  and  this  involves  the  further  question,  whether  it 
was  intended  that  the  proceedings  of  the  board  should  be 
ex  parte,  without  notice  to  the  parties  to  be  affected  by  their 
action,  and  without  an  opportunity  to  be  heard.  On  the  first 
argument  of  the  case,  it  was  assumed  that  this  provision  was 
mandatory  ;  and  it  was  understood  to  be  conceded,  in  effect, 
by  the  appellee's  counsel,  in  whose  printed  brief  it  was  said : 
"If  they  [that  is,  the  board  of  equalization]  increase  or 
diminish  the  value,  it  is  done  in  open  day,  at  a  time  when  the 
tax-payer  may  be  present,  at  a  place  fixed  by  law,  where  he 
may  be  heard  by  himself  or  counsel."  It  is  submitted,  with 
respect,  that  if  the  provision  is  not  mandatory — if  the  board 
can  meet  at  any  time  and  place  other  than  that  designated 
in  the  law,  and  fix  the  valuation  of  railroads,  or  other  prop- 
erty, without  notice  to  the  parties  whose  rights  are  involved , 
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aud  without  giving  them  an  opportunity  to  be  heard — then 
the  hiw  itself  is  unconstitutional,  because  it  deprives  them 
of  their  property  without  "  due  process  of  law,"  in  violation 
of  the  constitutional  guaranty,  "  which  is  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of  the  powe,"s  of 
government,  unrestrained  by  the  established  principles  of 
private  right  and  distributive  justice." — Bank  of  Columbia  v. 
Okelij,  4  Wheaton,  234.  See,  also,  Cooley  on  Const,  Lim.  356. 

In  the  matter  of  taxation,  as  said  by  Judge  Cooley,  "  every 
person  is  liable  to  have  a  demand  established  agaihst  him  on 
the  judgment  of  others,  regarding  the  sum  which  he  should 
justly  and  equitably  contribute  to  the  public  revenues." 
But  he  adds  :  "  Moreover,  the  persons  who  make  the  assess- 
ment, lighten  the  burden  upon  themselves,  in  proportion  as 
they  increase  upon  others.  In  such  proceedings,  there- 
fore, it  must  be  a  matter  of  the  utmost  importance  to  the 
person  assessed,  that  he  should  have  some  opportunity  to  be 
heard  before  the  charge  is  fully  established  against  him  ; 
and  it  would  seem  to  be  a  dictate  of  strict  justice,  that  the 
law  should  make  reasonable  provision  to  secure  him,  as  far 
as  may  be,  against;  partiality,  malice,  or  oppression."  Again  : 
"  We  should  say  that  notice  of  such  proceedings,  and  an 
opportunity  for  a  hearing  of  some  description,  are  matters 
of  constitutional  right.      .  .     It  is  not  customary  to  pro- 

vide that  the  tax-payer  shall  be  heard  before  the  assess- 
ment is  made ;  but  a  hearing  is  given  afterwards,  either 
before  the  assessors  themselves,  or  before  some  court  or 
board  of  review.  And  of  the  meeting  of  that  court,  or  board, 
the  tax-payer  must  in  some  manner  be  informed ;  either 
by  personal  notice,  or  by  some  general  notice  which  is 
reasonably  certain  to  reach  him  ;  or,  which  is  equivalent, 
by  some  general  law  which  fixes  the  time  and  place  of  the 
meeting,  and  of  which  he  must  take  notice.  All  these  pro- 
visions, being  of  vital  importance  to  the  tax-payer,  must  be 
regarded  as  compulsory,  and  a  compliance  with  them  as  con- 
ditions precedent  to  any  further  step  to  charge  him  with  a 
tax." — Cooley  on  Taxation,  265.  In  support  of  these  views 
of  the  eminent  text-writer,  and  as  illustrations  of  the  princi- 
ple stated  by  him,  the  attention  of  the  court  is  invited  to  the 
following  cases  :  Thomas  v.  Gain,  35  Mich.  164  :  Philadel- 
phia V.  Miller,  49  Penn.  440-48  ;  State  v.  Taylor,  35  N.  J.  Law, 
188 ;  Staie  v.  Parker,  34  Ih.  352 ;  Nixon  v.  Buple,  30  lb.  60 ; 
Patten  v.  Green,  13iCal.  325  ;  Hambleton  v.  Dempsey,  20  Ohio, 
173  ;  State  Railroad  Tax  Cases,  92  U.  S.  609. 

So  far  as  the  provisions  of  the  revenue  law  relate  to  the 
taxation  of  the  property  of  individuals,  these  principles  are 
recognized,  and  it  is  provided,  "  with  studied  care  and  par- 
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ticularity  of  detail,  that  ample  notice  shall  be  given  to  the 
tax-payer,  and  opportunity  afforded  him  to  be  present  and  be 
heard  when  taxes  are  assessed  against  him. " — Lehman^ 
Durr  &  Go.  v.  Robinson,  59  Ala.  219.  The  property  of  cor- 
porations is,  by  constitutional  provision,  required  to  be  taxed 
as  the  property  of  individuals. — Const.  1868,  art.  13,  §  4  ; 
Const.  1875,  art.  11,  §  6.  Some  difference  in  the  details  of 
assessment,  as  between  individuals  and  corporations,  was 
unavoidable ;  but  the  same  general  principles  must  apply 
alike  to  b6th  :  otherwise,  the  law  would  be  partial  in  its 
operation,  and,  for  that  reason,  unconstitutional. —  Vanzant  v. 
Waddell,  2  Yerger,  280 ;  Jones  v.  Perry,  10  Yerger,  59.  By 
construing  this  provision  as  mandatory,  these  constitutional 
objections  are  obviated,  and  effect  is  given  to  the  whole  law 
according  to  the  legislative  intention. 

On  a  subsequent  day  of  the  term,  in  response  to  the 
application  for  a  rehearing,  the  following  opinions  were 
delivered : 

STONE,  J. — The  argument  for  a  rehearing  in  this  case  is 
certainly  able,  and,  on  the  main  point,  is  strengthened  by 
many  citations.  There  is  much  contrariety  of  opinion  in  the 
adjudged  cases,  on  the  question  when  statutory  provisions 
for  assessing  and  collecting  taxes  are  mandatory,  and  when 
they  are  simply  directory.  No  amount  of  learning  or  logic 
can  reconcile  the  various  rulings.  In  some  of  the  States, 
great  strictness  is  required  in  the  observance  of  statutory 
regulations  ;  while  in  others,  liberal  intendments  are  indulged 
in  favor  of  the  correct  performance  of  duties  the  law  casts 
on  the  officials,  to  whom  it  confides  this  trust.  Government 
can  not  exist  without  a  revenue  ;  and  hence  taxation  is  one 
of  the  attributes  of  governmental  power,  which  even  the  sov- 
ereignty can  not  surrender.  The  preservation  of  peace  and 
order,  the  repression  of  crime,  the  right  to  acquire  and  enjoy 
property,  the  protection  of  the  weak  against  the  strong  and 
lawless, — all  these  are  functions  of  government,  whose  very 
life  and  continued  existence  must  depend  on  revenue — on 
taxation.  All  are  alike  bound  to  contribute,  because  all  are 
alike  protected.  We  agree  with  that  class  of  decisions  which 
presumes  that  sworn  officers  do  their  duty,  and  that  taxes 
are  levied  and  assessed  according  to  law,  unless  the  contrary 
is  shown,  or  unless  some  mandatory  provision  of  the  law 
requires  that  some  particular  act  or  acts  be  affirmatively 
shown  in  the  proceedings. — Hilliard  on  Taxation,  ch.  1,  §  78. 

In  our  opinion  heretofore  delivered  in  this  cause,  we  held 
that  the  revenue  law  of  1868,  section  26,  which  fixes  the  time 
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when  the  State  board  of  equalization  shall  meet  and  equalize 
the  values  of  railroad  property,  was,  as  to  the  time  of  meet- 
ing, directory.  One  argument  by  which  we  reached  that  in- 
terpretation of  the  legislative  will  was,  that  the  statute  makes 
no  provision  for  the  presence  of  persons  representing  the 
railroads — makes  no  provision  for  the  introduction  of  evi- 
dence, or  the  trial  of  any  controverted  issue,  and  limits  their 
powers  to  the  matter  of  so  changing  the  valuations  of  the 
property  returned  by  the  railroad  officials,  if  necessary,  as  to 
equalize  them.  In  this  section,  as  we  have  said,  there  is  no 
provision  for  the  presence  of  opposing  interests,  or  for  the 
trial  of  contested  issues.  In  the  same  statute,  sections  97  to 
100,  are  found  the  provisions  for  a  county  board  of  equaliza- 
tion. In  section  99  it  is  provided  "  that  any  person,  feeling 
himself  aggrieved  by  reason  of  the  erroneous  or  excessive 
valuation,  may  appeal  to  the  bo6,rd  of  equalization  for  cor- 
rection or  abatement."  This  evidently  contemplates  the 
presence  of  the  tax-payer,  or  his  right  to  be  present.  It  was, 
therefore,  necessary  for  the  county  board  of  equalization  to 
meet  on  the  day  mentioned  in  the  statute,  that  the  tax-payer 
might  know  when  to  appear  and  present  his  appeal  against 
what  he  considered  excessive  valuation.  This  provision  is 
mandatory.  Why,  we  may  ask,  was  this  change  of  provision 
in  the  two  sections  of  the  same  statute  ?  Why  provide  for  a 
complaint,  or  presentation  of  grievance  in  the  one  case,  and 
not  in  the  other,  if  both  are  to  receive  the  same  construc- 
tion? 

Since  the  liability  for  the  taxes  claimed  in  this  suit  has 
accrued,  the  law  in  reference  to  the  county  and  State  boards 
of  equalization  has  been  changed  in  phraseology.  The  pro^ 
visions  constituting  the  State  board  for  equalizing  the  val- 
uation of  railroads  and  their  rolling-stock  are  found  in  sec- 
tion 383  of  the  Code  of  1876.  That  statute,  like  the  act  of 
1868,  makes  no  provision  for  the  presence  of  any  one  repre- 
senting the  railroads.  It  directs  the  board  to  meet  on  the 
3d  Wednesday  in  April,  and  constitutes  the  governor  presi- 
dent of  the  board.  But  it  provides  that,  if  a  quorum  fails  to 
meet  on  that  day,  the  governor  may  appoint  another  day, 
and  may  make  new  appointments  as  often  as  may  be  neces- 
sary, until  a  quorum  can  be  assembled.  It  requires  notice 
of  the  appointed  days  for  meeting  to  be  given  to  the  other 
members  of  the  board,  but  fails  to  require  any  other  notice. 
It  is  manifest  that,  under  this  statute,  a  meeting  of  the  board 
may  take  place,  and  rightfully  take  place,  of  which  no  one 
save  the  members  will  have  any  notice.  There  are  other 
provisions  of  this  statute  which  tend  strongly  to  show  the 
officers  of  the  railroad  are  not  expected  to  be  present,  unless 
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their  presence  is  demanded  by  the  board.  Now,  this  statute, 
section  383  of  the  Code,  is  directory,  under  all  the  definitions 
and  authorities. —  Commissioners  of  Limestone  County  v.  Bather, 
48  Ala.  433.  Would  it  not  be  strange,  if  we  were  to  hold  the 
language  of  the  act  of  1868  to  be  mandatory  as  to  the  time 
the  board  should  meet,  and  the  provision  on  the  same  sub- 
ject in  the  act  of  February,  1877  (Code,  §  383),  to  be  only 
directory  ?  Can  it  be  that  the  legislature  intended  to  efi'ect 
this  change  ?  We  think  the  legislature,  in  the  added  pro- 
visions found  in  the  act  of  1877,  only  gave  a  legislative  inter- 
pretation of  that  part  of  the  act  of  1868,  and  that  they  had 
no  intention  of  changing  its  character  in  this  respect. 

The  differences  between  the  State  and  county  boards  of 
equalization,  under  the  later  statute,  are  much  more  marked, 
than  they  were  in  the  act  of  1868. — See  Code  of  1876,  sec- 
tions 428  to  432.  We  miglft  again  ask,  why  this  change,  if 
attendance  and  contestation  before  the  State  board  were 
contemplated. 

We  adhere  to  our  former  opinion,  and  overrule  the  appli- 
cation for  a  rehearing. 

SOMERYILLE,  J. — I  am  unable  to  concur  in  the  opinion 
of  the  majority  of  the  court  in  this  case,  or  in  the  judgment 
refusing  the  application  for  a  rehearing,  and  therefore  re- 
spectfully dissent  therefrom. 

I  am  of  opinion  that  the  statute,  which  fixes  the  time  and 
place  for  the  meeting  of  the  State  board  of  equalization,  is 
clearly  mandatory,  and  not  merely  directory.  It  is,  as  it 
ought  in  justice  to  be,  a  matter  of  constitutional  right,  that 
every  person,  whose  property  is  affected  by  the  action  of 
such  a  body,  should  have  notice,  either  actual  or  constructive, 
of  the  time  when,  and  the  place  where  such  meeting  is  to  be 
constituted  and  held.  To  refuse  arbitrarily  the  opportunity 
of  personal  presence  to  interested  parties,  would  be  a  denial 
of  that  "  due  process  of  law  "  guaranteed  by  the  constitution. 
Mead  v.  Larkin,  at  the  present  term.  It  can  neither  be  in- 
tended, nor  should  it  be  tolerated,  that  such  proceedings, 
which  are  t/wasi-judicial  in  their  nature,  should  be  conducted 
in  secret  deliberation,  and  ex  parte.  The  owner  of  property 
assessed  may  be  prejudiced  by  undue  partiality  in  the  matter 
of  valuation,  or  by  manifest  errors  of  bad  judgment,  or  even 
ignorance  of  fact  or  law  on  the  part  of  the  members  of  the 
board.  Though  the  statute  may  secure  no  right  of  appeal 
in  these  cases  to  the  tax-payer,  it  does  not  contemplate  that 
he  shall  be  remediless,  for  all  such  proceedings  are  subject 
to  review  Iby  certiorari.  This  right  might  be  rendered  prac- 
tically nugatory,  if  the  meetiogs  of  this  body  could  be  held, 
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regardless  of  law,  at  another  time  and  place  than  that  desig- 
nated, and  without  proper  notice.  "  Such  regulations  for 
the  protection  of  individual  rights,"  as  a  learned  text-writer 
and  jurist  forcibly  observes,  "  are  reasouable,  and  they  are 
demanded  by  justice  and  general  convenience.  On  general 
principles,  they  must  be  regarded  as  mandatory,  and  a  strict 
observance  of  their  provisions  held  to  be  essential." — Cooley 
on  Taxation,  265  ;  Cooley  on  Const.  Lim.  356 ;  Burroughs 
on  Taxation,  §§  102,  141. 

I  think  these  views  are  sustained  by  ample  and  almost 
uniform  authority,  including  both  the  text-writers  and  the 
adjudged  cases. —  Thomas  v.  Gain,  35  Mich.  164  ;  Philadelphia 
V.  Miller,  49  Penn.  St.  440 ;  Hamhleton  v.  Dempsey,  20  Ohio,  173 ; 
Lehman,  Durr  ct  Co.  *v.  Robinson,  59  Ala.  219  ;  Darling  v. 
Gunn,  50  111.  424 ;  State  Railroad  Tax  Cases,  92  U.  S.  609 ; 
Nixon  V.  Ruple,  30  N.  J.  (Law  Kep.)  60 ;  State  v.  Parker,  34 
N.  J.  (Law  Eep.)  352. 


Porter  v.  Smith. 

Action  againsf  Attorney -at- Law,  for  Money  Had  and  Received. 

1.  Fraud,  as  exception  to  statute  of  limitations. — Long  before  the  adoption  of 
the  statute  in  reference  to  fraud  and  fraudulent  concealment  as  an  exception 
to  the  statutes  of  limitation  (Code,  §  3242  ;  Kev.  Code,  §  2946  ;  Code  of  1853, 
§  2492),  it  was  a  settled  doctrine  of  courts  of  equity,  that  when  fraud  had  been 
concealed  by  a  party  against  whom  there  was  a  cause  of  action,  the  statute  of 
limitation^  did  not  begin  to  run  in  his  favor,  until  the  discovery  of  the  fraud, 
or  until  the  party  aggrieved  had  had  a  reasouable  opportunity  for  discover- 
ing it. 

2.  Same. — The  application  of  this  principle  to  courts  of  law,  as  enunciated 
by  Lord  Mansfield  in  Bree  v.  Ilolhreck  (Dougl.  654),  though  denied  in  New 
York,  Virginia,  and  North  Carolina,  was  supported  by  the  weight  of  authority 
in  the  other  States  of  the  Union  ;  but,  under  the  decisions  of  the  courts  adopt- 
ing it,  it  was  doubtiul  whether  the  time,  necessary  to  complete  the  statutory 
bar,  commenced  to  run  only  from  the  discovery  of  the  fraud,  or  whether  a 
reasonable  time  was  allowed  for  bringing  suit. 

3.  (Same.— This  being  the  state  of  the  law  before  the  adoption  of  the  stat- 
ute, as  the  legislature  must  be  presumed  to  have  known,  the  statutory  limit  of 
one  year  is  prescribed  as  the  reasonable  time  within  which  the  aggrieved  par- 
ty, seeking  to  avoid  the  operation  of  the  statute  ot  limitations  on  the  ground 
of  fraud,  or  fraudulent  concealment  by  the  defendant,  must  institute  his  suit. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 
This  action  was  brought  by  William  Porter,  a  non-resi- 
dent of  the  State,  against  James  Q.  Smith,  to  recover  money 
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alleged  to  have  been  collected  by  the  defendant,  as  plain- 
tiff's attorney,  and  not  paid  over  on  demand ;  and  was  com- 
menced on  the  14th  September,  187G.  The  complaint  con- 
tained only  the  common  money  counts,  each  claiming  money 
alleged  to  be  due  on  the  9th  November,  1871.  The  defend- 
ant pleaded  the  general  issue,  payment,  and  the  statute  of 
limitations  of  six  years.  To  the  several  pleas  setting  up  the 
statute  of  limitations,  the  plaintiff  filed  a  special  replication, 
as  follows  :  "  That  heretofore,  to-wit,  in  the  year  1867,  the 
said  defendant  was  a  practicing  lawyer  in  Alabama,  and,  as 
such  lawyer,  received  from  plaintiff,  for  collection,  a  claim 
against  the  Alabama  and  Tennessee  Eivers  Eailroad  Com- 
pany ;  that  plaintiff  then  was  a  citizen  and  resident  of  New 
York,  and  has  so  continued  up  to Jbhe  present  time;  that 
defendant  brought  suit  on  said  claim,  against  said  railroad 
company,  in  the  District  Court  of  the  United  States  at  Mont- 
gomery, some  time  during  the  year  1867,  and  judgment  was 
thereupon  rendered  in  favor  of  the  plaintiff',  some  time  dur- 
ing said  year  1867  ;  that  the  money  on  said  judgment  was 
afterwards  made  by  the  United  States  marshal,  and  was  by 
him  paid  over  to  said  defendant,  who  was  plaintiff's  attor- 
ney ;  that  on  or  about  the  5th  October,  1869,  inquiry  was 
made  of  said  defendant,  on  behalf  of  said  plaintiff,  as  to  the 
condition  of  said  claim,  and  his  response  was  that  said  rail- 
road company  was  insolvent ;  which  response  was  dated  the 
24th  December,  1869.  And  plaintiff  avers,  that  said  defend- 
ant, at  the  time  said  representation  was  made,  had  already 
collected  said  money  on  said  claim ;  and  that  said  represen- 
tation was  false ;  and  that  said  defendant,  knowingly,  will- 
fally  and  fraudulently  concealed  from  said  plaintiff  the  fact 
of  the  collection  of  said  money ;  and  that  by  reason  of  said 
willful,  false  and  fraudulent  concealment  of  the  fact  that  said 
money  had  been  collected,  plaintiff  was  prevented  from 
making  any  demand  on  said  defendant,  for  the  payment  of 
said  money,  or  from  bringing  any  suit  against  defendant  for 
the  recovery  of  the  same,  until  after  the  expiration  of  six 
years  after  the  collection  of  said  money  by  said  defendant. 
And  plaintiff  further  avers,  that  a  demand  was  made  on  said 
defendant,  for  the  payment  of  said  money,  within  six  years 
after  plaintiff  received  information  that  said  defendant  had 
collected  said  money ;  which  information  was  received  by 
plaintiff  on  the  3d  day  of  April,  1875  ;  and  afterwards,  before 
the  commencement  of  this  action,  a  demand  was  made  on 
said  defendant,  on  behalf  of  plaintiff,  for  the  payment  of 
said  money  ;  and  this  action  was  commenced  within  six  years 
after  the  discovery  by  plnintiff  that  said  money  had  been 
collected,  by  defendant."     The  court  sustained  a  demurrer 
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to  this  replication,  and  its  judgment  on  the  demurrer  is  now 
assigned  as  error. 

Sayee  &  Graves,  for  the  appellant. — This  action  is  not 
founded  on  a  fraud — does  not  "  seek  relief  on  the  ground  of 
fraud,"  as  those  words  are  used  in  the  statute. — Code,  §  3242. 
It  is  simply  an  action  for  money  had  and  received ;  and  the 
statute  of  limitations  being  pleaded,  the  plaintiff  replies  a 
fraudulent  representation  and  concealment  by  the  defendant, 
and  the  commencement  of  the  action  within  six  years  after 
the  discovery  of  the  fraud.  In  such  cases,  the  rule  has  been 
long  settled,  that  the  statute  does  not  begin  to  run  until  the 
discovery  of  the  fraud. — Snodgrass  v.  Br.  Bank  at  Decatur, 
25  Ala.  161 ;  Bailey  v.  Glover,  21  Wallace,  349 ;  15  Kansas, 
581.  No  legislation  was  necessary  for  such  cases,  and  the 
statute  was  not  intended  to  apply  to  them.  Under  section 
3231,  "  civil  actions  for  any  injury  to  the  person  or  rights  of 
another,  not  arising  from  contract,  and  not  herein  specifically 
enumerated,"  are  required  to  be  brought  within  one  year ; 
and  section  3242  was  intended,  in  such  cases,  to  allow  twelve 
months  after  the  discovery  of  the  fraud  which  constituted 
the  cause  of  action  ;  or  it  may  have  been  intended  to  give  a 
cumulative  remedy  in  other  cases  of  fraud ;  but  it  never 
could  have  been  designed  to  take  away  existing  remedies,  or 
to  shield  and  protect  the  person  guilty  of  the  fraud. 

KiCE  &  Wiley,  contra. — The  replication  was  a  departure 
from  the  complaint ;  the  former  being  a  common  action  of 
assumpsit,  and  the  latter  *'  seeking  relief  on  the  ground  of 
fraud." — McAden  v.  Gibson,  5  Ala.  341.  If  the  action  can  be 
supported  on  the  ground  of  fraud,  it  was  barred  by  the  stat- 
ute of  limitations. — Code,  §  3242 ;  Samuels  v.  Ainsioorth, 
13  Ala.  366 ;  4  J.  B.  Moore,  508.  The  replication  is  defec- 
tive, also,  in  its  averments  as  to  the  particular  facts  consti- 
tuting the  fraud,  the  time  they  were  discovered,  the  diligence 
used,  &c. — See  Betts  v.  Leiois,  19  How.  72  ;  Baubien  v.  Baubien, 
23  How.  119  ;  Badger  v.  Badger,  2  Wall.  95  ;  1  Curtis,  C.  C. 
220  ;  Kennedy  v.  Greene,  1  My.  &,  K.  722 ;  Stearns  v.  Page, 
7  How.  829 ;  9  Greenl.  131 ;  28  Miss.  434 ;  8  Allen,  131 ;  31 
Maine,  448 ;  Wood  v.  Carpenter,  decided  by  U.  S.  Supreme 
Court,  and  reported  in  Boston  Law  Reporter,  for  March  10, 
1880,  p.  297. 

SOMERVILLE,  J.— This  case  is  determined  by  the  con- 
struction of  section  3242  of  the  Code  of  1876,  which  reads  as 
follows  :  "  In  actions  seeking  relief  on  the  ground  of  fraud, 
where  the  statute  has  created  a  bar,  the  cause  of  action  must 
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not  be  considered  as  having  accrued,  until  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  the  fraud,  after 
which  he  must  have  one  year  within  tvhich  to  prosecute  his  suit.'' 

The  state  of  the  law  before  the  enactment  of  this  statute, 
and  touching  this  particular  subject-matter,  will  throw  some 
light  upon  the  legislative  intention.  It  is  known  to  have 
been  the  long-settled  doctrine  of  courts  of  equity,  that  if 
fraud  has  been  concealed  by  a  party,  against  whom  there  is 
a  cause  of  action,  the  statute  of  limitations  does  not  com- 
mence to  run,  until  the  fraud  has  been  discovered,  or  until 
the  party  aggrieved  shall  have  had  reasonable  opportunity 
afforded  him  for  discovering  it. — Angell  on  Lim.  §  183  ;  Snod- 
grass  v.  Branch  Bank  at  Decatur,  25  Ala.  161 ;  Coster  v.  Mur- 
ray, 5  John.  (N.  Y.)  Ch.  522.  The  reason  given  by  Lord 
Redesdale,  in  Hovenden  v.  Lord  Annesley  (2  Sch,  &  Lef.  634), 
was,  that  the  conscience  of  the  party  being  so  affected,  he 
ought  not  to  be  allowed  to  avail  himself  of  the  lapse  of  time. 
The  first  authoritative  application  of  this  principle  to  courts 
of  law  found  encouragement,  if  not  origin,  in  the  apparent 
dictum  of  Lord  Mansfield,  uttered  in  Bree  v.  HoJhreck,  Doug. 
654,  that  "  there  may  be  cases  which  fraud  will  take  out  of 
the  statute  of  limitations."  And  while  the  soundness  of  the 
doctrine,  as  applicable  to  courts  of  law,  has  been  denied  in 
some  of  the  States,  including  New  York,  Virginia,  and  North 
Carolina,  we  think  the  weight  of  authority  in  this  country 
clearly  supports  the  affirmative. — Angell  on  Lim.  §  186 ; 
Wear  v.  Skinner,  24  Amer.  Rep.  517  (46  Md.  257). 

In  courts  of  equity,  the  rule  prevailed,  that  suit  must  be 
prosecuted,  in  all  such  cases,  within  a  reasonable  time  after 
the  discovery  of  the  alleged  fraud,  while  in  courts  of  law  it 
was  doubtful  whether  time  commenced  to  run  only  from  the 
discovery  of  the  fraud,  or  whether  a  reasonable  time  was 
allowed  for  instituting  suit. — Johnson  v.  Johnson,  5  Ala.  90. 
We  take  it  for  granted  that  an  appreciation  of  this  difficulty 
confronted  the  law-making  power,  when  the  statute  under 
consideration  was  enacted.  The  legislature  meant  to  desig- 
nate "  one  year,''  as  a  reasonable  time,  within  which  the  party 
aggrieved  should  prosecute  his  suit,  in  all  cases  where  he 
sought  relief  from  the  operation  of  a  bar  created  by  the  stat- 
ute of  limitations,  where  that  relief  was  based  upon  the 
fraud,  or  fraudulent  concealment  of  the  defendant. 

The  suit  in  this  case,  not  having  been  commenced  within 
the  space  of  one  year  from  the  discovery  of  the  fact  that  the 
appellee  had  collected  and  converted  the  money  in  question 
to  his  own  use,  was  barred  by  the  statute  of  limitations. 
The  demurrer  was  properly  sustained  to  the  replication  filed 
by  appellant  to  pleas  numbered  3,  4,  and  5. 
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It  is  unnecessary  to  consider  the  other  questions  raised 
by  the  record. 

The  judgment  is  affirmed. 


Hosea  v,  Talbert. 

Action  on  Promissory  Note,  by  Payee  against  Makers. 

1.  "Waiver  in  note,  of  exemptions;  presumption  in  favor  of  judgment. — In  an 
action  on  a  promissory  note,  which  is  not  set  out,  but  in  and  by  which,  as  the 
complaint  averred,  "the  defendants  waived  all  constitutional  and  statutory 
exemptions;"  judgment  on  verdict  being  rendered  for  the  plaintitf,  on  issue 
joined  on  the  plea  of  non  est  factum,  but  without  incorporating  in  it  the 
waiver  of  exemption  ;  this  court  will  not  reverse,  on  account  of  the  refusal  to 
amend  the  judgment  by  setting  out  the  waiver,  when  the  record  does  not  show 
on  what  evidence  the  action  ol  the  court  below  was  based  :  in  the  absence  of 
the  evidence,  the  presumption  will  be  indulged  that  it  justified  the  refusal  to 
amend. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Luther  K.  Smith. 

Eugene  McCaa,  for  appellant. 

W.  E.  &  K.  H.  Clarke,  contra. 

BRICKELL,  C.  J. — The  complaint  is  founded  on  a  prom-* 
issory  note,  and,  after  describing  the  note,  contains  an  aver- 
ment, "  that  in  and  by  said  note  the  said  defendants  waived 
all  constitutional  and  statutory  exemptions  under  the  con- 
stitution .  and  laws  of  Alabama.  "  Two  of  the  defendants 
did  not  appear,  or  plead.  Five  of  them  pleaded  non  est 
factum,  and  the  statute  of  frauds.  A  demurrer  was  sustained 
to  the  latter  plea,  and  issue  was  joined  on  the  other  ;  and 
there  was  a  verdict  and  judgment  for  the  plaintiff.  Sub- 
sequently, the  plaintiff  moved  to  amend  the  judgment-entry, 
so  that  it  would  recite  and  declare  the  waiver  by  defendants 
"  of  exemptions  under  the  constitution  and  statutes  of  this 
State.  "  The  motion  was  overruled,  and  that  is  the  matter 
of  error  assigned  by  the  appellant. 

It  is  not  shown,  by  bill  of  exceptions  or  otherwise,  what 
evidence  was  introduced  in  support  of,  or  in  opposition  to 
the  motion  to  amend  the  judgment,  nor  upon  what  ground 
the  motion  was  overruled.  In  this  state  of  the  record,  it 
must  be  presumed,  in   support  of  the  judgment  of  the  pri- 
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mary  court,  that  there  was  before  it  sufficient  evidence  to 
authorize  the  judgment.  A  party  complaining  of  error,  is 
bound  to  show  it  affirmatively.  An  appellate  court  may 
not  see  clearly  that  the  judgment  complained  of  is  right  : 
unless  it  is  clearly  and  affirmatively  shown  to  be  erroneous, 
the  presumption  of  correctness  must  prevail. — 1  Brick.  Dig. 
781,  §§  118-120.  It  is  not  unreasonable  to  presume  that, 
upon  an  examination  of  the  note,  the  court  was  satisfied  the 
intention  to  waive  was  expressed  too  vaguely,  or  ambigu- 
ously, for  any  effect  to  be  given  to  it ;  or  that  the  words, 
which  the  plaintiff  construed  as  a  waiver,  would  not  bear 
that  construction.  The  complaint  does  not  set  out  that  part 
of  the  note,  either  according  to  its  tenor  and  effect,  or  in 
hcBC  verba ;  but  contaius  no  more  than  an  averment  of  the 
conclusion  reached  by  the  pleader  from  his  own  examination 
of  it.  That  conclusion  may  have  been  erroneous.  It  is  un- 
necessary to  speculate  as  to  the  facts  which  may  have  been 
shown  to  the  court,  compelling  a  refusal  of  the  motion  to 
amend.  The  refusal  is  not  affirmatively  shown  to  have  been 
erroneous,  and,  of  consequence,  the  judgment  must  be 
affirmed. 

The  appellees  have  waived  the  cross-assignment  of  errors, 
in  the  event  the  assignment  in  chief  does  not  prevail ;  and 
they  are  not,  of   consequence,  considered. 

Affirmed. 


Scott  V,  Ware. 

Robinson  v.  Ware. 

Lehman,  Durr  &  Co.  v.  Ware. 

Bill  in  Equity  for  Foreclosure  of  Mortgage ;  and  Petitions  for 
Rents  and  Profits  in  hands  of  Receiver  in  another  suit. 

1.  Renis  and  profits,  as  between  mortgagor  and  mortgagee. — When  the  mort- 
gagor is  allowed  to  remain  in  possesbion  after  the  law-day  of  the  mortgage, 
although  default  has  been  made  in  the  payment  of  the  secured  debt,  he  is 
entitled  to  take  the  rents  and  profits  to  his  own  use,  unless  they  are  specifi- 
cally pledged;  and  the  mortgagee  can  not  assert  a  right  to  them,  as  a  legal 
incident  of  the  mortgage,  although  he  may  claim  and  intercept  them  by  exer- 
cising either  his  legal  or  equitable  remedies  ;  that  is,  by  notice  to  the  tenant 
to  pay  the  rents  to  him  as  they  accrue,  or  by  entry  on  the  lands,  or  by  recov- 
ering the  possession  by  action  at  law,  or  by  filing  a  bill  for  foreclosure,  and 
having  a  receiver  of  the  rents  and  profits  appointed  ;  but  merely  filing  a  bill 
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for  foreclosure,  without  the  appointment  of  a  receiver,  does  not  interfere  with 
the  mortgagor's  right  to  the  rents  and  profits. 

2.  Receiver;  when  appointed  under  bill  of  foreclosure. — The  appointment  of  a 
receiver  is  not  a  matter  of  course  under  a  bill  for  the  foreclosure  of  a  mort- 
gage :  to  authorize  such  appointment,  it  must  be  clearly  shown,  by  allegation 
and  proof,  that  the  mortgige  security  is  inadequate,  and  that  the  mortgagor  is 
insolvent ;  or  fraud,  or  imminent  peril  to  the  rights  of  the  mortgagee,  must  be 
established. 

3.  Same;  under  creditors^  bill,  filed  by  mortgagee. — The  mortgagee  having 
filed  a  general  creditors'  bill,  figainst  the  executor  aud  devisees  ot  the  deceased 
mortgagor,  with  others  holding  under  them  ;  alleging  the  insolvency  of  the 
executor,  and  that  he  was  relieved  by  the  will  from  giving  any  bond,  and  ask- 
ing the  appointment  of  a  receiver  to  take  possession  of  all  the  property  of  the 
estate,  including  the  mortgaged  lands  ;  this  does  not  fasten  any  lien  on  the 
rents  and  profits  of  the  mortgaged  lands,  as  in  favor  of  the  complninant  as 
mortgagee,  nor  in  any  way  enure  to  his  benefit  as  mortgagee;  since  the  pos- 
session of  the  receiver  is  taken  and  hold  for  the  benefit  of  the  parties  to  the 
suit,  and  strangers  can  not  claim  any  benefit  from  it. 

4.  Same ;  rents  and  profits  in  hands  of  receiver,  after  dismissal  of  bill  —Such 
•  bill  having  been  dismissed  on  demurrer,  because  it  showed  that  the  com- 
plainant's debt  was  barred  by  the  statute  of  limitations,  but  without  preju- 
dice to  the  rights  of  the  complainant  as  mortgagee,  the  rents  and  profits 
in  the  hands  of  the  receiver  belong  to  the  devisees,  or  to  those  who  have 
succeeiled  to  their  rights  ;  and  the  mortgagee  can  not  claim  them  in  the 
hands  of  the  receiver,  nor  intercept  them  by  filing  a  bill  to  foreclose  his 
mortgage. 

5.  Devised  lands;  title  and  rights  of  deuisee.— When  lands  are  devised,  the 
title  vests  in  the  devisee  from  the  moment  of  the  testator's  death,  subject  to 
the  exercise  of  the  statutory  powers  with  which  the  personal  representative  is 
clothed  for  the  protection  of  creditors  ;  and  the  devisee  may  alien  and  convey 
his  right  and  title  to  another,  though  the  lands  would  remain  liable  for  debts 
as  before. 

6.  Transfer  of  receivership  from  one  cause  to  another. — Cases  may  arise,  in 
which  it  would  be  the  duty  of  the  court,  on  dismissing  a  bill,  to  retain  the 
custody  of  the  property  and  funds  in  controversy,  and  to  continue  the  receiv- 
ership ;  or  even  to  transfer  the  receivership  to  another  suit,  then  pending  in 
the  court,  between  the  same  parties,  and  involving  their  rights  and  equities 
in  and  to  the  same  property  ;  but  such  transfer  could  never  be  ordered,  unless 
the  second  suit  presented  a  state  of  facts  which  would  have  authorized  the 
appointment  of  a  receiver  in  the  first  instance. 

Appeals  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

These  four  cases  were  closely  connected,  and  originated  in 
the  same  state  of  facts.  Geo.  S.  Scott,  the  appellant  in  two 
of  the  cases,  filed  his  bill  in  said  Chancery  Court  at  Mont- 
gomery, on  the  1st  September,  1873,  as  a  judgment  creditor 
of  Robert  J.  Ware,  deceased,  suing  on  behalf  of  himself  and 
all  other  creditors  who  might  intervene,  against  the  executor 
and  devisees  under  the  will  of  said  decedent ;  seeking  to 
subject  the  devised  lands  to  the  payment  of  the  debts  due 
to  the  complainant  and  other  creditors.  Lehman,  Durr  &  Co., 
a  mercantile  partnership  in  Montgomey,  were  in  possession 
of  one  tract  of  land,  by  purchase  from  Robert  T.  Ware,  who 
was  the  executor  and  one  of  the  devisees  ;  and  William  Rob- 
inson was  in  possession  of  another  tract,   by  purchase  at 
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execution  sale  against  Mrs.  A.  A.  Ware,  the  testator's  widow, 
who  was  also  one  of  the  devisees  ;  and  both  said  Robinson 
and  Lehman,  Durr  &  Co.  were  made  defendants  to  the  bill. 
On  the  4:th  January,  1874,  pending  that  suit,  an  application 
was  made  for  the  appointment  of  a  receiver,  on  the  ground 
that  the  executor  was  insolvent,  and  was  relieved  by  the 
will  from  giving  any  bond ;  and  "W.  T.  Hatchett  was  there- 
upon appointed  receiver,  and  was  directed  to  take  possession 
of  all  the  property  of  the  estate ;  and  the  parties  in  posses- 
sion of  the  lands  afterwards  delivered  them  up  to  him,  under 
the  orders  of  the  court.  In  April,  1879,  the  chancellor  sustain- 
ed a  demurrer  to  the  bill,  and  dismissed  it,  on  the  ground  that 
the  complainant's  debt  was  barred  by  the  statute  of  limita- 
tions ;  but  the  dismissal  was  without  prejudice  to  his  right 
to  file  a  bill  for  the  foreclosure  of  a  mortgage,  which  he  held 
on  the  lands  claimed  by  Lehman,  Durr  &  Co.  and  Robinson, 
and  which  he  had  attempted  to  set  up  by  an  amendment  to 
his  bill.  On  appeal  to  this  court  by  the  complainant,  the 
chancellor's  decree  was  in  all  things  affirmed,  as  shown  by 
the  report  of  the  case. — Scott  v.  Ware,  64  Ala.  174. 

On  the  24th  October,  1879,  the  complainant  filed  his  petition 
in  said  cause,  addressed  to  the  chancellor,  asking  that  the  re- 
ceiver be  instructed  to  pay  over  to  him  the  rents  and  profits  in 
his  hands  arising  from  the  mortgaged  lands,  or  that  he  be 
allowed  to  sue  the  receiver  at  law  ;  and  on  the  26th  Febru- 
ary, 1880,  he  filed  a  bill  for  the  foreclosure  of  his  mortgage, 
asking  the  appointment  of  a  receiver,  and  claiming  that  he 
was  entitled  to  the  rents  and  profits  in  the  hands  of  the 
receiver  in  the  other  suit.  Petitions  were  also  filed  by 
Lehman,  Durr  &  Co.  and  Robinson,  after  the  dismissal  of 
Scott's  bill  in  the  first  suit,  each  asking  the  restoration  of 
possession  of  the  lands  which  had  been  taken  from  them 
respectively,  and  claiming  the  rents  and  profits  thereof  in  the 
hands  of  the  receiver.  The  chancellor  held  that  Scott  was 
not  entitled  to  the  rents  in  the  hands  of  the  receiver,  either 
under  his  petition  in  the  first  suit,  or  under  his  bill  to  fore- 
close. He  also  refused  to  order  the  rents  and  profits  to  be 
paid  over  to  Lehman,  Durr  &  Co.  and  Robinson,  and  dis- 
missed, their  respective  petitions ;  but  without  prejudice  to 
their  rights  to  present  their  claims,  by  petition  or  cross-bill, 
in  another  suit  then  pending  in  the  court,  under  a  bill  filed 
by  Robert  Y.  Ware,  the  executor,  for  a  final  settlement  of  his 
trust ;  and  he  ordered  the  receivership  to  be  transferred  to 
that  cause,  and  continued  for  further  orders  therein.  Scott 
now  appeals  from  the  dismissal  of  his  petition,  and  from  the 
refusal  to  allow  him  the  rents  in  his  foreclosure  suit ;  and 
Lehman,  Durr  &  Co.  and  Robinson  each  appeal  from  the 
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decree  dismissing  their  respective  petitions,  and  here  assign 
the  same  as  error. 

W.  A.  GuNTER,  for  Scott,  appellant  in  two  cases.— 1.  The 
theory  of  a  mortgage,  at  law,  is,  that  the  mortgagee  is  the 
owner  of  the  fee ;  that  the  mortgagor,  while  remaining  in 
possession,  is  merely  the  tenant  at  will,  or  at  sufferance,  of 
the  mortgagee ;  and  that  the  rents  and  profits  accrue  to  the 
mortgagee,  as  the  owner  of  the  legal  estate.  In  equity,  there 
is  no  substantial  difference  as  to  his  legal  rights,  though  he 
is  regarded  as  a  trustee  of  the  property,  and  of  the  rents  and 
profits,  until  his  debt  is  paid. —  Toomer,  SyJces  &  Billups  v. 
Randolph,  60  Ala.  356 ;  Conrad  v.  Atlantic  Insurance  Co., 
1  Peters,  441  ;  Jones  on  Mortgages,  §  18  ;  DuvaVs  Heirs  v. 
McLoshey,  1  Ala.  703  ;  Knox  v.  Easton,  38  Ala.  345  ;  Patdling 
V.  Barron,  Meade  c6  Co.,  32  Ala.  9  ;  Barker  v.  Bell,  37  Ala. 
354.  The  execution  and  delivery  of  the  mortgage  operates 
like  a  conveyance  in  fee,  to  vest  the  property  in  the  mort- 
gagee ;  and  under  the  statute  of  uses,  and  4th  Anne,  c.  16, 
sec.  9  (Code,  §  2177),  puts  the  mortgagee  in  possession,  by 
transferring  to  him  the  possession  of  the  mortgagor,  or 
grantor  ;  though  it  is  provided,  for  the  benefit  of  the  tenant, 
that  he  shall  not  be  liable  for  rent  which  he  has  paid  before 
notice  of  the  conveyance. — Mansony  v.  U.  S.  Bank,  4  Ala.  747  ; 
Woodioard  v.  Parsons,  59  Ala.  628  ;  31arx  v.  Marx,  51  Ala.  223. 

The  rents  and  profits,  then,  of  the  mortgaged  property, 
especially  after  the  law-day  of  the  mortgage,  belong  to  the 
mortgagee,  as  an  incident  of  his  right  of  property  in  that 
which  produces  them,  and  notice  is  only  necessary  to  protect 
the  tenant,  or  party  in  actual  possession,  from  loss  by  pay- 
ment to  the  mortgagor. — Mansony  v.  Bank,  4  Ala.  747  ;  Hutch'- 
inson  v  Bearing,  20  Ala.  804  ;  Watford  v.  Oates,  57  Ala.  290  ; 
Wilson  V.  Wilson,  Law  Kep.  14  Eq.  Cases,  32  ;  Reesden  v.  Pope, 
Law  Kep.  3  Exch.  276 ;  Kersivell  v.  Bishop,  2  C.  &  J.  529  ; 
Pope  V.  Biggs,  9  B.  &  C.  245  ;  Moss  v.  Gallimore,  1  Doug.  279  ; 
4  M.  &  E.'l93;  Coker  v.  Pearsall,  6  Ala.  542.  The  mort- 
gagor may  lawfully  receive  and  hold  the  rents  as  his  own, 
until  the  mortgagee  does  some  act  which  puts  an  end  to  the 
tenancy  at  sufferance,  and  shows  that  the  mortgagor  no 
longer  has  any  authority  to  collect  them  ;  and  when  he  does 
thus  interpose,  as  he  may  at  any  time,  he  becomes  entitled  to 
all  the  rents  not  then  actually  paid,  and  may  sue  on  contracts 
made  by  the  mortgagor. — Burroivs  v.  Gradin,  3  Dowl.  N.  S. 
213  ;  7  Jur.  942 ;  Hutchinson  v.  Bearing,  20  Ala.  804 ;  and 
authorities  above  cited. 

2.     When  a  receiver  is  appointed  in  a  cause,  he  holds  for 
the  benefit  of  the  party  who  has  the  better  right,  whether 

(12) 


178  SUPEEME  COUKT  [Nov.  Term, 

[Scott  Y.  Ware.] 

the  appointment  was  made  at  his  instance,  or  at  the  instance 
of  another ;  and  it  is  immaterial  whether  he  was  made  a  party 
in  the  first  instance,  or  became  a  party  duriog  the  progress 
of  the  cause. — High  on  Receivers,  §§  1-15,  134-9,  Any  one 
who  interferes  with  the  possession  of  a  receiver,  or  sues  him 
without  leave  of  the  court,  is  guilty  of  a  contempt. — Ih.  §  163. 
The  appointment  operates  as  an  injunction  against  parties  as 
well  as  strangers  from  interfering  in  any  way  with  his  posses- 
sion or  rights.  But,  while  his  rights  and  possession  are  care- 
fully protected  by  the  court,  his  appointment  is  not  allowed 
to  prejudice  the  rights  of  others,  whether  parties  or  strangers. 
The  rights  of  parties  are  involved  in  the  suit,  and  are  neces- 
sarily protected  and  guarded  ;  and  when  strangers  intervene 
by  notice  and  petition,  as  they  may  do  at  any  time,  their 
rights  are  equally  protected  — Ih.  §§  688,  656 ;  Beverly  v. 
Brooke,  4  Grattan,  187  ;  ElUcott  v.  Warford,  4  Md.  80.  A 
prior  mortgage,  not  a  party,  desiring  the  benefit  of  the  rents, 
can  give  notice,  and  ask  the  surrender  of  possession ;  or  he 
may  tile  a  bill,  and  ask  the  extension  of  the  receivership  to 
his  suit. — Uoivell  v.  Bipley,  10  Paige,  43  j  Thomas  v.  Brig- 
stocke,  4  Russ.  64. 

3.  The  appellant  in  this  case,  at  the  October  term,  1879, 
immediately  upon  the  dismissal  of  his  creditor's  bill,  gave 
notice  of  his  mortgage  to  the  receiver,  and  followed  it  up  by 
his  application  to  the  court  for  the  surrender  of  the  posses- 
sion, or  for  leave  to  sue  the  receiver.  This  was  all  he  could 
do  in  the  assertion  of  his  rights  as  mortgagee,  and  it  was  all 
the  law  required  him  to  do.  From  that  time,  he  is  to  be 
regarded  as  in  actual  possession;  and  the  refusal  of  the  court 
to  order  the  surrender  of  possession  by  the  receiver,  can  not 
prejudice  his  legal  rights.  At  that  time,  the  rent  for  the 
year  1879,  amounting  to  $1,975,  was  not  only  not  collected, 
but  was  not  due  ;  and  of  the  rent  for  the  year  1878,  there  was 
$500  still  uncollected.  As  to  these  sums,  the  appellant's 
right  as  mortgagee  seems  clear  and  indisputable,  though 
denied  by  the  chancellor. — Mansony  v.  Bank,  4  Ala.  747; 
Hutchinson  v.  Dearing,  20  Ala.  804 ;  10  Paige,  47  ;  4  Russ.  64. 

4.  But  it  is  insisted  that  his  right  to  the  rents  accruing 
or  collected  from  and  after  the  filing  of  his  amended  bill, 
asking  to  be  made  a  party  to  the  creditor's  bill  as  mort- 
gagee, is  equally  clear.  His  right  results  from  the  nature  of 
his  estate,  as  established  by  the  authorities  first  above  cited, 
and  also  from  the  condition  ot  the  property  at  the  time, 
being  in  the  custody  of  the  receiver.  The  amendment  was 
allowed,  and  the  appellant  was  a  party  to  the  suit  as  mort- 
gagee, until  the  final  decree  was  rendered.  If  he  is  to  be 
regarded  as  already  a  party   to  the  suit,  his  rights  as  mort- 
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gagee  were  entitled  to  the  protection  of  the  court,  when 
brought  to  its  notice  in  any  manner,  and  the  receiver  would 
hold  for  his  benefit.  If  he  is  to  be  regarded  as  a  stranger, 
intervening  for  the  first  time  pro  interessesuo,  he  was  equally 
entitled  to  protection.  In  either  character,  he  could  not  ask 
the  appointment  of  another  receiver,  as  the  court  already 
held  possession  of  the  property.  If  the  amended  bill  has 
no  other  force  or  efi'ect,  it  must  certainly  be  allowed  to 
operate  as  an  act  en  pais — as  notice  and  assertion  of  the 
mortgagee's  claim  to  the  rents,  which  is  all  that  is  necessary 
to  terminate  the  mortgagor's  right  to  them.  "  When  the 
court  intervenes,  the  equities  of  the  parties  ought  to  be 
determined  by  a  reference  to  what  might  have  been  done  by 
any  one  of  them,  under  the  powers  given  by  their  security  ; 
and,  therefore,  their  priorities  must  be  regulated  by  a  refer- 
ence to  their  powers.  " — Reeve  v.  Whitmore,  4  DeGex, 
J.  &  S.  20. 

5.  The  dismissal  of  the  creditor's  bill  is  not  to  be 
regarded  as  an  adverse  adjudication  to  the  rights  of  the 
mortgagee.  On  the  contrary,  the  dismissal  was  expressly 
declared  to  be  without  prejudice  to  the  rights  of  the  com- 
plainant as  mortgagee ;  that  is,  not  only  without  prejudice 
to  his  right  to  foreclose  his  mortgage,  but  without  pre- 
judice to  his  right  to  the  rents  and  profits,  which  he  had 
brought  to  the  notice  of  the  court,  and  asserted  in  every 
legal  way.  The  decree  of  dismissal  was,  in  effect,  only 
refusing  to  grant  him  relief  as  mortgagee  in  that  suit,  but 
leaving  him  full  liberty  to  assert  all  his  rights  as  mortgagee 
in  another  suit ;  it  was  simply  declining  to  pass  upon  his 
rights  at  all,  leaving  them  to  be  enforced  in  another  pro- 
ceeding. And  it  must  be  remembered  that  the  dismissal 
was  not  at  the  instance  of  the  mortgagor,  or  of  any  one 
claiming  to  have  succeeded  to  his  rights :  it  was  at  the 
instance  of  the  devisees  of  other  lands,  who  invoked  the 
statute  of  limitations  to  prevent  the  subjection  of  their 
lands  to  the  payment  of  the  testator's  debts.  As  to  the 
mortgaged  lands,  no  question  arose  between  the  mortgagee 
and  those  who  had  succeeded  to  the  rights  of  the  mort- 
gagor ;  and  none  could  arise,  as  regards  the  rights  to  the 
rents,  after  notice  by  the  mortgagee  of  his  claim,  or  any  act 
manifesting  his  intention  to  assert  his  rights. — Authorities 
first  above  cited.  If  the  mortgagee  has  lost  his  right  to 
these  rents,  it  must  be  through  the  pendency  of  the  suit  in 
which  he  sought  to  enforce  them,  and  through  the  pos- 
session of  the  receiver,  the  mere  ministerial  officer  of  the 
court,  whom  he  could  not  have  sued  at  law  ;  and  thus  the 
act  of  the   court,   in   taking  and  holding  possession  of  the 
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mortgaged  property,  is  allowed  to  work  manifest  injustice  to 
the  rights  of  the  suitor. — Ellkoit  v.  War/ord,  4  Md.  80 ; 
Beverly  v.  Brooke,  4  Grattan,  187. 

Thos.  H.  Watts,  for  Robinson,  one  of  the  appellants, 
cited  High  on  Receivers,  §  833  ;  Field  v.  Jones,  11  Geo. 
413 ;  CuUum  v.  Erioin,  4  Ala.  452  ;  Andreios  v.  Goivles  & 
Ledyard,  39  Ala.  125. 

D.  Clopton,  for  Lehman,  Dnrr  &  Co.,  appellants,  cited 
High  on  Receivers,  §  145  ;  Searles  v.  Railroad  Co.,  2  Woods, 
621 ;  Robinson  v.  Ford,  3  Edw.  Ch.  441 ;  Hughes  v.  Hatchett, 
55  Ala.  631. 

P.  T.  Sayre,  and  R.  M.  Williamson,  for  Ware,  Molton,  and 
others,  appellees  in  each  case,  cited  High  on  Receivers, 
§§  639,  642 ;  Adair  v.  Wright,  16  Iowa,  385 ;  Hughes  v. 
Hatchett,  55  Ala.  639. 

BRICKELL,  C  J. — These  causes  were  argued  and  sub- 
mitted, and  will  be  decided  in  connection.  The  cases  in 
which  Scott  is  appellant,  each  involving  the  same  question, 
will  be  first  considered.  To  the  clear  apprehension  of  the 
question,  it  is  better  to  state  the  facts — the  origin,  nature, 
and  history  of  the  controversy. 

Robert  J.  Ware  died  in  1867,  the  owner  of  considerable 
personal  property,  and  seized  and  possessed  of  a  large  and 
valuable  real  estate.  Before  his  death,  he  made  and  pub- 
lished his  last  will  and  testament,  which,  after  his  death,  was 
duly  admitted  to  probate.  Thereby,  his  two  sons,  James  H. 
and  Robert  Y.  Ware,  were  nominated  and  appointed  execu- 
tors, and  relieved  from  giving  bond  for  the  faithful  perform- 
ance of  their  duties.  Robert  Y.  alone  qualified  as  executor, 
and  assumed  to  perform  the  duties  and  trusts  of  administra- 
tion. The  testator,  at  his  death,  was  indebted  to  Charles  T. 
Pollard,  as  executor  of  Thomas  M.  Cowles,  in  a  large  sum, 
which  was  secured  by  mortgage  on  real  estate,  devised  to 
the  testator's  daughter,  Mary  W.  Molton,  for  life,  remainder 
over,  on  her  death,  to  her  husband  and  children.  The  only 
remaining  note  due  to  Pollard,  secured  by  the  mortgage,  was 
transferred  to  the  appellant,  Scott.  Thereon,  on  the  25th 
September,  1872,  in  the  Circuit  Court  of  Elmore,  appellant 
obtained  judgment  by  confession,  against  the  executor, 
Robert  Y.  Ware,  for  the  sum  of  twenty  thousand  and  eigh- 
teen dollars,  besides  costs  ;  upon  which  execution  was  issued, 
and  returned  No  property  found. 

On  the  first  September,.  1873,  the  appellant,  suing  as  well 
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for  himself,  as  all  other  creditors  of  the  testator,  filed  in  the 
Court  of  Chancery  of  Montgomery  county,  an  original  bill 
against  the  executor,  the  devisees,  and  purchasers  from  them 
of  lands  devised,  for  the  marshalling  of  the  assets  of  the  tes- 
tator, and  for  a  sale  of  the  lands  devised,  for  the  payment  of 
debts  ;  averring  the  insolvency  of  the  executor,  and  his  waste 
of  the  assets.  The  bill  avers  the  rendition  of  the  judgment 
against  the  executor,  and  the  issue  and  return  of  execution 
thereon ;  but  makes  no  reference  to  the  mortgage  aforesaid, 
nor  any  claim  to  priority  over  other  creditors.  On  the  5th 
January,  1874,  in  that  suit,  the  appellant  applied  to  the 
court  for  the  appointment  of  a  receiver,  "  to  take  possession 
and  charge  ot  the  property  of  the  estate  of  Robert  J.  Ware, 
deceased,"  because  of  the  insolvency  of  the  executor,  his 
neglect  of  his  duties,  and  waste  of  the  assets.  On  the  19th 
January,  1874,  after  the  court  had  afforded  the  executor  an 
opportunity  to  give  bond,  and  he  had  failed,  a  receiver  was 
appointed  to  "  take  charge  and  control  of  all  the  property  of 
the  estate  of  Robert  J.  Ware,  deceased,  and  hold  and  pre- 
serve the  same  until  the  further  order  of  the  court."  On  the 
6th  of  September,  1875,  by  leave  of  the  court,  the  appellant 
amended  his  bill,  by  averring  the  mortgage,  and  that  the 
premises  were  insufficient  for  the  payment  of  the  mortgage 
debt ;  praying  that  the  mortgage  "  be  foreclosed,  at  the  time 
of  the  sale  of  the  other  property  mentioned  in  his  original 
bill,  for  the  payment  of  his  debt,"  &c.  The  cause  progressed 
in  the  Court  of  Chancery,  until  the  26th  April,  1879,  when  a 
decree  was  rendered,  dismissing  the  bills,  original  and 
amended,  without  prejudice  to  any  right  the  appellant  had 
as  mortgagee  ;  which  decree  was,  on  appeal  to  this  court, 
affirmed. 

From  his  appointment,  the  receiver  had  rented  all  the 
lands  of  the  testator,  including  the  mortgaged  premises  ;  and 
they  were  rented  for  the  year  when  the  decree  of  dismissal 
was  rendered,  the  rent  not  falling  due  until  the  end  of  the 
year.  On  the  24th  October,  1879,  the  accounts  of  the  re- 
ceiver not  having  been  settled,  and  no  order  of  discharge 
granted  to  him,  the  appellant  presented  to  the  chancellor  a 
petition,  averring  the  insufficiency  of  the  mortgaged  premises 
to  pay  the  mortgage  debt,  and  that  the  rents  in  the  hands  of 
the  receiver,  with  the  value  of  the  premises,  was  not  adequate 
to  payment  in  full  ;  and  praying  that  the  receiver  be  ordered 
to  pay  him  the  rents,  or  that  he  be  permitted  to  sue  for  them 
at  law.  This  petition  was  overruled  and  denied,  at  the  April 
term,  1880,  of  the  court. 

On  the  dismissal  of  appellant's  original  and  amended  bills 
aforesaid,  he  gave  the  receiver  notice  of  the  mortgage,  and 
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that  he  claimed  the  rents  in  his  hands,  collected  and  uncol- 
lected. On  the  26th  February,  1880,  the  appellant  filed  an 
original  bill  for  the  foreclosure  of  the  mortgage,  against  the 
executor,  and  the  devisees  of  the  lands.  The  bill  avers  the 
insufficiency  of  the  mortgaged  premises  to  pay  the  mortgage 
debt,  the  insolvency  of  the  executor,  and  his  waste  of  the 
personal  assets  ;  avers  a  right  to  the  rents  in  the  hands  of 
the  receiver,  and  claims  their  application  to  the  mortgage 
debt.  An  original  bill  was  pending  in  the  court,  filed  by  the 
executor,  for  a  settlement  of  his  administration,  and  the  mar- 
shalling and  distribution  of  the  assets.  The  chancellor  or- 
dered a  settlement  of  the  accounts  of  the  receiver,  and  trans- 
ferred the  receivership  to  the  cause  in-  which  the  executor 
was  the  party  complainant,  and  continued  it,  for  the  purposes 
of  collecting  the  future  rents  and  profits  of  the  real  estate. 
In  that  cause,  the  appellant  filed  a  petition,  claiming  the 
rents  and  profits  of  the  mortgaged  premises.  A  decree  was 
finally  rendered  disallowing  his  claim  to  rents,  except  such  as 
should  accrue  after  the  filing  of  his  bill  of  foreclosure.  The 
correctness  of  that  decree  is  the  question  involved  in  each 
of  the  cases  in  which  Scott  is  appellant. 

While,  in  a  court  of  equity,  a  mortgage  is  regarded  as  a 
mere  security  for  a  debt — the  debt  being  the  principal,  and 
the  mortgage  an  incident ;  it  is  in  a  court  of  law  regarded  as 
a  conveyance  of  an  immediate  estate  in  lands,  passing  to 
the  mortgagee  a  present  right  of  entry  and  possession,  if 
there  is  not  expressly,  or  by  fair  implication,  a  reservation  to 
the  mortgagor  of  possession  until  default  in  the  performance 
of  the  condition.  Before  default  in  the  performance  of  the 
condition,  all  that  remains  in  the  mortgagor  is  the  right,  on 
performance,  to  be  restored  to  his  original  estate.  On  the 
expiration  of  the  law-day,  if  he  makes  default,  the  estate 
vests  absolutely  in  the  mortgagee  :  it  is  freed  from  the  con- 
dition annexed  to  it  in  its  creation.  If  the  mortgagor  is  suf- 
fered to  remain  in  possession,  he  is  the  mere  tenant  at  will, 
or,  perhaps,  more  properly  speaking,  the  tenant  by  suffer- 
ance, of  the  mortgagee.  While  in  possession,  he  is  entitled 
to  the  rents  and  profits — not  as  the  agent  or  bailiff  of  the 
mortgagee,  for  there  is  no  liability  resting  upon  him  to  ac- 
count for  them  ;  but  as  the  tenant  in  possession,  and  as  to  all 
the  world,  but  the  mortgagee  and  those  claiming  under  him, 
the  owner  of  the  estate.  For,  though  his  estate  is  divested 
by  breach  of  the  condition,  of  that  breach  only  the  mort^ 
gagee  and  his  privy  in  estate  can  take  advantage. —  Jfdsh  v. 
Phillips,  54  Ala.  309  ;  PauUing  v.  Barron,  32  Ala.  11  ;  Barker 
V.  Bell,  37  Ala.  358.  On  his  death,  in  possession,  his  widow 
is  entitled  to  dower  as  a  legal  right,  as  against  all  the  world 
YoL.  lar. 
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but  the  mortgagee,  and,  as  against  him,  in  subordination  to 
the  mortgage  (Boynton  v.  Satuyer,  35  Ala.  497  ;  Fry  v.  Mer- 
chant's Ins.  Co.,  15  Ala,  810)  ;  and  his  heir  is  in  by  descent, 
entitled  to  the  rents  and  profits. — Br.  Bank  3Iobile  v.  Fry, 
23  Ala.  770.  Therefore,  it  was  said  by  Lord  Mansfield,  in 
King  v.  St.  Michaels,  Doug.  630,  in  speaking  of  the  relation 
of  the  mortgagor  as  to  all  the  world  except  the  mortgagee  ; 
"It  is  an  afi'ront  to  common  sense  to  say  the  mortgagor  is 
not  the  real  owner. " 

When  tbe  condition  of  the  mortgage  is  broken — when  there 
is  default  in  the  payment  of  a  debt  it  is  intended  to  secure — 
the  mortgagee  may,  if  the  power  is  conferred,  proceed  to  a 
sale  of  the  premises.  When  the  power  is  conferred,  a  sale 
in  conformity  to  it  has  all  the  effect  of  a  decree  of  strict  fore- 
closure :  the  legal  and  equitable  estate  unite  in  the  pur- 
chaser, freed  from  all  right  of  redemption,  other  than  that 
secured  by  the  statute  to  the  mortgagor,  and  to  judgment 
and  mortgage  creditors. — Childress  v.  Monette,  54  Ala.  317. 
Or  the  mortgagee  may  not  exercise  the  power  ;  or  it  may  not 
be  conferred :  he  has  other  remedies,  to  any  or  all  of  which 
he  may  resort,  and  may  pursue  them  concurrently,  without 
being  compelled  to  an  election.  1.  He  may  resort  to  any 
legal  or  equitable  remedy,  to  which  any  other  creditor,  hav- 
ing a  debt  past-due,  is  entitled.  2.  He  may  terminate  the 
permissive  tenancy  of  the  mortgagor  by  entry,  or  by  eject- 
ment for  the  recovery  of  possession.  3.  He  may  resort  to 
equity  for  a  foreclosure  and  sale  to  satisfy  the  debt — Duval 
V.  McLoskty,  1  Ala,  708  ;  Miaou  v.  Ashurs't,  55  Ala.  607  ;  Kerr 
on  Inj.  191.  But,  if  he  does  not  enter,  or  bring  ejectment — 
if  he  does  not  displace  or  disturb  the  possession  of  the 
mortgagor — the  latter  is  regarded  as  the  owner,  entitled  to 
take  the  rents  and  profits.  This  right  may  be  displaced,  by 
notice  to  the  tenants  that  the  rents  and  profits  are  claimed 
by,  and  must  be  paid  to  the  mortgagee.  After  such  notice, 
no  payment  to  the  mortgagor,  of  rent  past-due,  or  of  rent 
accruing,  unless  it  be  of  rent  which  had  accrued  before  the 
mortgagee  was  entitled  to  enter,  can  be  sustained  against 
him.  But  all  payments  of  rents  to  the  mortgagor,  which  had 
accrued  before  notice,  or  before  entry,  will  be  sustained. 
When  there  is  no  specific  pledge  of  rents  and  profits,  it  is 
not,  as  is  so  strongly  insisted  by  the  counsel  of  appellant,  as 
a  mere  legal  incident  to  the  mortgage,  that  the  mortgagee 
can  claim  to  take  them.  When  he  takes  them,  it  is  in  con- 
sequence of  his  possession  of  the  premises,  or  when,  resort- 
ing to  equity  for  a  foreclosure,  he  obtains  the  appointment  of 
a  receiver. — Argall  v.  Pitts,  78  N.  Y.  239  ;  Douglas  v.  Oline,- 
12  Bush  (Ky.),  608 ;  Bdl  v.  Mayor,  10  Paige,  49. 
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Rents  accruing  at  the  time  of  sale  under  a  decree  of  fore- 
closure, do  not  pass  to  the  purchaser,  until  he  is  entitled  to 
enter  and  take  possession  of  the  premises.  The  mortgagee 
not  having  obtained  a  lien  upon  them,  by  procuring  the  ap- 
pointment of  a  receiver,  the  mortgagor,  or  the  owner  of  the 
equity  of  redemption,  is  in  law  entitled  to  them. — Asto7'  v. 
Turner,  11  Paige,  436  ;  Gilnian  v.  111.  and  Miss.  Telegraph  Co., 
91  U.  S.  603.  After  notice  to  the  tenants,  by  virtue  of  the 
statute  dispensing  with  attornment  to  render  effectual  a  con- 
veyance (Code  of  1876,  §  2177),  the  possession  of  the  tenant 
becomes  that  of  the  mortgagee.  He  stands,  in  many  respects, 
in  the  relation  of  a  landlord  ;  the  possession  of  the  tenant  is 
his  possession. — Mansony  v.  U.  S.  Bank,  4  Ala.  735  ;  Cham- 
bers V.  Mmildin,  lb.  477 ;  Coka-  v.  Pearsall,  6  Ala.  542 ;  K710X 
V.  Fasten,  38  Ala,  345  ;  Marx  v.  3Iarx,  51  Ala.  222. 

A  mortgagee,  therefore,  claiming  rents  and  profits,  after 
his  right  of  entry  has  accrued,  must  be  active  in  making 
claim.  The  right  of  the  mortgagor  to  them  cannot  be  inter- 
rupted, unless  the  mortgagee  enters,  or  give  notice  to  the 
tenants  in  possession  ;  or  unless,  pending  a  bill  for  fore- 
closure, he  obtains,  in  aid  of  it,  the  appointment  of  a  re- 
ceiver. As  a  mere  incident  to  his  legal  estate,  thej'  do  not 
accrue  to  bim.  The  mere  filing  of  a  bill  of  foreclosure  will 
not  interrupt  the  right  of  the  mortgagor  in  possession,  or  of 
those  claiming  under  him,  to  take  the  rents  and  profits.  The 
right  can  be  interrupted,  when  the  mortgagee  resorts  to 
equity  for  a  foreclosure,  not  having  entered  or  given  notice 
to  the  tenants,  only  by  obtaining  the  appointment  of  a  re- 
ceiver. Such  an  appointment  is  not  a  mere  matter  of  course 
in  aid  of  the  foreclosure  suit.  There  must  be  shown  clearly, 
by  allegation  and  by  evidence,  that  the  mortgage  security  is 
inadequate,  and  the  mortgagor  insolvent ;  or  some  case  of 
fraud,  or  of  imminent  peril  to  the  rights  of  the  mortgagee, 
before  the  court  will  exercise  the  power  of  appointing  a 
receiver,  displacing  the  possession  of  the  mortgagor. — High 
on  Receivers,  §§  639-644;  Hughes  v.  Hatchett,  55  Ala.  639. 

It  is  apparent  that,  until  after  the  dismissal  of  the  credit- 
ors' bill,  the  appellant,  as  mortgagee,  had  not  been  active  in 
making  claim  to  the  rents  and  profits — had  taken  no  step, 
indicating  a  purpose  to  displace  the  right  of  the  mortgagor, 
or  of  those  claiming  under  him,  to  take  and  hold  them.  The 
bill,  on  which  he  obtained  the  appointment  of  a  receiver  to 
take  them,  did  not  distinguish  them  from  the  rents  and 
profits  of  other  real  estate  of  the  testator,  and  treated  the 
rents  and  profits  of  all  as  a  common  fund,  in  which  all  the 
creditors  of  the  testator  had  the  right  to  participate,  upon 
terms  of  equality.     In  that  suit,  the  appellant  was  pursuing, 
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as  was  his  right,  the  remedy  of  a  mere  creditor  of  the  testator, 
as  essentially  as  if  it  had  been  a  suit  at  law  against  the 
executor,  founded  on  the  past-due  promissory  note  ;  a 
remedy  open  to  all  other  creditors  of  the  testator,  pursued 
as  well  for  their  benefit,  as  for  that  of  the  appellant,  and  in 
which  all  were  invited  to  join.  The  receiver  was  appointed  to 
take  and  hold  the  assets,  real  and  personal,  of  the  testator, 
including  the  mortgaged  premises,  because  of  the  insolvency 
of  the  executor,  and  because  he  was  without  bond  for  the 
faithful  performance  of  his  duties.  The  exigencies  of  the 
case  made  by  the  bill  were  satisfied,  when  he  was  charged 
with  the  custody  and  preservation  of  the  assets,  for  the 
benefit  of  creditors,  whose  claims  were  a  primary  liability 
upon  them,  and  then  for  the  benefit  of  legatees  and  devisees  ; 
and  this,  it  must  be  observed,  was  the  whole  scope  of  his 
appointment.  There  was,  when  the  appointmect  was  made, 
no  averment  in  the  pleadings,  no  information  communicated 
to  the  court,  of  the  fact  of  the  mortgage,  nor  any  right 
claimed  under  it.  True,  it  was  subsequently  introduced 
(whether  properly  or  not,  is  not  a  matter  of  importance 
now),  by  an  amended  bill,  averring  its  insufiiciency  as  a 
security  for  the  debt,  praying  its  foreclosure,  and  that  for 
the  balance  of  the  debt  it  should  fail  to  pay,  the  appellant 
should  be  paid  on  an  equality  with  other  creditors.  The  in- 
solvency of  the  estate  of  the  testator — its  insufficiency  to 
meet  all  the  claims  of  creditors  chargeable  upon  it — was  not 
averred ;  and  the  whole  theory  of  the  pleadings  was,  that 
there  was  a  sufficiency  of  assets  for  that  purpose.  It  is  ob- 
vious that,  at  no  stage  of  the  proceedings  in  that  suit, 
was  there  a  case  made  by  the  pleadings  which  would  have 
justified  the  appointment  of  a  receiver  to  take  the  rents 
and  profits  for  the  benefit  of  the  appellant  as  mortgagee. 
The  only  case  made,  was  for  the  appointment  of  a  receiver 
to  take  charge  of  the  assets  for  the  benefit  of  creditors  and 
legatees  and  devisees. 

We  are  not  questioning  collaterally  the  regularity  and  pro- 
priety of  the  order  in  that  cause  appointing  a  receiver.  It  is 
a-  simple  inquiry  as  to  the  operation  and  effect  of  the  ap- 
pointment, which  can  be  satisfactorily  resolved  in  no  other 
way,  than  by  ascertaining  what  it  was  proper  and  right  for 
the  court  to  do,  in  the  case  before  it,  and  which  it  must  be 
presumed  the  court  did  and  intended.  There  is  no  room 
for  the  contention,  that  the  receiver  was  appointed  for  the 
benefit  of  the  appellant  as  mortgagee.  The  appointment 
was  intended  solely  for  the  purposes  of  suit,  and  for  the  pro- 
tection of  the  rights  and  interests  involved  in  it — the  rights 
and  interests  of  creditors  of  the   testator,   and  of  legatees 
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and  devisees,  which  had  been  under  the  care  and  protection 
of  the  executor,  whose  authority  was  displaced,  because  of 
his  insolvency  and  inability  to  give  bond  for  the  faithful  per- 
formance of  his  duties. 

The  appointment  of  a  receiver  is  for  the  benefit,  and  on 
behalf  of  all  the  parties  in  interest,  and  not  for  the  benefit 
of  strangers  to  the  suit.  He  holds  for  the  benefit  of  all 
parties,  until  the  termination  of  the  suit  ;  and  then  for  the 
benefit  of  the  parties  ascertained  to  have  the  right  to  the 
property  or  fund  in  controversy.— 2  Story's  Eq.  §  829  ; 
Howell  V.  Ripley,  10  Paige,  46.  When  the  rights  of  strangers 
are  affected,  tbey  can  apply  to  the  court  to  be  heard  pro  in- 
teresse  suo  ;  and  the  court  will  protect  them  from  any  inequi- 
table interference  by  the  receiver,  its  own  officer.  But  a 
stranger  can  claim  or  derive  no  benefit  from  the  appointment 
of  a  receiver.  While,  if  he  intervenes,  he  will  be  protected 
from  any  diminution  ot  his  rights  or  equities  because  of  the 
receivership,  it  can  not  operate  to  enlarge  such  rights.  He 
can  not  claim  and  derive  from  it  a  benefit  to  which  he  would 
not  have  been  entitled  if  there  had  not  been  a  receiver  ap- 
pointed, and  the  parties  to  the  suit  had  remained  in  the  con- 
dition in  which  they  were  when  the  receiver  was  appointed. 
Howell  V.  MipJey,  supra.  Therefore  is  the  general  rule,  that 
a  junior  mortgagee,  proceeding,  as  he  may,  to  foreclose 
without  making  parties  senior  incumbrancers,  and  obtaining 
in  aid  of  the  foreclosure  a  receiver  of  the  rents  and  profits 
pending  the  suit,  obtains  a  specific  lien  upon  them,  and  is 
entitled  to  them,  until  the  senior  mortgagee  applies  for  and 
obtains  a  receiver  in  a  suit  for  foreclosure.  Then,  the  senior 
mortgagee  will  acquire  a  right  to,  and  a  lien  upon  subse- 
quently accruing  rents  ;  and  not  upon  rents  past-due,  which 
are  in,  or  may  come  to  the  hands  of  the  first  receiver. — High 
on  Receivers,  §  688  ;  Howell  v.  Hipley,  supra:  Post  v.  Durr, 
4  Edw.  Ch.  412. 

In  Thomas  v.  Brigstocke,  4  Eussell,  64  (4  Eng.  Ch.  64),  a 
receiver  had  been  appointed  in  a  suit  for  establishing 
the  will  of  the  mortgagor,  and  had  received  the  rents 
during  the  pendency  of  the  suit.  The  mortgagee,  who  was 
not  a  party  to  the  suit,  gave  notice  to  the  tenants  of  the 
mortgaged  premises  to  pay  the  rents  to  him,  which  was 
disregarded,  in  consequence  of  the  appointment  of  a  re- 
ceiver. Subsequently,  he  filed  a  petition,  claiming  the 
rents,  and  for  the  discharge  of  the  receiver.  The  receiver 
was  discharged,  but  the  claim  to  rents  was  disallowed.  The 
master  of  the  rolls,  whose  decree  was  affirmed  by  the  Lord 
Chancellor,  said  :  "  A  mortgagee  is  entitled  only  to  such 
rents  as  become  due  when  he  is  in  possession  of  the  mort- 
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gaged  premises.  His  notice  to  the  tenants  could  not  divest 
the  possession  of  the  receiver,  which  was,  in  truth,  the 
possession  of  those  who  claimed  under  the  will  of  the  mort- 
gagor. For  the  purpose  of  divesting  the  possession  of  the 
receiver,  an  application  to  the  court  was  necessary ;  and  it 
seems  that  the  mortgagee  actually  made  application  a  few 
months  since,  and  obtained  an  order  for  the  discharge  of  the 
receiver.  From  the  time  of  the  discharge  of  the  receiver,  or, 
perhaps,  from  the  time  when  his  application  was  made  for 
the  discharge,  he  may  be  considered  in  possession  ;  but  he 
can  have  no  intermediate  rents,  when  he  was  out  of  pos- 
session." 

In  Gresley  v.  Adderley  (1  Swanst.  579),  the  mortgagee  of  a 
term  claimed  an  account  of  rents  and  profits  in  the  hands  of 
a  receiver,  accruing  before  the  expiration  of  the  term.  The 
mortgagee  was  not  a  party  to  the  suit  in  which  the  receiver 
was  appointed.  The  account  was  denied  him.  Lord  Eldon 
saying  :  "  I  apprehend  that,  when  the  court  interposed  to 
receive  the  rents,  beyond  what  was  required  for  keeping 
down  the  interest  on  incumbrances,  all  the  surplus  rent,  after 
payment  of  interest,  was  received  for  tlje  benefit  of  the  heir. 
I  think  that  the  mortgagee  of  a  term,  if  he  chooses  not  to  lay 
his  hands  on  the  rents  during  the  term,  must  be  in  the  situation 
.of  a  mortgagee  in  fee,  who  has  suffered  the  rents  to  be  ap- 
plied for  purposes  other  than  the  satisfaction  of  his  security." 

The  appointment  of  a  receiver  being  solely  for  the  benefit 
of  tlie  parties  to  the  suit,  intended  for  the  preservation  of  the 
fund  pending  the  litigation,  to  be  paid  ultimately  to  the 
party  prevailing,  there  is  no  principle  upon  which  the  ap- 
pellant, as  a  mortgagee,  can  claim  from  the  receiver  a  retro- 
spective account  of  rents  and  profits.  It  will  not  be  insisted 
that  he  could  have  claimed  such  an  account  from  the  execu- 
tor, or  the  devisees  of  the  testator,  if  they  had  remained  in 
possession,  undisturbed  by  the  appointment  of  a  receiver. 
The  truth  is,  the  bill  against  them,  on  which  the  appoint- 
ment of  a  receiver  was  obtained,  having  failed  and  been  dis- 
missed, the  possession  of  the  receiver  was  their  possession, 
and,  by  relation,  must  be  deemed  exclusive  throughout  the 
whole  period  of  the  litigation,  from  the  appointment  to  the 
discharge  of  the  receiver. — Beverley  v.  Brooke,  4  Grattan,  212  ; 
Field  V.  Jones,  11  Ga.  413.  The  appellant  was  a  party, — the 
actor,  in  the  suit  in  which  the  receiver  was  appointed.  If 
his  right  and  claim  to  the  rents  in  the  hands  of  the  receiver 
was  involved  in  that  suit,  the  decree  of  dismissal  of  the 
bill,  reserving  his  rights  as  mortgagee,  was  an  adjudication 
necessarily  of  a  want  of  right  and  claim  to  the  rents  in  the 
hands  of  the  receiver,  the  disposition  of  which  could  be  de- 
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termined  ouly  in  that  suit.  But  any  such  right  and  claim 
was  as  foreign  to  the  purposes  of  the  suit,  as  if  the  appellant 
had  been  a  stranger  instead  of  a  party.  The  claim  now  pre- 
ferred is  essentially  a  claim  to  rents  and  profits  in  the  hands 
of  the  executor  or  devisee  of  the  mortgagor.  Their  posses- 
sion was  not  divested  by  the  appointment  of  the  receiver. 
As  was  said  in  Thomas  v.  Brigstoche,  supra,  his  possession  was 
in  truth  their  possession. 

The  result  is,  the  decree  of  the  chancellor  appealed  from, 
disallowing  the  claim  of  the  appellant  Scott  to  the  rents  in 
the  hands  of  the  receiver,  must  be  aflSrmed. 

Lehman,  Durr  &  Co.,  by  purchase  from  Robert  Y.  Ware, 
acquired  the  lands  devised  to  him  by  the  testator,  Robert  J. 
Ware ;  and  they  were  in  possession,  taking  the  rents  and 
profits,  when  the  receiver  was  appointed  on  the  creditor's 
bill  filed  by  Scott.  Asenath  A.  Ware  was  the  widow  of  the 
testator,  and  the  lands  devised  to  her  were  sold,  at  sheriff's 
sale,  under  execution  against  her,  and  purchased  .by  William 
Robinson,  who  was  in  possession,  taking  the  rents  and  profits, 
when  the  receiver  was  appointed.  Both  of  them,  Lehman, 
Durr  &  Co.  and  Robinson,  were  defendants  to  the  creditor's 
bill,  and  yielded  to  the  receiver  possession  of  the  lands 
claimed  by  them  ;  and  he  collected  the  rents  and  profits,  and 
had  them  in  his  hands  when  their-  petitions  for  restoration  to 
possession,  and  for  payment  of  the  rents,  were  dismissed. 

On  the  death  of  the  testator,  the  legal  estate,  then  residing 
in  him,  in  the  lands  devised,  passed  to  the  devisees.  There 
was  no  gap  or  chasm  in  its  continuity — it  was  not  at  any 
time  in  abeyance.  Eo  instanti,  the  death  of  the  testator,  it 
passed  to  the  devisees,  who  had  the  right  to  possession,  and 
to  rents  subsequently  accruing. — 1  Brick.  Dig.  935,  §  316. 
The  lands  were  subject  to  the  payment  of  debts ;  and  the  ex- 
ecutor, for  that  purpose,  could  have  taken  possession,  and 
rented  them ;  or  could,  under  the  statute,  have  obtained  an 
order  to  sell  them  from  the  Court  of  Probate,  if  the  personal 
estate  was  insufficient.  Until  the  executor  exercised  the 
power  of  renting,  or  the  power  of  sale,  the  right  of  the 
devisee  to  possession,  and  to  the  rents  and  profits,  was 
not  intercepted,  and  the  estate  passing  to  him  remained. 
1  Brick.  Dig.  937,  §§  328-333.  The  devisee  was  entitled  to 
alienate,  and  an  alienation  passed  the  legal  estate,  though  it 
would  continue  subject  to  the  payment  of  debts,  and  would 
not  frustrate  or  impair  the  power  of  the  executor,  nor  lessen 
the  liability  of  the  land  to  pay  debts,  or  to  equalize,  as  the 
will  directs,  the  value  of  the  devises. — Bell  v.  Craig,  52  Ala. 
215  ;  Goodman  v.  Benham,  16  Ala.  625. 
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The  possession  of  the  receiver,  through  the  whole  period 
of  the  receivership,  was  the  possession  of  Lehman,  Durr  & 
Co.  and  of  Robinson,  who  yielded  him  possession  in  obedi- 
ence to  the  orders  of  the  court,  and  ultimately  prevailed  in 
the  suit.  When  the  suit  terminated,  the  functions  of  the 
receiver  terminated.  As  between  the  parties  to  the  suit,  all 
his  duties  ceased  with  the  decree  dismissing  the  bill — a  final 
decree  upon  the  merits  of  the  controversy,  and,  in  effect,  an 
adjudication  that  the  receiver  ought  not  originally  to  have 
been  appointed;  and  that  the  court  should  not  have  drawn 
into  its  custody,  at  the  instance  of  the  complainant,  the 
property  in  controversy,  or  have  taken  the  possession  of 
those  having  a  rightful  and  legal  possession.  The  receiver 
remained  subject  to  the  orders  of  the  court,  until,  in  obedi- 
ence to  them,  he  had  made  restoration  of  the  property,  and 
accounted  for  the  moneys  he  had  received.  The  plain  duty 
of  the  court  was,  to  restore  the  possession  of  the  lands  to 
the  parties  from  whom  it  had  been  taken,  and  to  order  the 
receiver  to  pay  them  the  rents  which  he  had  received  while 
holding  possession  for  them. — High  on  Receivers,  §  833. 

There  may  be  cases,  in  which  the  court  would  not,  on  the 
termination  of  a  suit,  order  the  receiver  to  restore  possession 
of  property,  and  to  pay  over  funds  to  the  successful  party. 
Circumstances  may  exist,  in  which  it  would  be  a  duty  to 
keep  the  custody  of  the  property  and  funds,  and  to  continue 
the  receivership  ;  and,  it  may  be,  to  transfer  the  receivership 
from  the  cause  terminated,  to  another  cause  pending  before 
the  court,  between  the  same  parties,  involving  their  rights 
and  equities  in  and  to  the  property  and  funds.  But,  in  any 
such  case,  a  state  of  facts  must  be  shown,  which  would 
authorize  the  original  appointment  of  a  receiver.  In  the 
cause  to  which  the  chancellor  transferred  the  receivership, 
the  custody  of  the  property  and  the  funds,  neither  Robinson, 
nor  Lehman,  Durr  &  Co.,  are  parties ;  and  there  is  no  fact 
shown  in  it,  which  would  have  authorized  the  appointment 
of  a  receiver  to  take  their  possession  of  the  lands,  or  the 
rents  and  profits  accruing  from  them.  There  is  no  averment 
or  evidence  of  the  insolvency  of  either — of  any  inability  to 
account  for  the  rents,  if  hereafter  they  should  be  wanted  to 
pay  debts,  or  to  satisfy  any  charges  to  which  the  legal  estate 
may  be  found  subject,  nor  of  any  waste,  or  peril  to  the  prop- 
erty. When  parties  have  rightful  possession  of  lands,  under 
a  legal  title,  a  court  of  equity  is  reluctant  to  interfere  with 
the  possession,  by  the  appointment  of  a  receiver  ;  and  it  may 
be  doubted  whether,  under  any  circumstances,  it  will  inter- 
fere, unless  they  are  parties  to  the  record. — High  on  Receiv- 
ers, §  M5.     The  interference  is  unauthorized,  when  it  does 
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hot  appear  that  there  is  any  risk  of  loss  to  the  parties  claim- 
ing adversely. — High  on  Receivers,  §  557.  As  the  court 
could  not,  in  the  cause  to  which  the  receivership  was  trans- 
ferred, have  made  an  original  appointment  of  a  receiver  to 
take  possession  of  these  lands  and  the  custody  of  the  rents, 
it  was  erroneous  to  transfer  the  receivership  to  it. 

On  the  appeals  by  Lehman,  Durr  &  Co.  and  by  Robinson, 
the  decree  must  be  reversed,  and  the  cause  will  be  remanded, 
that  the  chancellor  may  order  the  restoration  to  them,  res- 
pectively, of  possessiou  of  the  lands  now  held  by  the  receiver, 
obtained  from  them,  and  payment  to  them  of  the  rents  of 
such  lands  in  his  hands. 

Stone,  J.,  not  sitting. 


Carver  v,  Eads. 

Bill  in  Equity  to  enforce  Debt  as  Charge  on  Land,  in  nature  of 
Vendor's  Lien  for   Unpaid  Purchase^ Money. 

1.  Promise  for  benefit  of  third  person.— When  a  stipulation  for  the  benefit 
of  a  third  person  is  inserted  in  a  contract — as,  a  promise  by  one  party  to  pay 
him  a  debt  due  and  owing  by  the  other — and  this  forms  a  part  of  the  consid- 
eration of  the  contract,  the  promise  enures  to.  his  benefit,  if  he  elects  to  accept 
it ;  and  he  may  manifest  his  acceptance,  by  resorting  to  anj'  appropriate  rem- 
edy, legal  or  equitable,  for  its  enforcement. 

2.  Vendor's  hen ;  payment  of  debt  to  third  person,  as  part  of  purchase-money. 
When  the  purchaser  of  lands  assumes,  as  part  of  the  purchase-money,  a  debt 
which  the  vendor  owes  to  a  third  person,  and  the  latter  elects  to  claim  the 
benefit  of  the  promise,  he  may  enforce  his  debt  as  a  charge  on  the  land,  in  the 
nature  of  a  vendor's  lien  for  the  unpaid  purchase-money. 

3.  Same;  purchase  by  husband,  for  wi.fe,  without  her  authority. — In  such  case, 
if  the  purchaser  bought  the  lands  for  his  wife,  and  took  the  title  in  her  name, 
she  can  not  hold  the  land,  and  repudiate  the  promise  to  pay  the  debt,  because 
she  was  ignorant  of  it  when  made,  and  her  husband  exceeded  his  authority  as 
her  agent  in  making  it ;  though  she  might  claim  a  rescission  of  the  contract 
on  that  account. 

4.  When  vendor's  lien  arises. — A  specific  intention  to  reserve  or  create  a 
vendor'.s  lien,  at  the  time  the  contract  was  made,  is  not  necessary  to  its  exist- 
ence :  it  arises  by  legal  implication,  as  an  incident  of  the  contract,  unless 
there  is  satisfactory  evidence  of  a  purpo.se  to  exclude  it. 

5.  Burden  of  proof ,  as  to  contract  sought  to  be  enforced;  husband's  admissions, 
as  evidence  against  tcife.— The  answers  of  husband  and  wife  denying  the  alleged 
contract,  sought  to  be  enforced  in  the  nature  of  a  vendor's  lien,  though  not 
under  oath,  and  expressed  in  equivocal  terms,  impose  the  burden  of  proof  on 
the  complainant ;  and  the  subsequent  admissions  of  the  husband,  as  to  the 
terms  of  the  contract,  are  not  competent  evidence  against  the  wife,  when  it  is 
not  shown  that  she  had  any  connection  with  them. 
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Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  19th  May,  1876,  by 
Caswell  Eads,  against  Thomas  J.  Carver  and  his  wife,  Ulrica 
E.  Carver ;  and  sought  to  enforce  a  charge  in  the  nature  of  a 
vendor's  lien,  on  a  tract  of  land  which  had  been  sold  and 
conveyed  to  Mrs.  Carver  by  B.  F.  Carver,  who  was  the 
brother  of  said  Thomas  J.  The  debt  sought  to  be  enforced 
by  the  bill  was  due  and  owing  to  the  complainant  from  said 
B.  F.  Carver,  and  a  promise  to  pay  it  was  alleged  to  be  a 
part  of  the  consideration  of  the  sale  and  conveyance  of  the 
land.  The  material  facts  are  stated  in  the  opinion  of  the 
court.  On  final  hearing,  on  pleadings  and  proof,  the  chan- 
cellor rendered  a  decree  for  the  complainant ;  and  his  decree 
is  now  assigned  as  error. 

Thos.  B.  Wetmore,  for  appellants. 

A.  W.  CocKRELL,  contra. 

BEICKELL,  C.  J.— The  averment  of  the  original  bill  is, 
in  substance,  that  Benjamin  F.  Carver  was  indebted  to  the 
complainant,  in  the  sum  of  twelve  hundred  and  forty-two 
42-100  dollars ;  that,  being  so  indebted,  on  the  10th  day  of 
September,  1839,  he  bargained  and  sold  to  Thomas  J.  Carver 
and  his  wife  a  tract  of  land ;  that  at  the  time  of  the  sale 
there  was  an  agreement  between  the  vendor  and  vendees, 
that  in  part  payment  of  the  purchase-money  the  vendees 
should  pay  the  complainant  the  said  debt  due  him  from  the 
vendor.  The  prayer  of  the  bill  is,  that. a  lien- on  said  lands, 
for  the  payment  of  said  debt,  may  be  declared  in  favor  of  the 
complainant,  and,  if  said  debt  is  not  paid,  that  the  lands 
may  be  sold. 

Assuming  the  truth  of  the  averments, — and  the  demurrer 
is  an  admission  of  their  truth, — the  promise  of  the  vendees, 
though  not  made  directly  to  the  complainant,  enured  to  his 
benefit,  and,  on  acceptance  of  it,  he  could  pursue,  in  his 
own  name,  any  appropriate  legal  or  equitable  remedy  for  its 
enforcement.  Acceptance  he  manifests,  indisputably,  as 
between  him  and  the  promisee,  whenever  he  resorts  in  his 
own  name  to  appropriate  remedies  for  the  enforcement  of 
the  promise. — Henry  v.  Murphy,  54  Ala.  246.  To  the  extent 
of  the  debt,  the  purchase-money  being  unpaid,  a  lien  on  the 
lands,  for  its  payment,  would  have  resulted  by  implication 
of  law.  The  lien  passed  to  the  complainant,  as  an  incident 
to  the  agreement ;  or,  rather,  the  agreement  created  a  trust, 
a  charge  on  the  lands,  for  the  payment  of  the  debt,  which  a 
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court  of  equity  will  enforce  for  his  benefit.  Such  trusts  are 
often  created  by  the  agreement  of  parties,  not  only  in  lands, 
but  on  personal  property,  and  on  money  in  the  hands  of  a 
third  person.— 2  Story's  Eq.  §  1231 ;  1  Jones'  Mort.  §  214.  If 
the  complainant  had,  as  he  might  have  done,  refused  to 
accept  the  promise,  holding  the  vendor  to  his  original  liabil- 
ity, the  lien  of  the  latter,  to  the  amount  of  the  debt,  would 
have  been  recognized  and  enforced.  Otherwise,  contraven- 
ing the  intention  of  the  parties,  and  violating  equity  and 
good  conscience,  the  vendees  would  keep  the  lands  without 
paying  the  purchase-money. 

Nor  is  it  material,  whether  Mrs.  Carver  was  or  not  informed 
of,  and  assented  to  the  agreement,  nor  whether  her  husband 
had  authority  from  her  to  bind  her  by  the  promise.  This 
amount  of  the  purchase-money  being  deducted,  in  conse- 
quence of  the  promise,  there  can  be  no  repudiation  of  it, 
without  fraud  upon  the  vendor.  Into  the  contract  of  sale 
he  would  not  have  entered,  if  the  promise  had  not  been  part 
of  it ;  at  least,  such  is  the  fair,  legal  intendment.  While 
keeping  the  benefits  of  the  contract,  Mrs.  Carver  can  not 
escape  from  any  of  its  burdens  or  obligations.  The  want  of 
authority  in  the  husband  to  make  the  promise,  coupled  with 
her  ignorance  that  it  had  been  made,  may  entitle  her  to  a 
rescission,  and  to  restoration  to  the  condition  in  which  she 
was,  and  her  rights  as  they  then  were  ;  but  it  can  not  author- 
ize her  to  hold  the  lands,  without  paying  the  purchase-money 
in  the  mode  for  which  the  vendor  stipulated. 

It  may  be,  when  the  promise  was  made,  the  husband  had 
not  a  specific  intention  to  create  a  lien  on  the  lands  in  favor 
of  the  complainant ;  and  he  may  have  been  ignorant  such 
was  the  legal  operation  of  the  promise.  It  is  rarely  true, 
when  a  conveyance  is  made  of  lauds,  that  vendor  and  vendee 
have  a  specific  intention  to  create  a  lien  on  the  lands  for  the 
payment  of  the  purchase-money ;  yet,  if  there  is  not  in  the 
contract,  or  in  its  attendant  circumstances,  satisfactory  evi- 
dence that  a  reservation  of  the  lien  was  not  intended — that 
there  was  a  purpose  to  exclude  it,  and  to  rely  solely  on  the 
personal  credit  of  the  vendee — the  law  presumes  its  exist- 
ence, upon  the  principle  of  natural  justice  and  equity,  that 
one  man  should  not  get  and  hold  the  lands  of  another  with- 
out compensation.  The  principle  applies  here,  where  a  part 
of  the  purchase-money  is  to  be  applied  in  satisfaction  of  the 
debt  of  the  vendor,  and  for  his  relief.  The  true  inquiry  is, 
was  it  a  part  of  the  contract  of  sale  made  by  Benjamin  F. 
Carver,  that,  as  payment  of  a  part  of  the  purchase-money, 
the  vendees  should  pay  the  debt  due  from  him  to  the  com- 
plainant ?    If  such  was  the  agreement,  the  complainant  has 
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an  equity  to  charge  the  lands  with  the  payment  of  the  debt, 
which  is  not  affected  by  the  ignorance  of  Mrs.  Carver  of  the 
making  of  the  agreement,  nor  by  the  fact  that  she  had  not 
authorized  her  husband  to  make  it. 

•  The  answers  deny, — rather  equivocally,  it  is  true, — the 
making  of  the  agreement.  The  answers  are  mere  pleading, 
verification  of  them  having  been  waived  by  the  complainant. 
Whatever  might  be  the  effect  of  them,  if  answers  upon  oath 
had  been  required,  they  are  sufficient  to  put  in  issue,  and 
cast  upon  the  complainant  the  burden  of  proving  the  making 
of  the  agreement.  The  only  evidence,  tending  to  show  the 
agreement,  is  the  letter  of  the  husband  to  the  complainant, 
which  was  written  at  some  time  subsequent  to  the  contract 
of  sale.  The  wife  had,  so  far  as  now  appears,  no  connection 
with  the  letter.  The  declarations,  or  admissions  of  the  hus- 
band, subsequent  to  the  contract  of  sale,  are  not  competent 
evidence  against  the  wife,  of  the  terms  of  sale.  There  is 
much  in  the  case  which  induces  the  belief  that  the  agree- 
ment was  made,  and  that  the  ends  of  justice  will  be  best 
attained  by  affording  the  complainant  the  opportunity  of 
introducing,  if  he  can,  other  evidence  upon  this  point.  We 
are  constrained  to  reverse  the  decree  of  the  chancellor, 
because  the  evidence  does  not  now  support  it. 

The  decree  is  reversed,  and  a  decree  will  be  here  rendered 
dismissing  the  bill ;  but  without  prejudice  to  the  right  of  the 
complainant  to  file  another  bill,  touching  the  matter  in  con- 
troversy. 


South  and  North  Alabama  Railroad 
Company  v,  Morris. 

Action  for  Damages  for  KiUing  Hog. 

1.  Presumption  in  favor  of  constUuiionality  of  statute. — When  tho  constitu- 
tionality of  a  statute  is  assailed,  the  court  will  indulge  the  presumption  of  its 
constitutionality,  until  clearly  convinced  to  the  contrary  ;  hut,  when  part  of  a 
statute  has  been  declared  unconstitutional,  this  presumption  will  not  be  in- 
dulged in  favor  of  the  remaining  portions. 
_  2.  Statute  parity  unconstitutional,— When  part  of  a  statute  is  unconstitu- 
tional, "if  that  which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legisjative  intent,  wholly  independ- 
ent of  that  which  is  rejected,  it  must  be  sustained." 

3.  Limitation  of  action  against  railroad  company,  for  injuries  to  stock. — Al- 
though the  first  section  of  the  act  approved  February  3d,  1877,  entitled  "An 
act  to  define  and  regulate  the  responsibility  of  railroads  for  damages  to  live 
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stock  or  cattle  of  any  kind"  (Code,  §  1710),  has  been  held  unconstitutional, 
because  it  attempts  to  impose  upon  railroad  corporations  an  absolute  liability 
for  stock  or  cattle  killed  or  injured,  without  any  inquiry  into  the  question  of 
negligence  or  other  fault  (Zeigler  v.  .S\  &  N.  Ala.  Railroad  Co.,  58  Ala.  594); 
yet  the  provision  contained  in  the  second  section  of  said  act,  which  declares 
that  "all  claims  for  damages  shall  be  barred  unless  complaint  is  made  within 
six  months"  from  the  time  of  the  injury  (Code,  §  1711),  may  well  stand  with- 
out any  connection  with  the  fir.'-t  section  ;  and  being  an  enactment  of  later 
date  than  the  statute  which  imposed  a  limitation  of  sixty  days  (§  1701),  it  is 
the  statutory  bar  to  actions  against  railroad  companies  for  injuries  to  stock. 

4.  Attorney'  tax-fee,  asse.<ised  as  part  of  costs  '^gainst  unsuccessful  ajypellant ; 
constitutionaliiy  of  law. — The  sixth  section  of  said  act  of  February  3d,  lb77, 
which  requires  a  reasonable  attorney's  fee,  not  exceeding  $20,  to  be  assessed 
by  the  court,  as  a  part  of  the  costs,  against  every  unsuccessful  appellant  iu 
such  actions  (Code,  ^  1715),  is  unconstitutional  and  void,  being  violative  of 
that  equality  and  uniformity  of  rights  and  privileges  which,  by  the  funda- 
mental principles  of  the  constitutioo.  State  and  Federal,  are  secured  to  all 
persons,  and  creating  unequal  and  unjust  discrimination  against  a  particular 
class  of  litigants. 

Appeal  from  the  Circuit  Court' of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

Thos.  G.  Jones,  for  appellant. — The  main  and  controlling 
purpose  of  the  statute  having  been  declared  unconstitutional 
in  Zeigler's  case,  its  remaining  parts  must  share  the  same  fate. 
It  is  apparent,  on  a  just  consideration  of  the  statute,  that  all 
its  parts  were  based  and  conditioned  on  the  changed  liability 
which  the  statute  attempted — makiug  railroad  companies 
absolutely  liable  for  injuries  to  live  stock,  instead  of  con- 
fining the  liability  to  negligent  injuries.  The  legislature 
has  passed  a  series  of  acts  on  this  subject ;  and  uniformly  a 
short  time  is  allowed  for  presentation  of  claims,  where  the 
liability  is  only  for  a  negligent  injury.  The  time  for  pre- 
senting claims  is  never  changed,  until  the  legislature  attempts 
to  change  the  liability.  Is  not  the  inference  just,  that  the 
changed  bar  against  claims  was  designed  only  to  affect  the 
changed  liability.^  How  can  the  court  declare  the  legisla- 
ture intended  the  six  months  limitation  should  be  enforced? 
regardless  of  the  liability  for  the  injury,  when  it  has  uni- 
formly fixed  sixty  days  when  it  dealt  with  a  liability  which 
resulted  only  from  negligence,  and  when  the  unconstitution- 
ality of  the  first  section  of  the  act  leaves  the  liability  exactly 
where  it  stood  prior  to  the  passage  of  the  present  statute  ? 
The  attorney's  tax-fee  is  a  penalty,  clearly.  It  is  given  only 
"  in  suits  brought  under  the  provisions  of  the  act" — that  is, 
where  the  liability  is  absolute.  There  being  no  absolute 
liability,  suits  can  not  be  maintained;iunder  the  provisions  of 
this  act,  but  must  rest  on  other  statutes,  or  the  common  law. 
When  the  words,  "  under  the  provisions  of  this  act "  are 
used,  it  is  not  intended  to  signify  the  mere  mode  of  suit,  laid 
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down  in  some  of  the  sections  ;  but  the  suit  in  which  the  law 
provides  an  absolute  liability.  The  fee  is  clearly  conditioned 
on  the  absolute  liability.  All  the  sections  were  intended  as 
parts  of  one  harmonious  whole,  to  effect  a  single  purpose — 
to  enforce  an  absolute  liability.  The  foundation  removed, 
there  is  nothing  for  other  parts  of  the  legal  edifice  to  rest  on. 
Cooley  ou  Const.  Lim.  §§  178-9.  If  the  court  doubts 
whether  the  legislature  intended  to  enforce  the  separate 
parts,  regardless  of  the  unconstitutional  portion  of  the  stat- 
ute, it  must  refuse  to  recognize  any  part  of  the  statute  as  a 
law.  The  presumption  is,  that  the  legislature  had  power  to 
pass  the  statute  as  a  whole ;  but,  when  part  has  been  ad- 
judged void,  it  is  no  longer  a  question  as  to  power  to  pass 
the  remaining  portions,  but,  if  that  be  admitted,  whether  the 
legislature  intended  to  enforce  the  remaining  provisions  when 
separated  from  the  void  parts  of  the  statute.  The  presump- 
tion from  its  passage  is,  that  the  legislature  intended  the 
statute  to  operate  as  a  whole.  When  it  can  not  so  operate, 
there  is  no  presumption  that  it  intended  to  enforce  the  sep- 
arate parts.  If  anything,  the  presumption  is  the  other  way. 
Cooley  Const.  Lim.  §  179,  p.  197,  and  note. 

Law  is  but  the  will  of  the  legislature,  constitutionally 
expressed.  The  court,  in  enforcing  a  law,  must  find  affirma- 
tively that  the  legislature  so  willed.  If  the  court  can  not  see 
beyond  a  doubt  what  the  legislature  willed,  it  can  not  enforce 
the  statute.  It  is  not  logical  to  say,  "  it  is  doubtful  whether 
the  legislature  intended  the  separate  parts  of  this  act  to 
operate  independently  of  the  unconstitutional  portion,  and 
therefore  they  shall  be  enforced."  This  would  be,  not  to 
found  judgments  upon  a  clear  ascertainment  of  the  legisla- 
tive will,  but  upon  doubts  as  to  that  will. 

2.  The  statute  is  unconstitutional  in  several  particulars. 
Section  26,  Article  6  of  the  constitution,  declares  that,  in  all 
cases  tried  before  justices  of  the  peace,  the  right  of  appeal 
"  shall  be  secured  by  law."  Section  12  of  the  declaration  of 
rights  provides,  that  "  the  right  of  trial  by  jury  shall  remain 
inviolate."  This  statute  intended  not  "to  secure,"  but  to 
prevent  appeals.  It  aimed  to  hamper  and  restrain  the  right 
of  jury  trial ;  for  the  appeal  is  the  only  means  of  getting  the 
jury  trial,  and  what  hampers  or  hinders  the  appeal  necessa- 
rily strikes  also  at  the  right  of  jury  trial.  The  right  of  jury 
trial  can  not  be  said  to  remain  "  inviolate,"  when  an  appeal 
is  the  only  means  of  getting  it ;  and  when,  in  the  particular 
case,  that  appeal  is  hampered  by  the  peril  of  burdens 
and  consequences,  which,  in  no  other  conceivable  case  known 
to  the  law,  can  attach  to  any  other  suitor,  in  like  circum- 
stances, who  demands  his  right  of  trial  by  jury. 
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If  it  be  not  unlawful  to  impose  the  onerous  tax-fee  as  a 
consequence  of  failure  on  appeal,  what  prevents  the  legisla- 
ture from  fixing  such  heavy  burdens  in  event  of  defeat  as  to 
deter  from  appeals  altogether? — Greene  v.  Briggs,  1  Curtis, 
327.  The  statute  is  not  maintainable  as  a  regulation  of  the 
right  oi  appeal.  There  is  no  equality  between  the  parties 
to  that  appeal.  The  statute  says  to  the  appellant  :  '  If 
your  opponent  succeeds,  you  must  pay  an  attorney's  fee  ;  if 
you  defeat* him,you  shall  not  recover  any  attorney's  fee  of  him.' 
The  fallacy  of  the  argument,  that  the  provisions  of  the 
law  are  not  arbitrary  or  unequal,  because,  position  of  appel- 
lants being  reversed,  the  stock-owner  might  be  taxed  with 
attorney's  fees,  lies  in  this — the  law  is  unequal  and  partial, 
as  to  any  one  suit  or  appeal,  unless  each  party,  if  successful 
in  that  suit,  has  equal  right  to  have  an  attorne^^'s  fee  taxed 
therein  ;  but,  under  the  terms  of  the  law,  the  successful 
appellant  can  never  get  the  tax-fee  ;  and  hence,  the  parties 
as  to  any  particular  suit  or  appeal  are  not,  and  can  never  be, 
on  an  equality  in  that  suit.  Equality,  which  the  constitution 
demands  for  suitors  before  the  court,  must  be  in  each  case  or 
appeal,  as  between  them  ;  and  can  not  be  worked  out, 
because  the  inequality  on  one  of  the  suitors  in  the  one  cause, 
will  be  "  set  off "  on  the  other  suitor  in  another  cause,  or 
appeal,  between  them.  This  becomes  plain,  if  we  substitute 
other  parties,  in  place  of  the  operator  of  the  road  and  the 
owner  of  the  cattle  ;  say,  for  instance,  baker  and  butcher. 
The  head-note  of  a  decision  sustaining  the  statute  would 
run  about  as  follows  :  "  A  blacksmith  sues  a  baker.  If 
the  blacksmith  wins,  he  recovers  no  cost  of  the  baker.  If  the 
baker  wins,  he  recovers  full  costs  of  the  blacksmith  :  Held, 
such  law  is  not  unconstitutional,  and  does  not  work  unequally 
or  partially  in  the  actual  suit  between  them  ;  because,  had 
there  been  another  suit,  in  which  the  baker  were  plaintiff,  he 
could  recover  no  costs  of  the  blacksmith,  though  the  latter 
might  recover  of  him.  " 

Under  the  operation  of  this  statute,  justice  is  not  admin- 
istered "  without  sale,  denial,  or  delay. " — Cooley's  Con.  Lim. 
§  362.  The  equality  as  to  right  of  suit  and  defense — put- 
ting corporations  and  natural  persons  on  like  footing — 
declared  by  (section  12)  Art.  xiv  of  the  constitution,  is 
destroyed  ;  and  if  the  operator  of  the  road  be  a  natural  per- 
son, he  is  singled  out,  and  made  subject  to  a  special  rule 
which  affects  no  one  else  in  like  circumstances.  His  equality 
before  the  law  is  destroyed. — Cooley's  Con.  Lim.  §§  391- 
393  ;  JVally  v.  Kennedy,  2  Yerger,  554  ;  Waddell  v.  Vanzant,  2 
Yerger,  460  ;  Durkee  v.  City  of  Janesville,  28  Wisconsin,  464  ; 
Gordon  v.  Winchester  Association,  12  Bush,  110  ;    Loan  Asso- 
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tion  V.  Topelca,  20  Wallace,  655 ;   Declaration  of  Rights,  §§  1, 
11,  12,  14,  37.     I  insist  that  the  whole  act  is  void. 

Geo.  W.  Townsend,  contra. 

SOMEEYILLE,  J.— The  appellee,  Morris,  in  this  action 
recovered  judgment  before  a  justice  of  the  peace,  against  the 
appellant,  for  damages  for  the  negligent  killing  of  a  hog  by  a 
railroad  train,  under  the  control  of  appellant's  servants. 
Upon  appeal  to  the  Circuit  Court,  it  was  insisted,  by  plea  of 
the  railroad  compan}-,  that  the  claim  was  barred,  because  it 
had  not  been  presented  in  writing  within  sixty  days  after 
accrual,  as  required  by  section  1701  of  the  Code  (1876).  A 
demurrer  to  this  plea  was  sustained,  and  judgment  rendered 
for  the  plaintiff;  and  the  court  imposed  an  attorney's  tax-fee 
of  twenty  dollars  against  the  appellant,  as  part  of  the  costs. 
These  rulings  of  the  Circuit  Court  are  assigned  for  error. 

The  case  is  conceded  to  depeud  upon  the  constitutionality 
of  certain  sections  of  the  "Act  to  define  and  regulate  the  res- 
ponsibility of  railroads  for  damages  to  live  stock  or  cattle  of 
any  kind,"  approved  February  3,  1877  (Sess.  Acts  1876-7,  p. 
54),  and  now  embraced  in  sections  1710-1716  of  the  Code. 

In  Zeigler  v.  S.  &  N.  Ala.  R.  R.  Co.  (58  Ala.  594),  this 
court  pronounced  the  first  section  of  this  act,  now  comprised 
in  section  1710  of  the  Code,  to  be  unconstitutional,  on  the 
ground  that  it  sought  to  impose  an  absolute  and  uncondi- 
tional liability  upon  railroad  companies,  without  regard  to 
any  question  of  legal  wrong,  fault  or  negligence  on  their  part, 
and  thus  operated  to  deprive  them  of  a  hearing  in  court  by 
that  "  due  process  of  law  "  guarantied  to  all  persons  under 
section  7  of  the  Bill  of  Rights.  It  is  urged  by  appellant's 
counsel,  that  the  unconstitutionality  of  this  section  vitiates 
the  whole  act,  and  that  the  remaining  parts  of  it  are  void  also, 
and  must  fall  with  it. 

Though  the  law  has  been  differently  declared  in  some  of 
the  States,  a  safer  and  sounder  rule,  as  we  think,  has  been 
adopted  by  this  court — that  the  presumption  of  the  consti- 
tutionality of  a  statute  will  be  indulged,  until  the  mind  of  the 
court  is  clearly  convinced  to  the  contrary. — Zeigler  v.  S.  <& 
N.  Ala.  R.  R.  Co.,  supra  ;  Sadler  v.  Langham,  34  Ala  311. 
Where,  hoi§ever,  a  part  of  any  law  has  been  held  unconsti- 
tutional, the  rule  is  different,  and  the  same  presumption  will 
not  be  indulged  in  favor  of  the  remainder  of  the  act,  that 
was  allowable  in  support  of  the  original  statute,  when  pri- 
marily assailed.  —People  v.  Bell,  46  N.  Y.  68  ;  State  v.  Dorn- 
baugh,  20  Ohio  (N.  S.),  173. 

We  find  the  principle  stated  in  Cooley  on  Constitutional 
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Limitations,  as  follows :  "  Where  a  part  of  a  statute  is 
unconstitutional,  that  fact  does  not  authorize  the  courts  to 
declare  the  remainder  void  also,  unless  all  the  provisions 
are  connected  in  subject-matter,  depending  on  each  other,  oper- 
erating  together  for  the  same  purpose,  or  otherwise  so  con- 
nected together  in  meaning,  that  it  can  not  be  presumed  the 
legislature  would  have  passed  the  one  without  the  other. 
The  constitutional  and  unconstitutional  provisions  may  even 
be  contained  in  the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separable,  so  that  the  first  may  stand,  though  the 
last  fall." — Cooley's  Const.  Lim.  177-8  ;  Com.  v.  Hitckings,  5 
Gray,  485.  The  true  test  seems  to  be,  "  that  "  if,  when  the 
unconstitutional  portion  is  stricken  out,  that  which  remains 
is  complete  in  itself,  and  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent,  wholly  independent 
of  that  which  was  rejected,  it  must  be  sustained."—/^.  178. 

Applying  these  tests  to  the  statute  under  consideration, 
we  do  not  think  that  the  fact  of  the  first  section  (Code,  §  1701) 
being  void  vitiates  the  remainder  of  the  act.  They  are  not 
so  closely  connected  as  to  be  inseparable.  We  can  omit  the 
obnoxious  feature  of  absolute  and  unconditional  liability, 
disclosed  in  section  1710,  and  find  ample  and  unambiguous 
scope  for  the  operation  of  the  remaining  sections  ;  and  keep- 
ing in  view  the  main  object  to  be  accomplished  by  the  statute, 
the  general  purpose  of  the  legislature  will  not  be  defeated, 
by  giving  operation  to  all  the  sections  except  the  one  declared 
void. 

We  hold,  therefore,  that  section  1711,  which  allows  six 
months  within  which  claims  of  this  kind  may  be  sued  on,  is 
constitutional,  and  in  full  force  :  and  being  in  conflict  with 
section  170i,  and  more  recent  in  the  date  of  its  enactment, 
it  repeals  the  latter  section.  The  action  was  not  barred, 
then,  in  sixty  days,  but  in  six  months  from  the  date  of  the 
injury  for  which  this  suit  is  brought ;  and  the  demurrer  was 
properly  sustained. 

It  is  further  insisted,  that  the  court  below  erred  in  allow- 
ing an  attorney's  tax-fee  to  the  appellant's  counsel,  on  the 
ground  that  the  law  authorizing  it  is  unconstitutional  and 
void.  This  action  of  the  court  was  taken  under  the  provisions 
of  section  1715  of  the  Code,  which  constituted  section  6  of 
the  statute  in  question,  and  reads  as  follows  :  "  §^715.  Any 
corporation,  person  or  persons,  owning  or  controlling  any 
railroad  in  this  State,  or  any  complainant  against  such  cor- 
poration, person  or  persons,  taking  an  appeal  from  a  decision 
rendered  by  a  justice  of  the  peace,  in  suit  for  damages 
brought  under  the  provisions  of  section  1711,  and  failing  to 
sustain  such  appeal,  or  to  reduce  or  increase  the  judgment 
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before  the  appellate  court,  shall  be  liable  for  a  reasonable 
attorney's  fee  incurred  by  reason  of  such  appeal,  to  be 
assessed  by  the  court,  not  to  exceed  twenty  dollars ;  and 
the  attorney's  fee  shall  be  part  of  the  cost,  and  collected  as 
such." 

After  a  careful  consideration  of  this  question,  during  which 
it  has  been  held  under  protracted  advisement  by  the  whole 
bench,  a  conclusion  has  been  reached,  which  clearly  per- 
suades us  that  this  particular  section  of  the  Code  is  violative 
of  both  the  constitution  of  the  State  and  that  of  the  United 
States.  The  following  sections  of  the  Declaration  of  Bights 
(Const.  1875,  Art.  1,)  are  pertinent  to  this  subject : 

Section  2  provides,  that  all  persons  resident  in  this  State, 
who  are  citizens,  are  entitled  to  possess  "  equol  civil  and 
political  rights." 

Section  11 :  "  That  no  person  shall  be  debarred  from  'prose- 
cuting or  defending,  before  any  tribunal  in  this  State,  by  him- 
self or  counsel,  any  civil  cause  to  which  he  is  a  party." 

Section  14  :  "  That  all  courts  shall  be  open  ;  and  that  every 
-person,  for  any  injury  done  him,  in  his  lands,  goods,  person 
or  reputation,  shall  have  a  remedy  by  due  process  of  law  ; 
and  rigid  and  justice  shall  be  administered,  without  sale,  denial, 
or  delay." 

Article  XIV,  section  12  of  the  constitution,  also  declares, 
that  "  all  corporations  shall  have  the  right  to  sue,  and  shall  be 
subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons." 

It  is  further  asserted  that  "  the  sole  object  and  only  legit- 
imate end  of  government  is  to  protect  the  citizen  in  the  enjoy- 
ment of  life,  liberty,  and  property ;  and  when  the  govern- 
ment assumes  other  functions,  it  is  usurpation  and  oppres- 
sion."—Art.  I,  §  37. 

The  clear  legal  effect  of  these  provisions  is  to  place  all 
persons,  natural  and  corporate,  as  near  as  practicable,  upon 
a  basis  of  equality  in  the  enforcement  and  defense  of  their 
rights  in  courts  of  justice  in  this  State,  except  so  far  as  may 
be  otherwise  provided  in  the  constitution.  This  right,  though 
subject  to  legislative  regulation,  can  not  be  impaired  or 
destroyed  under  the  guise  or  device  of  being  regulated.  Jus- 
tice can  not  be  sold,  or  denied,  by  the  exaction  of  a  pecuni- 
ary consideration  for  its  enjoyment  from  one,  when  it  is 
given  freely  "and  open-handed  toan  other,  without  money  and 
without  price.  Nor  can  it  be  permitted  that  litigants  shall 
be  debarred  from  the  free  exercise  of  this  constitutional  right, 
by  the  imposition  of  arbitrary,  unjust,  and  odious  discrimin- 
ations, perpetrated  under  color  of  establishing  peculiar  rules 
for  a  particular  occupation.  Unequal,  partial,  and  discrim- 
inatory legislation,  which  secures  this  right  to  some  favored 


200  SUPKEME  COURT  [Nov.  Term. 

[South  and  North  Alabama  Railroad  Co.  v.  Morris.] 

class  or  classes,  and  denies  it  to  others,  who  are  thus  excluded 
from  that  equal  protection  designed  to  be  secured  by  the 
general  law  of  the  land,  is  in  clear  and'  manifest  opposi- 
tion to  the  letter  and  spirit  of  the  foregoing  constitutional 
provisions. 

It  was  forcibly  said  by  the  Supreme  Court  of  Tennessee, 
in  Wally  v.  Kennedy  (2  Yerger,  554) :  "  The  right  of  every 
individual  must  stand  or  fall  by  the  same  rule  or  law  that 
governs  every  other  member  of  the  body  politic,  or  land, 
under  similar  circumstances ;  and  every  partial  or  private 
law,  which  directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  remedies  leading 
to  similar  consequences,  is  unconstitutional  and  void.  Were 
it  otherwise,  odious  individuals  and  corpurations  would  be 
governed  by  one  law,  and  the  mass  of  the  community,  and 
those  who  made  the  law,  by  another  ;  whereas,  the  like  gen- 
eral law,  affecting  the  whole  community  equally,  could  not 
have  been  passed." 

In  Holden  v.  James,  11  Mass.  396  (6  Amer.  Dec.  174),  the 
Supreme  Court  of  Massachusetts  said  :  "  It  is  manifestly 
contrary  to  the  first  principles  of  civil  liberty  and  natural 
justice,  and  to  the  spirit  of  our  constitution  and  laws,  that 
any  one  citizen  should  enjoy  privileges  and  advantages  which 
are  denied  to  all  others  under  like  circumstances ;  or  that  one 
should  be  subject  to  losses,  damages,  suits  or  actions,  from  tohich 
all  others,  under  like  circumstances,  are  exempted." 

The  section  of  the  Code  under  consideration  (§  1715)  pre- 
scribes a  regulation  of  a  peculiar  and  discriminative  charac- 
ter, in  reference  to  certain  appeals  from  justices  of  the  peace. 
It  is  not  general  in  its  provisions,  or  applicable  to  all  persons, 
but  is  confined  to  such  as  own  or  control  railroads  only  ;  and 
it  varies  from  the  general  law  of  the  land,  by  requiring  the 
unsuccessful  appellant,  in  this  particular  class  of  cases,  to 
pay  an  attorney's  tax-fee,  not  to  exceed  twenty  dollars.  A 
law  which  would  require  all  farmers  who  raise  cotton  to  pay 
such  a  fee,  in  cases  where  cotton  was  the  subject-matter  of 
litigation,  and  the  owners  of  this  staple  were  parties  to  the 
suit,  would  be  so  discriminating  in  its  nature  as  to  appear 
manifestly  unconstitutional ;  and  one  which  should  confine 
the  tax  alone  to  physicians,  or  merchants,  or  ministers  of  the 
gospel,  would  be  glaring  in  its  obnoxious  repugnancy  to  those 
cardinal  principles  of  free  government  which  are  found  incor- 
porated, perhaps,  in  the  Bill  of  Rights  of  every  State  con- 
stitution of  the  various  commonwealths  of  the  American 
government.  We  think  this  section  of  the  Code  is  antagon- 
istic to  these  provisions  of  the  State  constitution,  and  is  void. 
Burkee  v.   City  of  Gainesville,  28  Wis.  464 ;  Gordon  v.  Winn 
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Chester  Association,  12  Bush,  110 ;  Greene  v.  Briggs,  1  Curtis, 
327 ;  Cooley's  Const.  Lim.  (3d  ed.)  §  393. 

The  section  in  question  is  also  violative  of  that  clause  in 
secfion  1,  Art.  IV,  of  the  constitution  of  the  United  States, 
which  declares  that  no  State  shall  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its  laws."  This 
guaranty  was  said  by  Justice  Bradley,  in  Missouri  v.  Lewis 
(101  U.  S.,  1  Otto,  22,  30),  to  include  "  the  equal  right  to 
resort  to  the  appropriate  courts  for  redress."  "  It  means," 
as  was  further  said  by  the  court,  "  that  no  person,  or  class 
of  persons,  should  be  denied  the  same  protection  which  is 
enjoyed  by  other  persons,  or  other  classes,  in  the  same  place, 
and  under  like  circumstances." 

The  same  court,  in  United  States  v.  CruikshanJc,  92  U.  S. 
(2  Otto),  542.  555,  per  Waite,  C.  J.,  used  the  following  lan- 
guage, in  discussing  the  foregoing  constitutional  clause : 
"  The  equality  of  the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  is  in  duty  bound  to 
protect  all  its  citizens  in  the  enjoyment  of  this  principle,  if 
within  its  power.  That  duty  was  originally  at^sumed  by  the 
States,  and  it  still  remains  there." — Ifard  v.  Flood,  48  Cal- 
ifornia, 36. 

The  Circuit  Court  erred  in  taxing  an  attorney's  fee  against 
the  appellant ;  and  its  judgment  is,  for  this  reason,  reversed, 
and  the  cause  is  remanded.* 


The  City  Council  of  Montgomery  v. 
Huglies  et  al. 

Action  on  Official  Bond  of  City  Clerk. 

1.  Construction  of  pleadii^gs.—kW  pleadings  must  be  construed  most  strongly 
against  the  pleader,  and  when  susceptible  of  two  reasonable  constructions, 
that  construction  will  be  adopted  which  is  least  beneficial  to  the  pleader. 

2.  Judicial  notice  of  charttr  of  municipal  corporatioii. — The  courts  are  bound 
to  take  judicial  notice  of  the  charter  of  a  municipal  corporation,  as  a  public 
statute,  although  it  may  not  be  pleaded,  or  given  in  evidence. 

3.  Surety's  liability  for  dejault  of  principal. — The  contract  of  a  surety  is 
strictly  construed :  the  extent  of  his  liability  is  that  expressed  in  the  instru- 
ment signed  by  him,  or  necessarily  implied  in  the  words  used  therein  ;  and 
when  he  becomes  bound  for  the  acts  or  defaults  of  an  officer,  public  or  private, 
whose  term  of  office  is  fixed  by  law,  or  prescribed  by  charter,  ordinance,  or 
by-law,  and  such  specific  term  is  recited  in  the  bond,  subsequent  general 
words  will  not  enlarge  the  term,  or  the  obligation  of  the  surety . 

4.  Tirm  of  office  of  city  clerk  of  Montgomery.— "ihe  charter  of  the  city  of 
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Montgomery  provides  for  biennial  elections  of  the  city  clerk,  as  of  the  mayor 
and  aldermen  ;  and  the  provision  for  his  continuance  in  office,  in  addition  to 
that  term,  "until  his  successor  is  duly  elected  and  qualified,  "  is  only  intended 
to  cover  the  reasonable  time,  varying  with  circumstances,  which  may  be  nec- 
essary to  enable  his  successor  to  qualify. 

5.  Sdine ;  liabililij  of  sureties  after  expiration  of  term. — In  an  action  on  the 
official  bond  of  such  city  clerk,  which  was  dated  the  oth  January,  1872, 
recited  his  election  on  the  4th  December,  ly71,  and  was  conditioned  for  the 
faithful  discharge  of  his  official  duties,  the  complaint  averred  that  he  entered 
into  the  office  on  the  day  of  the  date  of  the  bond,  "and  continued  to  be  and 
act  as  such  clerk,  under  said  bond,  continuously  thereafter  until  the  10th 
December,  1875  ;  that  he  did  not  give,  and  was  not  required  to  give,  during 
that  period,  any  other  official  bond,  and  that  no  successor  to  him  was  elected 
and;  duly  qualified  until  the  1st  January,  1876.  "  Held,  that  these  averments, 
whether  construed  to  mean  that  he  was  re-elected  for  an  aditional  term  dur- 
ing the  interval,  or  that  no  election  was  held  during  the  intervening  period, 
did  not  show  a  liability  on  the  sureties  after  the  expiration  of  the  official  term 
fixed  by  the. charter. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

Clopton,  Herbekt  &  Chambers,  for  appellant. 

D.  S.  Trot,  and  Eice  &  Wiley,  contra. 

BRICKELL,  C.  J. — This  is  an  action  upon  a  bond, 
executed  by  William  B.  Hughes,  as  principal,  Josiah- 
Morris,  Eugene  Beebe,  and  »rerrie  Henshaw,  as  his 
sureties,  in  the  penalty  of  twenty  thousand  dollars,  payable 
to  the  city  council  of  Montgomery,  and  bearing  date  the 
fifth  day  of  January,  1872.  The  condition  is  expressed  in 
these  words  :  "  The  condition  of  the  above  obligation  is 
such,  that  whereas  the  said  W.  B.  Hughes  was,  on  the  fourth 
day  of  December,  1871,  elected  by  the  qualified  voters  of 
the  city  of  Montgomery  clerk  of  said  city  council,  for  the 
term  of  two  years  from  said  date  :  Now,  if  the  said  W.  B. 
Hughes  shall  faithfully  perform  all  the  duties  of  said  office 
of  city  clerk,  according  to  the  laws  and  ordinances  of  the 
city  council,  and  in  safety  keep,  and  properly  account  for  all 
moneys  or  papers,  which,  by  virtue  of  said  office,  may  come 
into  his  possession,  then  this  obligation  to  be  null  and  void  ; 
otherwise,  to  remain  in  full  force  and  effect. "  The  second 
count  of  the  complaint  avers,  that  Hughes,  on  the  day  said 
bond  was  approved,  entered  on  the  office  of  clerk  of  the  city 
council,  and  continued  to  be  and  act  as  such  clerk,  under 
said  bond,  continuously  thereafter,  until  the  10th  day  of 
December,  1875  ;  that  he  was  not  required  to  give,  and  did  not 
during  that  period  give,  any  other  "official  bond  ;  "  and  that 
no  successor  to  the  said  W.  B.  Hughes  was  ever  elected  and 
duly  -qualified,  until,  to-wit,  January  1,  1876. "  Of  the 
Vol   lxv. 
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breaches  of  the  condition  assigned,  are  the  following  : 
"  That  the  said  W.  B.  Hughes,  while  said  city  clerk,  and 
while  acting  as  such  clerk  under  said  bond,  received  as  such 
clerk,  .  .  .  .  during  the  year  1874,  the  sum  of  four 
thousand  and  four  hundred  and  forty-six  87-100  dollars,  and 
during  the  year  1875  the  sum  of  two  thousand  one  hundred 
and  thirty-one  65-100  dollars  ;  all  of  said  sums  of  money 
belonging  to  the  said  city  of  Montgomery,  and  for  which 
said  sums  of  money,  neither  the  said  W.  B.  Hughes,  nor 
either  of  said  defendants,  has  accounted  or  paid  any  part 
thereof,  "although  often  demanded  so  to  do,  "  &c.  To  this 
assignment  the  sureties  demurred,  and  the  court  sustained 
the  demurrer  ;  and  this  ruling  of  the  court  is  the  only  error 
now  assigned. 

It  is  an  established  rule,  that  all  pleadings  must  be  con- 
strued most  strongly  against  the  pleader,  who  is  presumed 
most  favorably  for  himself  to  state  the  cause  of  complaint, 
or  matter  of  defense ;  and,  as  a  consequence,  when  the 
pleading  admits  fairly  of  two  constructions,  the  one  least 
beneficial  to  him  will  be  adopted.  The  re-election  of  Hughes 
as  clerk,  upon  the  expiration  of  two  years,  and  his  subse- 
quent continuance  in  office  under  that  election,  can  scarcely 
be  regarded  as  negatived  by  the  averment,  that  a  successor 
to  him  was  not  elected  and  qualified  until  January  1,  1876. 
He  may  have  been  his  own  successor,  by  a  successive  elec- 
tion on  the  expiration  of  the  term  to  which  the  condition  of 
the  bond  certainly  refers.  Of  the  charter  of  the  city,  courts 
are  bouud  to  take  notice,  as  a  public  statute,  though  it  may 
not  be  pleaded,  or  given  in  evidence. — Srnoot  v.  Mayor,  24 
Ala.  112  ;  Case  v.  Mayor,  30  Ala.  538.  When  the  bond  was 
executed,  and  during  the  period  it  is  averred  Hughes  con- 
tinued in  office,  the  charter  of  the  city  required  a  biennial 
election  of  the  mayor,  of  the  aldermen,  and  of  the  clerk  of 
the  common  council ;  fixing  the  daj*  of  such  election,  and 
providing  :  "  The  said  mayor,  clerk,  and  aldermen,  shall  hold 
their  office  until  the  next  succeeding  election  after  their  elec- 
tion or  appointment,  and  until  their  successors  are  duly 
elected  and  qualified.  "  Adopting  a  construction  of  the  count, 
resting  upon  the  presumption  that  Hughes  continued  in 
office,  after  the  expiration  of  the  first  official  term,  by  vir- 
tue of  a  re-election,  would  be  more  consistent  with  the  rules 
of  pleading,  if  that  construction  was  less  beneficial  to  the 
pleader,  than  a  construction  founded  upon  an  iniendment 
that  the  mandator}'^  provisions  of  the  charter  had  been  dis- 
regarded by  a  failure  to  hd!d  an  election.  We  do  not  pro- 
pose, however,  to  rest  our  decision,  in  any  measure,  upon  a 
rule  of  pleading  which  has  not  been  invoked,  and  which  may 
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not  meet  the  actual  facts,  as  the  case  has  been  very  fully 
argued  in  either  aspect  in  which  the  count  may  be  supposed 
to  present  it. 

A  contract  of  suretyship  is  essentially  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another.  The 
surety,  though  bound  equally  with  the  principal,  stands  in 
a  purely  voluntary  and  gratuitous  relation.  The  extent  of 
the  liability  incurred  by  him  is  that  expressed,  or  necessa- 
rily included,  in  the  words  used  in  the  contract  or  obligation. 
To  the  extent,  in  the  manner,  and  under  the  circumstances 
stated  in  the  contract,  he  is  bound,  and  no  further  ;  and  any 
variation  or  change  of  these,  without  his  consent,  operates 
his  discharge,  though  he  may  sustain  no  injury,  or  it  may 
be  supposed  would  derive  benefit.  The  contract  is  strictly 
construed,  as  to  his  liability,  and  cannot  be  extended  to 
any  other  person,  or  any  other  suhjecf,  or  to  or  for  any  other 
period  of  time,  than  such  as  may  be  included  in  its  words. 
It  is  in  this  sense  only  we  must  understand  the  expressions, 
of  such  frequent  use,  that  "  there  is  no  equity  against  a 
surety  "  ;  or,  that  "  a  surety  has  the  right  to  stand  upon  the 
very  terms  of  the  contract "  ;  *'  the  contract  of  the  surety 
must  be  strictly  construed  "  ;  and  other  kindred  expressions. 
The  person  accepting  the  suretyship  has,  in  the  inception  of 
the  contract,  the  power  of  expressing  the  measure  and  dura- 
tion of  its  obligation  ;  and  it  is  his  fault,  or  misfortune,  if  he 
has  not  included  the  state  of  facts  to  which  he  would  extend 
it. — Burge  on  Suretyship,  40  ;  Miller  v.  Steioart,  9  Wheat.  681. 

When  the  contract  expresses  that  the  liability  of  a  surety 
is  to  continue  for  a  limited  period,  although,  after  its  lapse, 
he  may  be  sued,  yet  he  is  answerable  only  for  the  acts  or 
defaults  of  the  principal  which  had  taken  place  before  it  had 
elapsed. — Purge  on  Suretyship,  69.  There  are  no  more  fre- 
quent applications  of  this  principle,  than  to  the  bonds  of 
public  officers,  and  of  the  officers  of  corporation,  public  or 
private,  whose  terms  of  office  are  fixed  by  law,  or  prescribed 
by  the  charter,  ordinance,  or  by-laws  of  the  corporation. 
When,  in  such  bond,  there  is  a  recital  of  a  specific  term,  cor- 
responding to  the  defined  official  term,  within  which  the 
official  duty,  for  the  performance  of  which  the  surety  is 
answerable,  is  to  be  performed,  it  is  a  fixed  rule  of  construc- 
tion, that  no  subsequent  general  words  will  enlarge  the  term, 
the  obligation  of  the  bond,  and  the  liability  of  the  surety. 
Such  general  words  are  limited  and  restrained  by  the 
express,  specific  recital. 

The  oldest  case,  in  which  this  rule  of  construction  was 
adopted  and  applied  to  such  bonds,  is  said  to  be  the  case  of 
Lord  Arlington  v.  Blerricke,    2  Saunders,  403,  before  Lord 
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Hale.  The  bond  recited,  that  Thomas  Jeckins  had  been  ap- 
pointed deputy  post-master  /or  ^Ae  term  of  six  months  ;  and  was 
with  condition  for  his  good  behavior,  during  all  the  time  that 
he,  the  said  Thomas  Jenkins,  shall  continue  deputy  post-master. 
Jenkins  continued  in  office  for  two  years,  or  more,  and  made 
default ;  for  which  the  surety  was  sued,  at  some  time  after 
the  expiration  of  six  months  from  his  appointment,  and  the 
execution  of  the  bond.  It  was  held,  the  surety  was  not  liable 
for  the  default,  or  for  any  thing  happening  after  the  first  six 
months.  The  liability  was  sought  to  be  deduced  from  the 
general  words  of  the  condition ;  but  these  were  restrained 
and  limited  by  the  particular  recital  that  Jenkins'  appoint- 
ment was  for  the  term  of  six  months  ;  and  speaking  of  the  gen- 
eral words,  the  court  said  :  "  This  time  "  (during  all  the  time 
that  he,  the  said  Thomas  Jenkins,  shall  continue  deputy 
post-master),  "  which  is  indefinite  in  itself,  ought  to  be  con- 
strued only  for  the  said  six  months,  for  which  the  condition 
recites  that  Jenkins  was  appointed  to  be  deputy  post-master, 
and  to  which  the  condition  relates."  This  case  is,  as  we  will 
hereafter  show,  ^  stronger  one  for  the  application  of  the  prin- 
ciple, though  we  concur  with  the  counsel  for  the  appellant, 
that  the  condition  of  the  bond  ought  to  be  read  and  con- 
strued in  connection  with  the  charter,  and  its  provision  that 
the  clerk  should  continue  in  the  office  until  a  successor  was 
elected  and  qualified. 

The  case  of  Arlington  v.  Merricke  has  been  uniformly  fol- 
lowed in  England  ;  and  of  the  numerous  cases  we  refer  now 
to  no  other  than  that  of  Kitson  v.  Julian,  30  Eng.  Law  &  Eq. 
326,  in  which  Julian  was  appointed  clerk  to  the  Torquay  Gas 
Company,  and  superintendent  and  inspector  of  the  works  of 
the  company.  The  condition  of  the  bond  was,  "  that  if  the 
said  E.  B.  Julian  do  and  shall,  from  time  to  time,  and  at  all 
times,  so  long  as  he  shall  continue  to  hold  the  said  office  or  em- 
jAoyment,  duly,  faithfully  and  punctually  account  for,  and  pay 
over,"  &c.  The  plea  to  an  action  for  the  breach  of  the  bond 
was,  that  the  appointment  was  for  the  term  of  twelve  months, 
and  no  longer,  and  that  the  breach  assigned  occurred  after 
the  expiration  of  that  period.  The  replication  was,  that 
Julian  remained  in  office  after  the  expiration  of  twelve 
months,  with  the  assent  of  the  surety,  for  a  long  period,  and 
during  such  period  committed  the  default ;  to  which,  there 
was  a  demurrer,  and  it  was  sustained.  Lord  Campbrll 
thought  the  natural  and  grammatical  construction  of  the 
bond  was,  that  the  liability  of  the  surety  continued  after  the 
expiration  of  the  year  for  which  the  principal  was  appointed  ; 
and  such,  he  had  no  doubt,  was  the  intention  of  the  parties. 
But  there  was  a  series  of  decisions  construing  such  general 
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language,  from  which  he  was  not  at  liberty  to  depart.  And 
he  said:  "  Where  there  is  a  recital  in  the  bond,  of  the  lim- 
ited time  for  which  the  principal  is  appointed,  there  is  a 
number  of  express  decisions,  that  the  surety  is  no  longer 
liable ;  and  they  seem  to  show  that,  where  the  term  of  ap- 
pointment is  not  recited,  it  may  be  stated  by  averments  in 
pleading  what  the  limitation  of  the  appointment  was.  Here, 
there  is  a  positive  averment  in  the  plea,  that  the  appoint- 
ment to  the  office  and  employment  was  for  one  year,  and  no 
longer  ;  and  there  is  a  recital  in  the  bond  of  the  appoint- 
ment having  been  made.  I  do  not  like  to  introduce  any  nice 
distinctions  between  cases  where  the  office  or  employment  is 
recited  generally,  and  where  the  term  of  office  is  specially 
mentioned.  If  the  recital  of  the  particular  period,  for  which 
the  appointment  is  made,  has  the  effect  of  relieving  the  surety 
from  liability  beyond  that  period,  I  think  it  better  to  hold  it 
has  the  same  effect  where  it  is  averred  in  pleading,  though 
the  fact  of  the  appointment  is  recited  generally."  The 
American  authorities  generally  are  in  conformity  to  the 
English  doctrine.  They  are  referred  to  in  Brandt  on  Surety- 
ship, §§  138-146 ;  Ang.  &  Ames  Corp.  §  322,  and  notes. 

The  rule  of  construction  is  adopted  to  meet  and  effectuate 
the  intention  of  parties,  who  are  not  presumed  to  contem- 
plate a  liability  for  an  indefinite  term,  when  the  words  of  the 
instrument  are  consistent  with  a  liability  for  a  limited, 
defined  period.  In  this  case,  the  bond  recites  Hughes's 
election  on  the  4th  day  December,  1871,  for  a  term  of  two 
years  from  that  time  ;  and  it  is  for  his  fidelity  in  office  that 
the  sureties  stipulate.  It  is  impossible  to  read  the  bond 
without  the  conviction,  that  a  liability  for  an  undefined 
period — for  a  period  which  would  be  enlarged  by  the  laches 
of  the  coi-poration  in  holding  an  election,  which  would  be 
cause  of  quo  loarranto  against  the  corporation — was,  or  could 
have  been,  in  the  contemplation  of  the  parties.  There  are 
not.  in  this  obligation,  as  there  were  in  Arlington  v.  MerricJce, 
and  Kitsoii  v.  Jidian,  any  general  words,  from  which,  if  they 
stood  alone,  unqualified,  unrestrained  by  more  particular 
words,  an  intention  that  the  bond  should  be  obligatory  after 
the  lapse  of  two  years,  can  be  deduced  ;  and  this  renders 
the  present  case  stronger  than  either  of  those  cases,  and 
many  others  usually  referred  to,  in  support  of  the  rule  of 
construction. 

Nor  can  we  suppose  the  legal  effect  of  the  condition  is 
changed,  by  reading  the  bond  as  if  the  words  of  the  charter 
had  been  inserted  — that  the  clerk  should  remain  in  office  for 
two  years,  and  nntil  his  successor  ivas  duly  elected  and  qualified. 
The  same  provision  is  applicable  to  the  mayor,  and  to  the 

Vol.   lxv. 


1880]  OF  ALABAMA.  207 

[Cit,y  Council  of  Montgomery  v.  Hughes.] 

aldermen  ;  and  if  it  extended  the  official  term  of  the  clerk,  to 
a  service  of  years  beyond  the  term  of  two  years,  defi- 
nitely expressed,  it  would  equally  extend  the  term  of  the 
mayor,  or  of  the  aldermen,  and  a  construction  would  be  given 
to  that  clause  of  the  charter,  which  would,  in  practice, 
annul  and  defeat  the  clearly  expressed  will  of  the  legisla- 
ture, that  these  official  terms  should  not  be  of  longer  dura- 
tion than  two  years.  We  are  not  without  some  experience, 
in  this  State,  of  the  temptations  such  a  construction  offers 
defeated  candidates  for  re-election  to  municipal  offices,  by 
vexatious  litigation  to  prolong  their  official  terms.  The  man- 
ifest object  of  the  clause  is,  to  prevent  a  misconstruction  of 
the  charter,  possible  if  there  was  not  express  provision  for 
the  interval  elapsing  of  necessity  between  an  election  and  the 
qualification  of  the  officer.  This  interval  may  vary  in  length, 
under  particular  circumstances  ;  but  it  avas  never  within  the 
legislative  contemplation,  that,  under  this  clause,  an  official 
term  could  be  prolonged  beyond  a  reasonable  time  for  the 
newly  elected  officer  to  qualify.  If  for  such  time  he  failed 
to  qualify,  there  would  be  a  vacancy,  to  be  filled  as  the  char- 
ter directs.  This  is  the  whole  scope  of  the  cLiuse ;  and  so 
construing  it,  harmonizes  the  whole  provision,  and  effects 
the  intent  of  the  legislature,  that  the  term  of  office  shall  be 
of  two  years,  and  not  of  indefinite  duration. — Chelmsford 
Company  v.  Demarest,  7  Gray,  111  ;  Dover  v.  Twombly,  42 
N.  H.  59.  And  it  harmonizes  with  the  principle,  that  the 
obligation  of  a  surety  must  be  strictly  construed,  and  must 
not  be  extended  a  tempore  ad  tempns — to  any  other  period  of 
time  than  is  expressed,  or  necessarily  included  in  its  terms. 
The  terras  of  the  condition  of  an  official  bond,  or  of  a  statute, 
should  be  clear  and  explicit,  to  justify  a  construction  which 
would  indefinitely  extend  the  liability  of  a  surety,  beyond 
the  defined  official  term,  or  the  official  term  itself.  The 
fair  and  just  presumption  is,  when  the  office  is  for  a  particu- 
lar term,  or  a  particular  term  is  expressed  in  the  obligation, 
that  for  such  term  only  the  surety  intends  to  guaranty  the 
fidelity  of  the  principal.  If  beyond  that  period  he  continues 
in  office,  it  must  be  presumed  that  a  new  bond  has  been 
taken ;  and  if  that  is  not  the  presumption,  it  can  not  be 
assumed  that  the  liability  of  the  former  surety  is  continued 
and  enlarged.  Said  Lord  Ellenborough  :  "  As  the  con- 
sequences of  giving  to  the  condition  a  more  enlarged  con- 
struction, so  as  to  extend  the  responsibility  beyond  the 
current  year,  would  be  of  so  grievous  and  burdensome  a 
nature,  we  think  it  requires  more  clear  and  certain  words 
than  are  to  be  found  in  this  instrument." — Hassell  v.  Long, 
2  Maule  &  Selw.  366.     All  such  general  words  as  are  found 
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in  the  charter,  importing  that  an  officer  remains  in  office, 
after  the  expiration  of  the  defined  term,  until  a  successor  is 
elected  and  qualified,  are  employed  from  abundant  caution,  • 
to  avoid  a  construction  which  would  give  rise  to  a  sort  of 
interregnum,  or  a  vacancy,  or  lapse  in  the  office,  and  not  to 
create  unlimited  official  terms. — Commissioners  v.  Greenioood, 
1  Dess.  452 ;  Welch  v.  Seymour,  28  Conn.  387  ;  Chlemsford 
Company  v.  Demarest,  supra  ;  Dover  v.  Tioomhly,  supra. 

On  the  other  aspect  in  which  the  count  maybe  considered 
— that  of  admitting  an  election  of  Hughes  after  the  expi- 
ration of  the  first  official  term — it  is  not  necessary  to  dwell  at 
length.  A  second  election,  of  necessity,  terminated  the 
first  in  all  respects. —  U.  S.  v.  Kirkpalrick,  9  Wheat.  720; 
South  Carolina  Society  v.  Johnson,  1  McCord,  41.  There  was 
an  expiration  of  the  first  official  term  ;  and  for  a  new  term 
of  office,  commencing  under  another  election,  terminating 
the  first  term,  there  can  be  no  reason  to  suppose  it  was 
intended  the  general  words  of  the' charter  should  be  extended. 

The  demurrer  to  the  particular  breaches  of  the  complaint 
was  well  taken,  and  properly  sustained.  The  judgment  is 
affirmed. 


'"  Bradshaw  v.  Emory. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  What  title  will  support  action. — In  ejectment,  or  the  oorrespondino  statu- 
tory action,  the  plaintiff  may,  if  not  barred  by  the  statute  of  limitations, 
recover  against  a  stranger,  or  one  showing  no  title,  on  proof  of  prior  posses- 
sion under  color  of  title. 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Luther  E.  Smith. 

The  record  in  this  case  shows  that,  on  the  26th  October, 
1878,  six  separate  actions  were  commenced,  in  favor  of  Ellen 
Bradshaw,  Harrison  Eubank,  Martha  Eubank,  Alfred  Free- 
man, Jack  Freeman,  and  Josiah  Freeman,  respectively, 
against  Charles  Emory,  tenant  in  possession,  each  seeking 
to  recover  "  an  undivided  interest"  in  a  certain  tract  of  land 
containing  about  four  hundred  acres,  together  with  damages 
for  its  detention  ;  that  the  several  causes  were  consolidated, 
and  an  amended  complaint  filed,  by  leave  of  the  court,  in  the 
names  of  all  the  plaintiffs  jointly,  claiming  the  entire  tract 

Vol.  lxv. 
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of  land  ;  and  that  Isaac  N.  Snedecor  was  admitted  to  defend 
as  landlord.  On  the  trial,  as  the  bill  of  exceptions  states, 
Alfred  Freeman,  one  of  the  plaintiffs,  testified,  "that  the 
plaintiffs  went  into  possession  of  the  lands  sued  for  in  this 
action,  on  or  about  the  1st  January,  1871,  under  claim  of 
title ;  that  they  occupied  said  land,  and  exercised  acts  of 
ownership  over  it,  from  the  time  they  so  went  into  posses- 
sion, until  some  time  in  the  spring  of  the  year  1874,  when  the 
Bigby  river  overflowed,  and  washed  away  their  houses, 
ruined  their  crop,  and  drowned  their  stock,  and  left  them 
destitute  ;  that  they  left  the  land,  not  voluntarily,  but  to  keep 
from  starving ;  that  they  cultivated  said  lands  during  the 
years  1871,  1872,  1873,  and  1874,  and  claimed  the  same  as 
their  own,  with  the  rents  and  profits  arising  therefrom ;  that 
they  bought  said  lands,  on  or  about  the  27th  December, 
1870,  from  John  S.  Prescott,  and  received  from  him  a  paper, 
which  was  produced,  and  identified  by  the  witness,  who 
stated  that  he  saw  said  Prescott  sign  the  same."  This 
paper,  which  was  dated  December  30,  1870,  and  signed  by 
said  Prescott,  was  in  the  following  words  : 

"  Memorandum  of  agreement  this  day  entered  into,  by  and 
between  John  S.  Prescott,  of  the  county  of  Clarke,  State  of 
Mississippi,  of  the  first  part,  and  Alfred  Freeman,  Jack 
Freeman,  Ellen  Freeman  (by  her  father,  Jack  Freeman), 
Harrison  Eubank  and  Martha  Eubank,  and  Josiah  Freeman, 
of  the  second  part,  witnesseth,  that  for  and  in  consideration 
of  five  thousand  dollars  ($5,000)  to  him  paid  and  secured  to 
be  paid,  the  said  Prescott  has  bargained  and  sold  to  the  said 
parties  of  the  second  part  the  following  lands,  situated  in 
said  county  of  Greene,  in  the  State  of  Alabama,  parts  of  the 
following  tracts,  to-wit,"  <fec.  "  all  lying  in  township  twenty- 
one  (21),  range  one  (1)  west,  and  containing  four  hundred 
acres,  more  or  less,  as  follows :  to  the  said  Harrison, 
seventy-five  (7o)  acres  ;  to  the  said  Martha,  seventy-five  (75) 
acres  ;  to  the  said  Alfred,  fifty  (50)  acres  ;  to  the  said  Jack, 
fifty  (50)  acres  ;  to  the  said  Ellen,  seventy-five  (75)  acres ; 
and  to  the  said  Josiah,  seventy-five  (75)  acres.  Each  of  said 
tracts  to  be  laid  off  in  such  way  as  said  lands  may  be  best 
divided,  so  that  each  tract  may  have  due  proportion  of  wood 
and  cultivated  land,  and  be  of  equal  proportionate  value  in 
their  respective  number  of  acres  ;  and  to  be  taken  and  paid 
for  at  the  rate  of  twelve  dollars  per  acre,  and  to  be  of  average 
value  of  the  whole  tract.  And  said  Prescott  binds  himself, 
his  heirs  and  assigns,  to  convey  the  above  tracts,  by  good 
and  perfect  titles,  to  the  said  adult  purchasers  within  twelve 
months  from  date,  and  to  the  above  minors  so  soon  as  the 
requisite  proceedings  mav  be  had,  by  which  the  money  due 

(14) 
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them  as  beneficiaries  under  the  last  will  and  testament  of 
Richard  Eandolph,  deceased,  late  of  the  county  of  Greene, 
and  State  of  Ohio,  can  be  legally  invested  for  them  in  said 
real  estate.  Possession  of  said  premi  ses  to  be  given  to  said 
parties  on  the  first  day  of  January,  A.  D.  1871." 

This  writing  was  acknowledged,  in  proper  form  for  a  deed, 
on  the  10th  March,  1871,  before  a  justice  of  the  peace  ;  and 
was  admitted  to  record  in  said  county  of  Greene,  on  the  6th 
May,  1871.  Each  of  the  other  plaintiffs  testified  to  the 
same  facts,  in  substance,  as  to  their  possession,  cultivation, 
claim  of  ownership,  and  abandonment  on  account  of  the 
overflow.  The  delivery  of  the  written  contract  was  also 
proved,  and  a  demand  of  possession  before  suit  brought ; 
and  the  reasonable^-ent  of  the  premises,  for  each  year,  was 
also  proved.  "  The  plaintiffs  then  offered  said  writing  in 
evidence,  and  stated  that  they  had  no  other  paper  title  on 
which  they  relied."  The  defendant  objected  to  the  admis- 
sion of  the  writing,  and  the  court  sustained  his  objection, 
and  excluded  the  paper ;  to  which  ruling  the  plaintiffs  duly 
excepted.  "  The  plaintiffs  then  offered  the  paper,  to  show 
how  they  acquired  and  held  said  lands,  and  the  interest 
of  each  therein,  and  to  explain  the  nature  and  claim  of  title 
to  said  lands ;"  but  the  court  excluded  it,  "  and  would  not 
let  it  be  read  in  evidence  to  the  jury  for  any  purpose  ;"  to 
which  ruling  the  plaintiffs  duly  excepted.  "The  plaintiffs 
then  closed  their  case,  and  the  defendant  offered  no  evi- 
dence ;  and  the  court  thereupon  charged  the  jury,  of  its  own 
motion,  that  they  would  find  for  the  defendant,  if  they 
believed  the  evidence  ;  to  which  the  plaintiffs  duly  excepted." 
These  rulings  of  the  court  are  now  assigned  as  error. 

G.  B.  MoBLEY,  for  the  appellants,  cited  Smoot  v.  Lecatt, 
1  Stew.  590  ;  Badger  v.  Lyon,  7  Ala.  564  ;  Cox  v.  Davis,  17  Ala. 
714;  3IcCall  v.  Pry  or,  17  Ala.  533  ;  ClarU  v.  Clarke,  51  Ala. 
498 ;  EaUn  v.  Brewer,  60  Ala.  579 ;  Tyler  on  Ejectment,  825. 

Snedecor,  Cockrell  <fe  Head,  contra,  cited  Bank  of  Ken- 
tucky V.  Jones,  59  Ala.  126 ;  Heydenfeldt  v.  MitcheU,  6  Ala.  71. 

BEICKELL,  C.  J. — It  is  a  legal  title,  and  a  present  right 
of  entry  and  possession  only,  which  will  support  an  action  of 
ejectment,  or  the  corresponding  statutory  real  action.  A 
prior  possession  under  color  of  title,  if  the  plaintiff  is  not 
barred  by  the  statute  of  limitations,  will  support  the  action 
against  a  trespasser,  or  a  defendant  not  showing  a  better 
title.  Of  this,  as  was  said  in  Russell  v.  Ericin,  38  Ala.  48, 
"  the  authorities  are  such  as  to  leave  no  room  for  doubt." 
Vol.  lxv. 
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Whether  the  contract  between  the  plaintiffs  and  Prescott 
would  have  enabled  them  to  defend,  if  Prescott  Ij^ad  been 
suing  for  possession,  or  would  have  enabled  them  to  sue  him, 
if  he  had  entered,  is  not  material  in  this  case,  to  which  he  is 
neither  party  nor  privy,  and  in  which  no  person  claiming 
under  him  is  a  party  or  privy.  The  contract  is  color  of  title 
— shows  the  plaintiffs  were  not  in  possession  as  mere  intru- 
ders, or  trespassers,  but  had  entered  under  a  claim  of  right. 
The  possession  under  that  claim,  an  intruder,  a  trespasser, 
asserting  no  title  in  himself,  and  no  right  of  entry  derived 
from  the  true  owner,  cannot  disturb — Anderson  v.  3Ielear, 
66  Ala.  621. 

The  Circuit  Court  was  in  error  in  not  admitting,  as  color  of 
title,  the  contract  between  plaintiffs  and  Prescott,  and  in  the 
charge  given. 

Reversed  and  remanded. 


Block  Brothers  v,  Maas  &;  Block. 

Statutory  Trial  of  Right  of  Property  in  Goods  Attached, 

1.  When  title  to  goods  passes  by  contract  of  sale. — A  bill  of  sale  purporting 
to  convey,  by  present  words,  "  the  whole  of  my  stock  of  general  merchandise 
in  my  store,  of  every  character  and  description,  reserving  and  excepting  the 
amount  of  $1,000  worth  of  said  merchandise,  personal  property,  which  is 
hereby  selected  by  me,  as  a  resident  of  said  State,  as  exempt  to  me  under  the 
laws  of  Alabama,  and  which  personal  property,  to  the  amount  of  $1,000,  is  not 
hereby  conveyed,  "  is  a  mere  executory  agreement,  and  passes  to  the  pur- 
chaser no  title  to  any  part  of  the  goods,  until  the  vendor  has  selected  the  por- 
tion reserved  as  exempt. 

2.  Statutory  claim  suit ;  what  title  will  sustain. — To  enable  a  party  to  Recover 
in  a  statutory  trial  of  the  right  of  property,  he  must  show  a  title  on  which  he 
could  support  trover,  trespass,  or  detinue. 

3.  Error  without  injury  in  rulings  against  plaintiff. — When  the  plaintiff's 
evidence,  as  set  out  in  his  bill  of  exceptions,  clearly  shows  that  he  had  no 
right  of  action,  any  rulings  adverse  to  him,  even  if  erroneous,  could  have 
wrought  no  injury  to  him,  and  are,  therefore,  no  ground  of  reversal. 

Appeal  from  the  Circuit  Court  of  Hale. 
Tried  before  the  Hon.  Geo.  H.  Craig. 

This  was  a  statutory  trial  of  the  right  of  property  in  a 
stock  of  goods  and  merchandise,  on  which  an  attachment 
was  levied  on  the  5th  December,  1878,  at  the  suit  of  Maas  & 
Block,  against  A.  Steiner,  and  to  which  a  claim  was 
interposed  by  Block  Brothers  <fe  Co.,  the  appellants  ;  affidavit 
of  ownership  being  made,  and  bond  given  for  a  trial  of  the 
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right  of  f)roperty,  under  the  provisions  of  the  statute.  The 
claimants  asserted  title  to  the  goods  under  a  bill  of  sale 
executed  to  them  by  said  Steiner,  which  was  dated  the  3d 
December,  1878.  The  material  parts  of  this  bill  of  sale  are 
quoted  in  the  opinion  of  the  court,  and  need  not  be  here 
stated.  On  the  trial,  the  claimants  reserved  several  excep- 
tions to  the  rulings  of  the  court  on  questions  of  evidence, 
and  in  charges  given  and  refused ;  and  these  rulings  are  here 
assigned  as  error. 

W.  M.  Brooks,  and  Tecs.  Seay,  for  appellants,  argued  the 
questions  involved  in  the  several  assignments  of  error. 

Jas.  E.  "Webb,  contra,  contended  that  the  bill  of  sale  con- 
veyed to  the  claimants  no  title  to  the  goods  sued  for ;  citing 
to  this  point  the  following  cases  :  Sereivs  v.  Roach,  22  Ala. 
675  ;  Batre  v.  Simpson,  4  Ala.  30$ ;  Hudson  dt  Stokes  v. 
Weir  &  Tate,  29  Ala.  294  ;  ^lacjee  v.  BilUngsley,  3  Ala.  691  ; 
Browning  v.  Hamilton,  42  Ala.  484 ;  Robinson  v.  Hirschf elder, 
59  Ala.  506. 

BRICKELL,  C.  J. — It  is  insisted  for  the  appellees,  that  if 
^  the  rulings  of  the  Circuit  Court,  or  any  of  them  to  which  excep- 
tions are  reserved,  shall  be  found  erroneous,  the  error  is 
without  injury  to  the  appellants,  because,  upon  the  evidence 
introduced  by  them,  which  was  undisputed,  they  have  no 
right  of  recovery — ^no  title  to  the  goods  levied  upon,  which 
can  in  any  event  prevail  over  the  attachment  of  the  appel- 
lees. The  bill  of  sale  given  by  Steiner,  the  defendant  in 
attachment,  purports  to  "  grant,  bargain,  sell,  transfer, 
assign,  and  set  over  to  said  Block  Brothers  &  Co.,  the  fol- 
lowing described  personal  property,  "  &c.,  "  to-wit :  the 
whole  of  my  stock  of  general  merchandise  situated  in  my 
store,  in  Newberne,  Alabama,  of  every  character  and  descrip- 
tion, "  &c.,  "reserving  and  excepting  the  amount  of  one 
thousand  dollars  worth  of  said  merchandise,  personal  pro- 
perty, which  is  hereby  selected  by  me,  as  a  resident  of  said 
State,  as  exempt  to  me  under  the  laws  of  Alabama,  and 
which  personal  property,  to  the  amount  of  one  thousand 
dollars,  is  not  hereby  conveyed,  transferred,  or  assigned.  " 
The  proposition  of  the  appellees  is,  that  the  defendant  in 
attachment  not  having  made  selection  of  the  merchandise 
reserved,  when  the  attachment  was  levied,  no  title  had 
vested  in  the  appellants,  and,  consequently,  rulings  of  the 
Cricuit  Court  which  could  have  injured  only  in  the  event 
title  had  passed  to  them,  though  erroneous,  furnish  no 
ground  of  complaint,  and  no  cause  of  reversal. 
Vol.  lxv. 
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We  are  of  the  opinion  the  proposition  must  be  sustained. 
The  distinction  between  a  bargain  and  sale,  by  which  title 
passes  immediately  to  the  vendee,  and  an  executory  agree- 
ment, the  goods  remaining  the  property  of  the  vendor  until 
it  is  executed,  can  not  be  more  certainly  and  clearly  traced 
in  any  class  of  cases,  than  where  there  is  a  power  of  selec- 
tion reserved  by  the  vendor,  or  by  the  vendee,  to  distinguish 
and  identify  the  goods  -sold  from  other  goods  in  the  pos- 
session of  the  vendor.  The  law  is  said  to  be  stated  very 
perspicuously,  by  Bayley,  J.,  in  Gillett  v.  Hill  (cited  in 
Benjamin  on  Sales,  p.  258),  in  the  following  words  :  "  The 
cases  may  be  divided  into  two  classes ;  one,  in  which 
there  has  been  a  sale  of  goods,  and  something  remains  to 
be  done  by  the  vendor  ;  and  until  that  is  done,  the  property 
does  not  pass  to  the  vendee,  so  as  to  entitle  him  to  main- 
tain trover.  The  other  class  of  cases  is  where  there  is  a 
bargain  for  a  certain  quantity,  from  a  greater  quantity,  and 
there  is  a  power  of  selection  in  the  vendor  to  deliver  which 
he  thinks  fit ;  then,  the  right  to  them  does  not  pass  to  the 
vendee,  until  the  vendor  has  made  his  selection,  and  trover 
is  not  maintainable  till  that  is  done.  If  I  agree  to  deliver  a 
quantity  of  oil,  as  ten  out  of  eighteen  tons,  no  one  can  say 
which  part  of  the  whole  quantity  I  have  agreed  to  deliver, 
until  a  selection  is  made.  There  is  no  individuality  until  it 
it  has  been  divided.  "  The  rule  is  too  well  settled,  to  be  open 
for  discussion,  that  goods  sold  must  be  capable  of  being 
separated,  distinguished,  and  indentified  from  the  stock,  or 
mass,  or  quantity,  with  which  they  may  be  mingled,  before 
title  passes  from  the  vendor  to  the  vendee.  Until  there  is 
such  separation,  they  remain  the  property  of  the  vendor, 
who  must  bear  the  loss,  if  they  perish. 

When  the  attachment  was  levied,  there  was  no  individual- 
izing the  goods  the  vendor  would  select  and  retain,  from  the 
goods  which  would  pass  to  the  vendee  :  there  was  not  one 
article  which  the  vendee  could  claim  was  his  property,  free 
from  the  right  of  the  vendor  to  retain  and  hold  it.  A 
claimant,  in  a  trial  of  the  right  of  property,  must  show  that 
he  has  such  title  to  the  property  claimed,  as  would  enable 
him  to  support  trover,  trespass,  or  detinue,  if  he  had 
resorted  to  either  of  these  remedies,  for  which  a  trial  of  the 
right  of  property  is  a  statutory  substitute.  When  the  evi- 
dence which  he  offers  clearly  negatives  the  existence  of 
such  title,  rulings  adverse  to  him,  injurious  only  upon  the 
theory  that  title  to  the  property  levied  on  resides  in  him, 
will  not  authorize  the  reversal  of  a  judgment  against  him. 
1  Brick.  Dig.  780,  §  97.  It  is,  consequently,  unnecessary 
to  examine  and  pass  upon   the  rulings  of  the  Circuit  Court 
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assigned  as  error.  Upon  the  evidence  offered  by  the  appel- 
lants, they  had  no  title  to  the  goods  levied  upon,  and  these 
rulings,  if  erroneous,  could  not  have  worked  any  practical 
injury. 

The  judgment  is  affirmed. 


Hill  V,  Jones. 

Bill  in  Equity  by  Guardian,  to  enforce    Testamentary    Charge 
on  Lands  for  Education  of  Infant. 

1.  Testamentary  power;  construction  and  execution  of. — Where  the  testator 
devised  and  bequeathed  property  in  trust  for  the  benefit  of  his  son  Thomas, 
and  added,  "  Should  the  said  Thomas  die,  having  made  a  will  and  testament 
in  due  form  to  be  admitted  to  probate,  I  direct  that  the  said  trust  estate  shall 
be  handed  over  and  disposed  of  in  such  manner  as  he  shall  by  his  said  will 
have  directed  "  ;  and  the  testatrix,  his  mother,  by  a  subsequent  will,  after  devis- 
ing property  in  trust  for  him  and  his  family,  adde<l,  "My  said  son  Thomas 
shall  have  the  authority  and  power,  by  au  instrument  in  writing,  to  order  and 
direct  in  what  manner,  and  to  whom,  and  in  what  proportion  the  share  or 
portion  hereby  bequeathed  in  trust  for  him  shall  be  divided  between  his  wife 
and  children  after  his  death";  held,  that  each  of  these  powers  was  well 
executed  by  a  will,  by  which  Thomas  devised  the  entire  property  to  his  wife 
and  daughter,  to  be  divided  equally  between  them  when  either  of  them  mar- 
ried, and  charged  the  entire  esfeite  with  the  education  of  the  daughter  during 
her  minority,  over  and  above  her  interest  on  a  division. 

2.  Devise  and  bequest  to  two,  to  be  divided  on  future  event. — Under  a  devise 
and  bequest  to  the  testator's  widow  and  daughter,  to  be  divided  equally 
between  them,  and  to  be  kept  together  until  the  marriage  of  one  of  them,  the 
two  take  and  hold  as  tenants  in  common  until  the  division  is  made. 

3.  liat£  of  lands  unde)'  executioti  against  tenant  in  commoH.— The  intereat  ot 
one  tenant  in  common  in  lands  may  be  sold  under  execution  against  him 
(Code,  §  3209),  before  the  time  has  arrived  at  which  a  division  may  be  had 
under  the  provisions  of  the  instrument  creating  the  estate  ;  but  the  purchaser 
at  the  sale,  while  acquiring  the  interest  of  the  defendant  in  execution,  takes  it 
subject  to  any  lawful  charge  or  incumbrance  existing  upon  or  against  it  by 
the  terms  of  that  iustrument. 

4.  Testamentary  charge  on  lands,  for  education  of  child. — Where  the  testator 
devised  his  entire  estate  to  his  wife  and  daughter,  to  be  divided  equally 
between  them  when  either  of  them  married,  but  directed  that  the  daughter 
should  receive  a  thorough  education,  "without  being  an  extra  charge  on 
the  estate,  "  "over  and  above  her  share  at  the  final  division  and  distribu- 
tion of  the  estate  "  ;  held,  that  the  expenses  attending  the  education  of  the 
daughter — that  is,  "tuition,  board  (if  proper  as  an  incident),  and  other  usual 
and  necessary  incidental  expenses  " — were  a  charge  upon  the  entire  property, 
and  should  be  first  paid  out  of  the  rents,  after  deducting  taxes  and  necessary 
repairs,  before  any  portion  could  be  allotted  to  the  widow,  or  to  a  purchaser  at 
execution  sale  against  her. 

5.  Liability  of  trustee  for  rents  or  waste. — When  a  testamentary  charge  pn 
lands,  in  favor  of  an  infant,  is  enforced  against  a  purchaser  at  sale  under  exe- 
cution, as  a  trustee  in  invitum,  he  will  not  he  charged  with  waste,  nor  with  more 
rents  than  he  actually  received,  except  under  circumstances  which  would 
authorize  a  similar  charge  against  an  express  trustee. 
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G.  Partition  between  tenants  in  common. — A  purchaser  of  land  from  a  tenant 
in  common,  or  under  execution  against  him,  is  entitled  to  have  a  partition,  as 
the  tenant  himself  might  have  had  ;  but,  if  the  property  is  held  under  a  will, 
which  prescribes  the  time  when  a  division  may  be  had,  partition  can  not  be 
made  at  an  earlier  day. 

Appeal  from  the  Chancery  Court  of  Sumter. 
Heard  before  the  Hon.  A.  W.  Dillakd. 

The  bill  in  this  case  was  filed  on  the  5th  December,  1871, 
by   Mrs.   Mary   B.   Hill,   the   widow  of   Thomas   M.   Hill, 
deceased,  who  sued  as  the  guardian  of  her  infant  daug]iter, 
Anuie  Bowen  Hill,  and  for  her   use  and  benefit,  against  W. 
A.  C.  Jones  ;  and  sought  to  recover  the  possession  of  a  tract 
of  land  from  the  defendant,  to  enforce  a 'testamentary  charge 
on  the  lands  for  the  education  of  the  said  ward,  to  make  the 
defendant  account  for  the  rents  while  in  his  possession,  as 
well  as  for  waste  committed  by  him,  and  to  restrain  the  com- 
mission of  further  waste  ;  and  the  general  prayer,  for  other 
and  further  relief,  was  added.     The   land   was    held  by  said 
Thomas  M.  Hill,  at  the  time  of  his  death  in  January,  1864, 
and  cultivated  with   the   slaves   then   on  it,  as  a  trust  estate 
under  the  wills  of  his  deceased  father  and  mother,  William 
W.  and  Nancy  A.  Hill ;  and  he  devised  and  bequeathed  his 
entire  estate,  by  his  last  will  and  testament,    duly  executed, 
and  admitted  to  probate  after  his  death,  to  his  said  wife  and 
daughter,    to   be  equally   divided   between   them,  as  stated 
more   particularly  in   the   opinion  of  the  court,   where  the 
words  of  the  will  are  quoted.     In  and  by  his  said  will,  said 
Thomas  M.  Hill   made   no   allusion  to  the  manner  in  which 
he  held  the  -property,  or  the  powers  conferred  on  him  by  the 
wills  of  his  father  and  mother,  but  spoke  of  the  property  as 
"  my  estate  "  ;  and  the  last  clause  of  his  will  was   in  these 
words  :     "  I   desire  that  nothing  in  this  instrument  shall  be 
so  construed   as   to   prevent   my   wife,    Mary  B.  Hill,  from 
making   a   will,   and  disposing  of  her  share  of  my  estate  as 
she  thinks  proper ;  nor  my   daughter  Annie,  so  soon  as  she 
arrives  at  the  age  of  eighteen   years,   from  disposing  of  her 
share  of  my  said  estate,  by  will  or  otherwise,  as   she  thinks 
proper.  " 

The  trustees  named  in  the  wills  of  W.  W.  and  Nancy  A. 
Hill  having  resigned,  B.  B.  Little  was  appointed  trustee  in 
their  stead,  by  the  Chancery  Court  of  Greene  county ;  and 
he  continued  to  aict  as  trustee  until  the  death  of  said 
Thomas  M.  Hill.  Soon  after  the  death  of  said  Thomas  M., 
Little  filed  a  bill  in  said  Chancery  Court,  for  a  settlement 
of  his  trust ;  making  the  widow  personally,  and  as  administra- 
tor of  said  Thomas,  and  the  child  and  her  guardian,  parties 
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defendant ;  and  asking  the  directions  of  the  court  as  to  the 
disposition  he  should  make  of  the  property.  In  December, 
1874,  the  chancellor  (Hon.  Joseph  R  John)  rendered  a  decree 
in  the  cause,  as  follows  :  "  It  is  adjudged  and  decreed,  that 
the  last  will  and  testament  of  Thomas  M.  Hill  is  a  good  exe- 
cution of  the  powers  of  disposition  conferred  on  him  by  the 
will  of  W.  W.  Hill  and  Nancy  A.  Hill ;  but  that  all  the"  con- 
ditions and  restrictions  attempted  to  be  annexed  to  the  trust 
property  conveyed  by  the  said  wills  of  W.  W.  and  Nancy  A. 
Hill,  by  the  said  will  of  Thomas  M.  Hill,  are  inoperative. 
It  is*  further  adjudged  and  decreed,  that  the  trust  estate 
which  was  received  by  the  trustee  under  the  wills  of  said 
W.  W.  and  Nancy  A.  Hill,  by  virtue  of  their  last  will  and 
testament,  and  the  appointment  by  the  last  will  and  testa- 
ment of  said  Thomas  M.,  vested  in  Mary  B.  Hill,  the  wife  of 
said  Thomas  M.,  and  in  Annie  B.  Hill,  his  daughter,  in  equal 
shares,  as  by  said  will  directed  ;  and  it  is  further  decreed, 
that  the  share  of  said  Mary  B.  is  by  the  said  will  charged 
with  one-half  of  the  cost  of  the  education  of  Annie  B.  Hill, 
in  the  manner  directed  by  the  last  will  of  said  Thomas  M., 
to  be  paid  by  the  said  Mary  B.  Hill  as  the  same  may  be 
required ;  and  it  is  hereby  declared,  that  a  lien  shall  exist 
and  continue  on  the  share  of  the  trust  property  which  may 
be  delivered  to  the  said  Mary  B.  Hill,  to  secure  the  payment 
of  the  said  one-half  of  the  cost  of  education  of  the  said 
Annie  B.  "  The  decree  then  directed  the  complainants  (the 
executors  of  said  B.  B.  Little,  in  whose  names  the  cause  had 
been  revived  on  his  death)  to  deliver  the  property  to  Mrs. 
Hill  and  the  guardian  of  said  Annie  B.,  taking  their  receipts, 
and  specifying  therein  the  lien  declared  ;  and  the  cause  was 
continued,  for  a  settlement  of  the  accounts  of  the  trustee. 
In  January,  1865,  the  accounts  of  the  deceased  trustee  being 
stated  by  agreement,  and  showing  a  balance  against  him  of 
over  $5,000,  the  chancellor  rendered  a  decree  for  this  amount 
against  the  executors,  in  favor  of  Mrs.  Hill  and  her  daughter, 
one-half  to  each,,  and  taxed  the  costs  against  the  complain- 
ants, as  executors.  In  November,  1866,  at  a  regular  term  of  the 
court,  before  Chancellor  LooMis,  on  motion  of  the  complain- 
ants, their  bill  was  dismissed  ;  but  for  what  reason,  the 
record  does  not  show. 

Jones,  the  defendant  in  this  suit,  having  recovered  a 
judgment  against  Mrs.  Hill,  caused  an  execution  to  be 
levied  on  the  land  ;  and  at  the  sheriff's  sale,  on  the  5th 
September,  1870,  he  became  the  purchaser,  and  received  the 
sheriff's  deed,  under  which  he  went  into  possession.  The 
bill  in  this  case  alleged,  that  the  complaniant's  ward,  Annie 
B.  Hill,   "  by   and  under   the   wills  of  her   deceased  grand- 
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father  and  grand-mother,  W.  W.  Hill  and  Nancy  A.  Hill, 
aud  by  the  will  of  her  deceased  father,  Thomas  M.  Hill, 
made  in  execution  of  the  powers  given  him  by  the  said  wills 
of  W.  W.  and  Nancy  A.  Hill,  has  a  fee  simple  in  one-half  of 
the  said  lands,  and  a  charge  by  way  of  lien  on  the  other  half 
for  her  education,  as  hereinafter  shown  "  ;  that  Thomas  M. 
Hill  left  no  estate  whatever,  except  what  he  held  under  the 
wills  of  his  father  and  mother,  and  his  will  only  operated  by 
way  of  execution  of  the  powers  conferred  on  him  by  their 
wills  ;  that  the  ward  had  received  about  $1200  on  the  settle- 
ment of  the  trust  estate,  all  of  which  bad  been  expended  in 
her  education  and  maintenance  ;  that  she  was  thirteen  years 
of  age,  and  had  been  withdrawn  from  school  by  complaioant, 
for  want  of  means  to  pay  for  her  tuition,  and  had  no  other 
property  than  her  interest  in  said  lands.  The  bill  alleged, 
also,  the  filing  of  the  bill  by  Little,  and  the  rendition  of  the 
decree  in  that  (;ause  ;  "  all  of  which,  "  it  was  added,  "  will 
more  fully  appear  by  reference  to  said  proceedings  and 
decree  ;  and  complainant  hereto  appends,  and  makes  part  of 
this  bill,  marked  '  Exhibit  A, '  said  Little's  bill,  with  the 
exhibits  thereto,  and  the  answers,  and  the  decree  in  said 
cause,  and  refers  to  the  same,  to  show  the  rights  of  her  said 
ward  in  the  premises,  and  how  her  rights  were  derived.  "• 
The  bill  alleged,  also,  the  purchase  by  Jones  at  execution 
sale  against  Mrs.  Hill,  his  entry  into  possession,  receipt  of 
the  rents,  commission  of  waste,  &g.  The  prayer  of  the  bill 
was,  "  that  said  Jones  may  be  required  to  surrender  his 
unlawful  possession  of  said  lands  ;  that  said  lands  may  be 
applied  to  the  support  and  maintenance  of  complainant's 
said  ward,  as  required  by  the  will  of  her  father  and  said 
decree  of  the  Chancery  Court ;  that  said  Jones  may  be 
required  to  account  for  the  use  and  occupation  of  one-half 
of  said  land  ;  that  the  lien  on  the  other  half,  mentioned  in 
this  bill,  may  be  enforced  ;  that  said  Jones  may  account  for 
the  waste  committed  on  said  lands,  and  may  be  restrained 
from  committing  further  waste  ; "  and  for  other  and  further 
relief. 

The  defendant  filed  a  demurrer  to  the  bill,  assigning 
various  grounds  of  demurrer.  In  passing  on  the  demurrer, 
the  chancellor  held,  that  the  decree  rendered  by  Chancellor 
John  was  invalid  ;  that  Mrs.  Hill's  interest  in  the  lands  was 
subject  to  sale  under  execution  ;  that  Annie  B.  Hill  and  the 
defendant  were  tenants  in  common  of  the  land ;  that  she 
was  entitled  to  receive  from  him,  during  his  possession,  one- 
half  of  the  rents  and  profits  of  the  lands,  "  and  also  one-half 
of  the  remaining  rents  and  profits,  to  be  applied  to  her  educa- 
tion "  ;  and   that  Jones,   while  his   debt  was  unpaid,  was 
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"  entitled  to  receive  and  retain  one-half  of  the  rents  and 
income  of  the  share  of  Mrs.  Hill.  "  The  defendant  after- 
wards filed  an  answer,  which  he  prayed  might  be  taken  as  a 
cross-bill,  under  the  rules  of  practice,  and  asked  a  partition 
of  the  lands.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  held,  that  the  clam  for  damages  to  the  land  was  not 
sustained  by  the  proof ;  that  Mrs.  Hill's  interest  in  the  lands 
.  was  subject  to  sale  under  execution,  but  the  purchaser  took 
it  subject  to  the  charge  created  by  the  will  of  Thomas  M. 
Hill  for  the  education  of  his  daughter ;  that  the  defendant 
was  "  liable  to  pay,  towards  the  education  of  said  Annie  B. 
Hill,  one-half  of  his  share  of  the  annual  rents,  until  she  shall 
leave  school  or  marry  "  ;  and  declared  a  lien  on  his  share  of 
the  land  to  secure  it.  He  held,  also,  that  the  defendant  was 
entitled  to  have  a  partition  of  the  lands,  and  appointed  com- 
missioners to  make  a  division  ;  and  ordered  an  account  to  be 
taken  of  the  rents  and  profits,  the  value  of  timber  cut  and 
sold,  the  amount  of  taxes  paid,  valuable  improvements 
erected,  &c. 

The  decree  on  the  demurrer,  and  the  final  decree,  are  now 
assigned  as  error  by  Mrs.  Hill. 

Thos.  Cobbs,  with  whom  was  R.  H.  Smith  (since  deceased), 
for  appellant. — The  decree  rendered  by  the  chancellor  in 
December,  1864,  was  a  final  decree,  and  was  not  affected  by 
the  subsequent  decree  dismissing  the  suit ;  nor  could  it  be 
held  invalid,  as  the  chancellor  held  it,  nearly  ten  years  after- 
wards, in  a  suit  between  difterent  parties,  and  for  different 
purposes. — French  v.  Shoemaker,  12  Walace,  86 ;  W.  &  E. 
Canal  Co.  v.  Beers,  1  Black,  54  ;  Thompson  v.  Dean,  7  Wal- 
lace, 342  ;  Stovall  v.  Banks,  10  Wallace,  583  ;  Forgay  v.  Con- 
rad, 6  Howard,  202  ;  Rules  of  Ch.  Pr.  (No.  84),  Code,  173  ;  1 
Brickell's  Digest,  725,  §  1246  ;  1  Dan.  Ch.  Pr.  798-9  ;  Pettus 
V.  McClanahan,  52  Ala.  57.  That  decree  was  correct,  and 
properly  declared  a  lieu  or  charge  on  the  lands  for  the  educa- 
tion of  Annie  B.  This  lien,  or  charge,  extended  to  the  whole 
of  the  land  ;  it  was  for  an  amount  which  was  unascertained, 
and  unascertainable  in  advance ;  and  its  nature  was  such  as 
rendered  the  interest  of  Mrs.  Hill  in  the  property  contin- 
gent, incapable  of  determination,  and  not  subject  to  levy  and 
sale  under  execution. — Code,  §  2871.  The  defendant,  being 
in  possession,  and  charged  with  notice  of  the  lien,  is  liable 
for  rents,  and  also  for  waste,  as  a  trustee. — Harrisonv.  Mock, 
10  Ala.  185.  If  the  defendant  holds  as  a  tenant  in  common, 
he  is  still  liable  for  waste,  or  other  special  damage. — 3  Robert- 
son's Pr.  166  ;  Nelsons  Heirs  v.  Clay,  7  J.  J.  Mar.  139 ;  2 
Amer.  Ch.  Dec.  494. 
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A.  W.  CocKRELL,  E.  Chapman,  Jr.,  and  T.  B.  Wetmore, 
contra. — The  lien  asserted  by  the  bill,  so  far  as  it  depends  on 
the  decree  rendered  in  the  suit  by  Little,  must  fail,  because 
that  decree  was  interlocutory  only,and  the  bill  was  afterwards 
dismissed.— 4  Porter,  73  ;  37  Ala.  453  ;  32  Ala.  13.  It  is 
invalid  on  its  face,  because  not  warranted  by  the  pleadings 
or  proof  in  the  cause.  So  far  as  the  asserted  lien  rests  on 
the  will  of  Thomas  M.  Hill,  it  must  fail,  because  he  had  no 
power  to  create  such  a  charge,  or  any  trust  or  incumbrance. 
2  Cowen,  196  ;  Greenleaf  v.  Queen,  1  Peters,  138 ;  Foster 
V.  Goree,  5  Ala.  428.  As  to  the  asserted  lien,  the  decree  is 
too  favorable  to  appellant.  On  the  question  of  waste,  as 
between  tenants  in  common,  the  bill  must  fail  for  want  of 
equity. — Lomax' Digest,  647 ;  Adams'  Equity,  525;  Story's 
Equity,  §§  910,  916,  and  note  to  former  section. 

BRICKELL,  C.  J. — The  power  conferred  on  Thomas 
M.  Hill,  by  the  will  of  William  W.  Hill,  is  thus  expressed ; 
"  Should  the  said  Thomas  M.  Hill  die,  having  made  a  will 
and  testament,  in  due  form  to  be  admitted  to  probate,  I 
direct  that  the  said  trust  estate  shall  be  handed  over  and  dis- 
posed of,  in  such  manner  as  the  said  Thomas  shall  by  his 
said  will  have  directed."  The  power  conferred  by  the  will  of 
Nancy  A.  Hill  is  thus  expressed  :  "And  it  is  further  herein 
provided,  that  my  said  son,  Thomas  M.  Hill,  shall  have  the 
authority  and  the  power,  by  an  instrument  in  writing,  to 
order  and  direct  in  what  manner,  and  to  whom,  and  in  what 
proportion,  the  share  or  portion  hereby  bequeathed  in  trust 
to  my  said  son,  Luther  L.,  shall  be  divided  between  his  wife 
and  children  after  his  death,"  Thomas  M.  Hill  died,  having 
made  his  last  will,  which  was  duly  admitted  to  probate,  and 
by  which  he  disposed  of  all  the  property,  real  and  personal, 
subjects  of  these  powers,  embracing  the  lands  now  in  con- 
troversy, devising  it  to  his  wife,  Mary  B.  Hill,  and  their 
infant  daughter,  Annie  Bowen  Hill,  to  be  divided  equally 
between  them,  and  directing  that  it  should  be  kept  together 
until  the  marriage  of  the  one  or  the  other.  The  will  con- 
tains this  provision  :  "  My  daughter,  Annie  Bowen,  as  soon 
as  she  is  old  enough,  shall  be  sent  to  school,  and  kept  at  the 
best  schools,  until  her  education  is  thorough  and  complete 
in  every  department,  without  being  an  extra  charge  on  my 
estate.  This  I  bestow  on  her,  as  a  parent  and  affectionate 
father,  over  and  above  her  share  at  the  final  division  and 
distribution  of  my  estate  " 

1.  The  powers  conferred  by  each  of  the  wills  on  Thomas 
M.  Hill  were  well  executed  by  this  devise.  There  is  no 
general   or   particular   intention,   in   favor   of  any   class  of 
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individuals,  manifested  in  the  will  of  William  W.  Hill.  'The 
only  limitation  of  the  power  of  disposition  conferred  by  that 
will,  is  that  it  should  be  exercised  by  a  will  made  in  such 
form  that  it  could  be  admitted  to  probate.  The  individuals 
in  whose  favor  the  power  should  be  exercised,  the  quality 
and  quantity  of  interest  which  should  be  conferred,  were 
committed  wholly  to  the  discretion  of  the  donee  of  the 
power.  The  power  of  appointment  conferred  by  the  will  of 
Nancy  A.  limits  the  appointment  to  the  wife  and  children  of 
the  donee  of  the  power ;  and  it  is  to  be  exercised  by  an  in- 
strument in  writing,  whether  deed,  will,  or  other  instrument. 
There  is  nothing  in  either  power,  when  it  is  fairly  construed, 
which  can  be  regarded  as  inhibiting  the  donee  from 
conferring  on  his  daughter,  in  her  infancy,  a  right  to  an 
education  from  the  entire  estate,  in  priority  of  the  claims  of 
the  mother.  He  was  expressly  authorized  by  the  will  of 
Nancy  A.  to  determine  and  direct  in  what  manner,  and  in 
ivhat  pr-oportion,  the  estate  should  be  divided  between  the 
wife  and  children  ;  and  there  was  no  limitation  of  the  power 
in  the  will  of  William  W.  There  is  a  simple  exercise  of  the 
powers,  in  the  manner  best  adapted  to  the  condition  and  cir- 
cumstances of  the  wife  and  child,  the  class  in  whose  favor 
the  appointment  was  to  be  made,  under  the  will  of  Nancy  A.; 
and  such  an  appointment,  it  is  fair  to  presume,  the  testatrix 
intended. 

2.  The  words  of  the  devise  to  his  wife  and  daughter,  in 
the  will  of  Thomas  M.,  importing  a  division  of  the  estate 
between  them,  a  separate  interest  in  each,  would,  at  common 
law,  have  created  a  tenancy  in  common.  In  this  State,  joint 
tenancy  does  not  exist,  the  statute  abolishing  its  distinguish- 
ing incident,  the  jus  accrescendi. — Code  of  1876,  §  2191  ;  Dunn 
V.  Bank  of  Mobile,  2  Ala.  152.  And  the  principle  is  well  set- 
tled, that  when,  as  in  this  case,  there  is  a  devise  and  bequest 
directly  to  several ;  and  the  period  of  division  or  distribution 
is  postponed,  the  devisees  and  legatees  take  and  hold  as 
tenants  in  common,  until  the  period  of  distribution  and 
division. —  Chighozoln  v.  Le  Baron,  21  Ala.  406. 

3.  The  statute  declares,  that  an  execution  may  be  levied 
on  real  property,  to  which  the  defendant  has  a  perfect  equity, 
having  paid  the  purchase-money,  or  in  which  he  has  a 
vested  legal  interest,  in  possession,  reversion,  or  remainder, 
whether  he  has  the  entire  estate,  or  is  entitled  to  it  in  com- 
mon with  others.— Code  of  1876,  §  3209.  The  contention  of 
the  appellant,  that  by  the  sale  under  execution  against  her, 
of  her  estate  in  the  lands,  at  which  the  appellee  became  the 
purchaser,  he  acquired  no  title,  and  that  the  sale  was  void, 
because   her  estate  was   not   subject  to   execution,  cannot 
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therefore  be  sustained.  By  the  express  words  of  the  statute, 
the  estate  in  lands  of  a  tenant  in  common,  when  it  is  a 
vested  legal  estate,  is  subject  to  execution.  The  purchaser 
of  lands  at  execution  sale  acquires  only  the  estate  of  the 
defendant  in  execution,  except  when,  by  virtue  of  the 
statute,  he  is  entitled  to  protection  against  outstanding 
equities,  incumbrances,  or  alienations,  of  which  he  has  no 
notice.  Whatever  charges,  or  liabilities,  or  burdens  rest 
upon  the  estate,  lawfully  created,  continue,  and  the  estate 
remains  subject  to  them. 

4.  It  is  unnecessary  to  consider  the  effect  of  the  decree 
rendered  by  Chancellor  John,  in  1864,  in  the  suit  by  the 
trustee,  Little,  to  which  Mrs.  Hill  and  her  daughter,  were 
parties.  Whether  it  charged  upon  the  estate  of  Mrs.  Hill 
a  lien  for  the  one  half  of  the  expenses  of  the  education  of 
the  daughter,  and  its  validity,  seem  to  have  been  perplexing 
questions  in  the  Court  ot  Chancery.  Whether  the  decree  is 
valid,  and  declares  a  lien,  is  not  material.  The  origin  and 
source  of  Mrs.  Hill's  estate  is  the  will  of  her  husband,  of 
which  all  purchasers  fi'om  her,  and  all  who  succeeded  to  her 
estate  by  purchase  at  judicial  sales,  were  bound  to  take 
notice.  By  that  will,  a  charge  on  the  whole  estate,  for  the 
education  of  the  daughter,  was  created  ;  and  to  it  the  estate 
of  Mrs.  Hill  remained  liable,  notwithstanding  the  appellee 
succeeded  to  it  by  the  purchase  at  sheriff's  sale.  The 
enforcement  of  this  charge  is  one  of  the  features  which 
imparts  equity  to  the  bill,  as  its  enforcement  lies  exclusively 
within  the  jurisdiction  of  a  court  of  equity.  The  chancellor 
was  of  the  opinion,  that  the  charge  would  be  satisfied,  by 
dividing  the  rents  between  the  daughter  and  the  appellee, 
requiring  the  appellee  to  contribute  one  half  of  the  share  re- 
ceived by  him  to  the  education  of  the  daughter.  This  is  an 
error  pervading  the  whole  proceedings  in  the  Court  of 
Chancery.  The  charge  of  the  education  of  the  daughter,  as 
directed  in  the  will,  rests  upon  the  whole  estate,  in  priority 
to  the  right  of  the  mother  to  participate  in  the  rents  and 
profits ;  and  it  must  be  satisfied,  before  the  appellee  can 
claim  any  part  of  them  ;  otherwise,  the  expressed  intentions 
of  the  testator  would  be  defeated.  There  should  have  been 
directed  a  reference  to  the  register,  to  ascertain  a  just  and 
reasonable  allowance  for  the  education  of  the  daughter,  to 
which  the  rents  should  be  applied,  first  making  a  deduction 
of  all  taxes  paid,  and  the  costs  of  all  necessary  repairs.  It 
is,  however,  an  allowance  for  education  only,  which  can  be 
made  ;  the  expenses  of  tuition,  board,  if  that  was  proper  as 
an  incident,  and  other  usual  and  necessary  incidental 
expenses.     When  this  allowance  is  made,  if  there   be  any 
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surplus  of  the  rents,  it  should  be  divided   equally  between 
the  daughter  and  the  appellant. 

5.  We  find  no  evidence  in  the  record,  which  would  justify 
a  charge  against  the  appellee  for  any  rents  other  than  such 
as  he  is  shown  to  have  received.  Nor  do  we  dwell  upon  that 
feature  of  the  bill,  impeaching  him  for  waste.  There  does 
not  seem  to  have  been  any  such  negligence  in  the  failure  of 
the  appellee  to  derive  rent  from  the  premises,  as  would 
authorize  a  charge  against  him,  if  he  were  an  express  trustee, 
and,  of  consequence,  there  was  no  ground  upon  which  to  fix  a 
liability  upon  him  as  a  mere  constructive  trustee. 

6.  A  vendee  of  a  tenant  in  common  is  entitled  to  a  partition. 
Steiuart's Appeal,  56  Penn.  St.  241.  But  the  right  to  partition,  in 
this  case,  depends  upon  the  inquiry,  whether  it  can  be  had 
without  violating  the  will  of  the  testator.  It  was  competent 
for  him  to  fix  the  time  at  which  there  should  be  a  severance 
of  the  interests  of  the  mother  and  daughter  ;  and  having  ap- 
pointed it,  the  courts  cannot  appoint  another  and  different 
time.  The  will  limits  the  division  of  the  estate  to  the  mar- 
riage of  the  daughter,  or  of  the  mother,  and  requires,  until 
the  happening  of  that  event,  the  estate,  to  employ  its  own 
words,  shall  he  kept  together.  That  event  not  having  hap- 
pened, and  mother  and  daughter  being  in  life,  the  cross-bill 
for  partition  was  premature,  and  should  have  been 
dismissed. 

The  result  is,  the  decree  of  the  chancellor  on  the  original 
bill  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion.  The  decree  on 
the  cross-bill  bill  must  be  reversed,  and  a  decree  here 
rendered  dismissing  it  at  the  costs  of  the  appellee. 


Minniece  v.  Jeter. 

Action  on  Promissory  Notes,  by  Payee  against  Maker. 

1.  Eiiiries  in  pariy's  memorandum  hook;  when  admissible  as  evidence. — Entries 
in  a  memorandum  book,  purporting  to  show  items  of  personal  expenditure  by 
the  owner,  are  not  competent  evidence,  on  proof  of  his  handwriting  only,  and 
his  own  statement  as  a  witness,  "I  kept  a  memorandum  book  during  the 
whole  of  that  time,  and  recorded  in  it  all  my  expenses." 

2.  Statem£nt  of  opinion  or  conclusion  by  witness. — Under  the  plea  of  set-off, 
the  defendant  claimed  a  credit  for  the  value  of  plaintiff's  board  while  she  re- 
sided at  his  house  ;  and  plaintiff  insisted  that  her  personal  services  during 
that  time  were  worth  as  much  as   her  board,  if  not  more.     A  witness  for  de- 
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fendant  was  asked,  on  cross-examinatioD,  whether  he  did  not  kuow  that  plain- 
tiffs stay  at  defendant's  house  "was  a  benefit  to  him  and  his  family;"  and 
answered,  "  To  the  best  of  my  judgment,  I  must  say,  that  I  was  impressed 
with  the  idea  then  that  it  was  of  benefit  to  him  and  his  familj'."  JMd,  the 
statement  of  a  "  mere  conclusion,  opinion,  or  conjecture,  with  no  facts  to  sup- 
port it,"  and  therefore  incompetent  as  evidence. 

3.  Questions  held  leading,  and  calling  for  legal  conclusion.  —  Questions  pro- 
pounded to  plaintiif,  as  witness  for  herself  :  "  \Vere  your  services  worth  as 
much  as  your  board?  and  if  not,  how  much  did  it  lack?  Were  your  services 
worth  more  than  your  board  ?  and  if  so,  how  much  more  ?  "  Held,  leading  and 
illegal.  Question  :  "Was  the  giving  of  these  notes,  or  not,  a  settlement  and 
closing  of  your  pecuniary  relations  with  defendant  up  to  date?  "  Held,  lead- 
ing and  illegal,  and  objectionable  because  calling  for  statements  of  legal 
conclusion 

4.  Proof  of  foreign  statute. — A  mere  statement  in  the  bill  of  exceptions, 
"  The  plaintiff  then  read  in  evidence  the  statutes  of  Mississippi,"  when  the 
statutes  referred  to  are  not  set  out,  and  there  is  no  agreement  in  reference  to 
them,  does  not  bring  the  statutes  before  this  court. 

5.  Foreign  statute  of  limitations,  as  defense  here.  ^When  a  foreign  statute  of 
limitations  is  pleaded  as  a  defense  to  an  action  here,  as  it  may  be  under  our 
statute  (Code,  §  3237),  any  exception  in  the  foreign  statute  is  also  available  in 
answer  to  the  plea  ;  but  our  statute  allows  the  bar  of  the  foreign  statute,  only 
when  the  action  is  founded  on  a  contract  made  or  act  done  within  the  foreign 
jurisdiction,  and  the  plea  should  aver  that  such  is  the  fact. 

6.  Absence  from  Slate,  in  computation  of  time,  effecting  statutory  bar. — la  the 
computation  of  the  time  necessary  to  effect  a  bar  under  the  statute  of  limita- 
tions (Code,  §  3234),  the  period  during  which  the  defendant  has  been  absent 
from  the  State,  is  required  to  be  deducted. 

7.  Pendency  of  former  suit ;  when  pleadable  in  abatement. — The  peniency  of  a 
former  suit  between  the  parties,  founded  on  the  same  cause  of  action,  is  good 
matter  for  a  plea  in  abatement,  unless  the  affidavit  or  process  by  which  it  was 
commenced  was  void. 

8.  AntJioriiy  of  deputy-clerk. — A  deputy-clerk — that  is,  one  duly  appointed 
and  qualified  -has  full  power  to  trans'act  all  business  of  his  principal  (Code, 
§  676,  subd.  2);  and  an  attachment  issued  by  hitn,  or  an  affidavit  administered 
by  him,  is  not  void  for  wsmt  of  authority. 

9.  Replication  to  plea  in  abatement,  of  former  suit. — When  the  pendency  of  a 
former  suit,  founded  on  the  same  cause  of  action,  is  pleaded  in  abatement  of 
an  attachment  suit,  it  is  good  matter  for  a  replication  to  the  plea,  that  the 
former  attachment  was  issued  by  a  person  who  was  not  a  regular  deputy - 
olerk,  and  who  had  no  authority  to  issue  it. 

10.  Partial  payment,  in  avoidance  of  statutory  ?>ar.— A  partial  payment  on  a 
claim,  made  before  the  statute  of  limitations  has  efi"eeted  a  bar,  is  an  admis- 
sion that  the  debt  exists,  and  obliterates  all  past  time  in  the  computation  of 
the  statutr^ry  bar  ;  but,  to  have  this  effect,  the  party  making  the  payment 
must  intend  its  application  to  the  debt,  or  must  kuow  and  approve  such  appli- 
cation ;  and  where  the  money  is  sent  by  a  third  person,  and  nothing  is  said  as 
to  its  application,  or  the  purpose  for  which  it  is  sent,  it  is  a  question  for  the 
jury,  under  the  facts  in  proof,  whether  a  partial  payment  or  a  gift  was 
intended. 

11.  Admission  of  indebtedness  by  letters. — When  the  statute  of  limitations  is 
pleaded,  and  the  existence  of  any  indebtedness  at  a  particular  time  is  also  a 
material  question,  letters  written  at  that  time  by  the  defendant  to  the  plaintiff, 
containing  general  admissions  of  indebtedness,  and  excuses  for  delay  in 
making  payment,  are  competent  evidence  on  the  question  of  indebtedness  vel 
non.  although  the  admissions  may  not  be  sufficient  as  an  acknowledgement  or 
promise  to  avoid  the  statute  of  limitations. 

Appeal  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  Cynthia  C.  Jeter,  against  John 
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A.  Minniece,  and  was  commenced  by  original  attachment, 
sued  out  on  the  23d  October,  1874.  The  defendant  pleaded 
in  abatement,  that  the  plaintiff  had  sued  out  another  attach- 
ment against  him,  on  the  same  cause  of  action,  on  the  15th 
April,  1874,  and  that  said  former  attachment  suit  was  still 
pending  when  the  attachment  in  this  case  was  sued  out ;  and 
he  also  moved  to  dismiss  the  suit  on  the  same  ground.  The 
court  overruled  the  motion  to  dismiss,  to  whicli,  as  the 
judgment-entry  recites,  the  defendant  excepted ;  and  pleas 
in  bar  being  filed,  by  consent,  and  by  permission  of  the 
court,  "  without  waiving  said  sworn  plea  in  abatement,  it  was 
agreed  that  all  of  said  pleas  might  be  tried  at  once."  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  defend- 
ant offered  in  evidence  the  record  of  the  former  attachment 
suit,  which  showed  that  the  writ  of  attachment  therein  was 
sued  out  as  stated  in  the  plea ;  that  the  defendant  filed  a 
sworn  plea  in  abatement,  alleging  that  the  attachment  was 
issued  by  one  A.  D.  Hall  (who  also  administered  the 
affidavit  and  approved  the  bond),  in  the  absence  of  the  clerk, 
and  without  his  knowledge,  and  without  any  legal  authority 
for  so  doing  ;  and  that  at  the  next  ensuing  term  of  the  court,  on 
the  30th  October,  1874,  which  was  after  the  commencement 
of  the  suit  in  this  case,  judgment  was  rendered,  that  the 
plaintiff  confessed  the  plea,  and  dismissed  his  suit,  This 
being  all  the  evidence  adduced  in  reference  to  the  former 
suit,  the  court  charged  the  jury  as  follows:  "If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  sued  out  an 
attachment  against  the  defendant,  on  the  same  cause  of 
action,  and  it  was  levied  upon  the  same  property,  a  subse- 
quent suit  between  the  same  parties,  on  the  same  cause  of 
action,  and  levied  on  the  same  property,  is  not  subject  to  be 
abated,  by  plea  or  otherwise,  although  the  former  suit  was 
pending  and  undetermined  when  the  subsequent  suit  was 
commenced,  if  the  jury  believe  from  the  evidence,  as  shown 
by  the  pleadings  in  the  former  suit,  that  said  attachment 
was  issued  by  the  deputy-clerk  :  that  the  process  being  void, 
it  stood  as  if  there  was  no  suit  pending."  To  this  charge  the 
defendant  excepted. 

The  action  was  founded  on  two  promissory  notes,  each 
signed  by  the  defendant,  and  payable  to  the  plaintiff  or 
order,  with  interest  from  date  at  eight  per-cent„  for  value 
received  ;  one  being  for  $800,  dated  "  Memphis,  January  6, 
1858,"  and  payable  on  the  6th  January,  1859 ;  and  the  other 
for  $200,  dated  August  2d,  1858,  and  payable  twelve  months 
after  date.  "  On  these  notes,"  as  it  is  recited  in  the  bill  of 
exceptions,  were  the  following  indorsements,  each  signed  by 
the  defendant :    '*  The  above  sum  I  received  from  Dr.  Henry 

Vol.  lxv. 


1880.]  OF  ALABAMA.  225 

[Minnieco  v.  Jeter.] 

W.  Jeter,  in  Memphis,  on  the  6th  January,  of  funds  belong- 
ing to  C.  C.  Jeter  ;  and  out  of  the  amount  I  expended  one 
hundred  dollars,  in  pa3dng  travelling  expenses  of  self,  Sarah, 
and  G.  C.  Jeter,  to  Gainesville.  A  portion,  or  all  of  said 
sum,  should  be  allowed  on  settlement."  "  The  above  sum  of 
$200  was  received  from  C.  0.  Jeter,  on  the  2d  August,  1858  ; 
and  both  the  above  sums  are  credited  on  a  claim  in  favor  of 
C.  C.  Jeter  v.  Dr.  Jeter,  on  the  dates  above."  "  I  am  to  pay- 
interest  annually  on  the  within  notes,  or  compound  the 
interest  annually  if  not  paid."  The  following  credits  were 
also  indorsed,  the  plaintiff's  name  being  subscribed  to  the 
last :  "  This  note  is  entitled  to  a  credit.  September  12th, 
1865,  $10.00  ;  December  10th,  1863,  by  10l3  lbs.  of  pork,  at 
ten  cents  per  pound,  $10.43  ;  March  6th,  1863,  cash,  $8.00  ; 
May,  1866,  by  my  expenses,  &c.,  from  Gainesville,  Ala.  to 
Cold  Water,  Miss.,  $48.90  ;  March  8th,  1867,  cash  paid  freight 
on  goods  to  Memphis,  Tenn.,  from  Gainesville,  Ala.,  $6.50." 
Received  on  this  note,  June,  1870,  per  hands  of  Mr.  Heming- 
way, for  John  A.  Minniece,  $50." 

The  defendant  pleaded  the  general  issue,  payment,  set-off, 
the  statute  of  limitations  of  six  years,  and  the  Mississippi 
statute  of  limitations  of  six  years  ;  and  issue  was  joined  on 
all  these  pleas.  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  plaintiff'  offered  in  evidence  the  notes  on  which  the  suit 
was  founded,  and  then  introduced  one  J.  O.  Hemingway  as  a 
witness,  who  thus  testified  :  "  Some  time  in  June,  1870,  de- 
fendant came  into  his  store,  in  Gainesville,  Alabama,  and 
asked  him  for  an  envelope  ;  and  when  witness  handed  one  to 
him,  he  inclosed  a  fifty-dollar  bill  in  it,  and  asked  witness  to 
hand  it  to  plaintiff,  who  was  at  the  house  where  witness 
lived.  There  was  no  writing  in  said  envelope — nothing  but 
the  bill.  Witness  handed  the  envelope,  with  the  inclosure, 
to  plaintiff,  and  told  her  that  defendant  had  asked  him  to  do 
so.  She  made  no  indorsement  on  the  note  in  his  presence. 
He  knows  who  made  the  indorsements  on  the  note ;  they 
were  placed  there  by  plaintiff.  He  knows  the  signature  to 
the  last  indorsement :  it  is  in  the  plaintiff's  handwriting. 
Defendant  did  not  say,  when  he  handed  the  $50  to  witness, 
that  he  owed  plaintiff  nothing,  and  did  not  direct  how  the 
$50  should  be  applied.  Witness  told  plaintiff  to  place  this 
as  a  credit  on  the  note,  and  she  did  so."  In  reference  to 
this  credit  of  $50,  the  plaintiff  herself,  whose  deposition  was 
taken  on  interrogatories  and  cross-interrogatories,  thus  testi- 
fied :  "  Mr.  Hemingway  handed  me  a  sealed  envelope,  which 
I  opened,  and  it  contained  a  $50  note  only.  I  asked  him, 
where  it  came  from  ;  and  he  replied,  that  Mr.  Minniece  sent 
it  to  me  ;  and  I  therefore  gave  him  credit  for  that  amount." 

(15) 
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The  defendant  testified,  as  a  witness  for  himself,  in  reference 
to  this  money,  "  that  the  indorsements  on  said  notes  were 
not  made  by  him,  nor  by  his  authority,  and  he  does  not  know 
who  placed  them  upon  said  notes  ;  •  that  he  sent  $50  to 
plaintiff,  by  Mr.  Hemingway,  but  did  not  authoriza  any  one 
to  place  it  as  a  credit  on  said  notes ;  that  he  remarked  to 
Mr.  Hemingway  (he  was  not  certain  he  made  the  remark, 
but  thinks  he  did),  that  he  owed  plaintiff  nothing,  and  sent 
the  money  to  her  as  a  gift." 

This  being  all  the  evidence  adduced,  in  reference  to  this 
paymeat  or  credit  of  $50,  the  court  charged  the  jury,  "  that 
if  there  was  an  ii^ebtedness  between  plaintiff  and  defendant, 
and  defendant  sent  $50  to  plaintiff,  in  June,  1870,  without 
any  instructions,  the  law  presumes  that  he  intended  to  pay 
it  to  the  debt,  and  the  plaintiff  had  a  right  to  apply  it  as  a 
credit  on  the  note ;  and  when  so  applied,  it  would  take  it  out 
of  the  statute  of  limitations."  The  court  charged  the  jury, 
also,  at  the  instance  of  the  plaintiff,  as  follows  :  "  If  the  jury 
believe  that  the  defendant  made  a  payment  of  $50  to 
plaintiff  in  1870,  without  directing  its  appHcation,  then  plain- 
tiff had  a  right  to  apply  the  amount  as  a  credit  on  the  note 
due  from  him  to  her  ;  and  if  such  payment  was  credited  as 
a  partial  payment  on  said  note,  this  would  stop  the  running 
of  the  statute  of  limitations  at  that  time,  and  unless  they 
should  find  that  more  than  six  years  had  transpired  from  the 
date  of  this  credit  to  the  bringing  of  this  suit,  they  should 
find  this  issue  for  the  plaintiff"."  To  each  of  these  charges 
the  defendant  excepted. 

As  to  the  consideration  of  the  notes,  the  plaintiff  thus 
testified  :  "  The  consideration  of  the  two  notes  was  bor- 
rowed money.  The  note  for  $800  was  made  in  Memphis, 
Tennessee;  it  was  not  the  result  of  a  settlement,  but  for 
borrowed  money.  The  note  for  $200  was  given  in  Gaines- 
ville, Alabama ;  the  money  was  had  from  my  brother, 
H.  M.  Jeter,  while  on  a  visit  there."  The  defendant  thus  tes- 
tified in  reference  to  this  matter  :  "  That  he  was  the  executor 
of  the  estate  of  Mrs.  Sarah  M.  Jeter,  deceased  ;  that  the 
money  for  which  the  $800  note  was  given  was  contributed 
by  the  devisees  of  the  estate,  his  wife  being  one  of  them,  to 
the  plaintiff,  for  her  support ;  that  the  note  for  $200  was 
given  for  excess  in  the  division  of  the  negroes  of  the  estate  ; 
that  at  the  time  he  executed  said  notes,  plaintiff  and  himself 
lived  in  Gainesville,  Alabama,  and  Dr.  H.  Jeter  had  the 
money  in  Mississippi,  where  he  lived,  but  paid  it  to  defend- 
ant in  Memphis,  Tennessee,  and  he  there  executed  his  notes 
for  it."  The  defendant  further  testified,  "  that  he  removed 
from  Gainesville,   Alabama,  to   Mississippi,   in  November, 
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1865  ;  that  the  plaintiff  removed  from  Gainesville  to  Missis- 
sippi in  May,  1866,  and  both  have  continued  living  there 
ever  since."  The  plaintiffs  testimony,  as  to  the  facts  of 
removal  and  residence,  was  substantially  the  same  ;  and 
there  was  no  conflict  in  the  testimony  as  to  these  matters. 
The  bill  of  exceptions  states,  that  the  "  plaintiff  then  intro- 
duced in  evidence  the  statutes  of  Mississippi ; "  but  the 
statutes  are  not  set  out,  nor  is  there  any  agreement  in  refer- 
ence to  them. 

This  being  all  the  evidence  in  reference   to  the  defense  of 
the  statutes  of  limitations,  "  the  court  thereupon  charged  the 
jury,  that  if  they  believed,  from  the  evidence,  that  the  note 
was  payable  on  the  6th  January,  1859,  and  was  executed  in 
another  State,  while  the   plaintiff  and  defendant  were  resi- 
dents of  this  State,  and  that  the  defendant  was  absent  at  any 
time  trom  the  State  ;  then  they  must  deduct  the  time  inter- 
vening between  the  11th  day  of  April,  1861,  to  the  20th  day 
of  September,  1865,  and  also  the  time   he  was  absent  from 
the  State,  although  both  parties  were  residents  of  the  same 
State  ;  and  if  they  believe,  after  making  said  deduction,  that 
six  years   had  not  elapsed,  then  the  statute  of  limitations  is 
no  bar  to  the  recovery."  The  court  charged  the  jury,  also,  on 
the  request  of  the  plaintiff,  "  that  if  the  note  was  due  in  1859, 
and  the  defendant  removed  from  the  State  in  1865,  and  has 
remained  out  of  the  State  since  that  time,  then  the  statute  of 
limitations  is  no  defense."     To  this  charge,  also,  the  defend- 
ant excepted ;  and  he  then  requested  the  court   to  give  the 
following  charges,  which  were  in  writing  :  "  When  the  statute 
of  limitations  of  any  other  State  has  created  a  bar  to  an  ac- 
tion,  upon   a  note   or  contract,  the   bar  is  effectual  here ; 
therefore,  if  the  jury  believe,  from  the  evidence,  that  the  bar 
of  the  statute  of  limitations   was   complete  in   the  State  in 
which  defendant  resided,  previous  to  the  commencement  of 
this  suit,  then  they  must  find  for  the  defendant,  unless  they 
are  satisfied,  from  the  evidence,  there  was  an  unconditional 
promise  in  writing,  signed  by  the  defendant,  to  pay  the  same, 
or  a  partial  payment   made   on   the  note."     "  If  the  jury 
believed,  from  the  evidence,  that  plaintiff  removed  to  Missis- 
sippi in  May,  1866,  and  the  defendant  moved  there  in  1865 ; 
and  that  the  plaintiff  could  have  sued  in  Mississippi,  but  ne- 
glected or  failed  to  bring  a  suit  until  six  years  had  elapsed ; 
then,  the  bar  is  complete,  and  the  plaintiff  cannot  recover." 
The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal. 

Under  the  pleas  of  set-off  and  payment,  the  defendant  in- 
troduced an  account  against  the  plaintiff,  amounting,  with 
interest,  to  nearly  $4,000 ;  and  he  testified  to  its  correctness. 
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The  principal  items  in  this  account  were,  "  board,  washing, 
lodcfing,  fuel,  and  lights,"  from  August,  1849,  to  January, 
1864,  at  $150  per  annum;  also,  $300,  paid  for  plaintiffs  sub- 
scription to  the  Gainesville  and  Tuskaloosa  railroad  ;  and 
$100,  defendant's  travelling  expenses  to  and  from  Memphis, 
on  business  for  plaintifi.  All  these  items  were  contested,  and 
conflicting  evidence  was  introduced  in  reference  to  them.  On 
the  part  of  the  plaintiff  it  was  contended,  and  the  evidence 
introduced  by  her  tended  to  show,  that  she  lived  with  defend- 
ant as  a  member  of  his  family,  assisted  in  the  discharge  of 
the  household  duties,  taught  his  children,  <fec.;  that  her  ser- 
vices were  reasonably  worth  as  much  as  her  board  ;  and  that 
she  had  paid  the  defendant's  wife,  for  her  board,  by  agree- 
ment, $60  annually.  Testifying  in  reference  to  these'  matters, 
in  her  deposition,  the  plaintiff  said  :  "  I  kept  a  memorandum 
book  during  the  whole  of  that  time,  and  recorded  in  it  all  my 
expenses ;  and  I  am  certain  I  paid  defendant  my  board  reg- 
ularly, as  above  stated."  The  witness  Hemingway  produced 
and  identified  this  book,  describing  it  as  a  "  cash  book  con- 
taining memoranda  of  expenses,  which  was  sent  to  him  by 
plaintiff  before  the  trial,  and  also  sent  and  returned  to  him 
since  the  trial  begun ;  that  the  handwriting  of  said  book  is 
plaintiffs,  and  it  is  the  book  of  accounts  alluded  to  in  her 
deposition."  On  this  evidence,  the  plaintiff  offered  the  book 
in  evidence  ;  to  which  the  defendant  objected  "  on  the  ground 
that  it  was  illegal  and  irrevelant,  and  was  nothing  more  than 
the  declaration  of  the  plaintiff,  which  was  hearsay."  The 
court  overruled  the  objections,  and  admitted  the  book ;  and 
the  defendant  excepted. 

A  part  of  the  third  direct  interrogatory  to  plaintiff  was  in 
these  words  :  "  If  you  did  any  service  while  you  lived  with 
defendant,  state  what  sort  of  service  you  did,  and  what  was 
its  value.  .  .  .  Was  it  of  value  to  defendant  and  his 
family?  if  so,  to  what  extent?  Were  your  services  to  defendant 
and  Ms  family  ivorih  as  much  as  your  board  ?  if  not,  hoiv  much 
did  it  lack  ?  Were  your  services  worth  more  than  your  hoard  ? 
and  if  so,  how  much  more  ?  "  Before  filing  cross-interrogatories, 
the  defendant  objected  to  the  italicized  portion  of  this  inter- 
rogatory, "  because  the  same  is  illegal,  and  leading,  and 
points  the  witness  directly  to  the  desired  answer."  A  part 
of  the  fifth  direct  interrogatory  to  plaintiff  was  in  these 
words :  "  Was  the  giving  of  these  notes,  or  not,  a  settlement 
and  closing  of  your  pecuniary  relations  with  defendant  up  to 
date."  To  this  interrogatory  the  defendant  objected, 
"  because  the  same  is  leading  and  illegal,  and  because  the 
matter  sought  to  be  proved  is  a  legal  question,  which  is  to 
be  solved  by  the  court,  and  not  by  the  witness."  When  the 
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deposition  was  offered  in  evidence  on  the  trial,  "  the  defend- 
ant moved  the  court  to  sustain  the  objections  filed  to  said 
interrogatories  ;  but  the  court  overruled  said  objections,  and 
the  defendant  excepted." 

The  defendant  took  the  deposition  of  Mrs.  Sarah  Roberts, 
who  was  the  sister  of  his  wife,  and  of  the  plaintiff,  and  ex- 
amined her  in  reference  to  the  plaintiff's  boarding  and  living 
at  his  house.  The  third  cross-interrogatory  to  this  witness 
contained  a  question  in  these  words  :  "  Don't  you  know  that 
her  stay  there  was  a  benefit  to  him  and  his  family,  instead 
of  a  detriment  to  them?"  The  witness  answered  :  "As  to 
whether  her  stay  at  defendant's  was  beneficial  or  detrimen- 
tal to  him,  to  the  best  of  my  judgment,  I  must  say,  I  was  im- 
pressed with  the  idea  then  that  it  was  of  benefit  to  him  and 
his  family."  On  the  trial,  the  defendant  moved  to  suppress 
this  answer,  "  on  the  ground  that  it  was  irrelevant  and  imma- 
terial, and  was  the  conclusion  of  the  witness  ;"  and  he  reserved 
an  exception  to  the  overruling  of  his  objections. 

The  plaintiff  offered  in  evidence,  after  proving  the  hand- 
writing, several  letters  written  by  the  defendant ;  four  of 
them  being  addressed  to  the  plaintiff,  and  one  to  Dr.  Henry 
M.  Jeter,  her  brother.  The  defendant  objected  to  the  ad- 
mission of  the  letters,  "•  because  they  were  irrelevant  and 
illegal,"  and  he  reserved  an  exception  to  the  overruling  of 
his  objection.  The  letter  to  Dr.  Jeter  was  dated  May  17th, 
1857,  and,  after  mentioning  the  writer's  settlement  of  his  ad- 
ministration on  an  estate  which  had  caused  him  much 
annoyance,  used  this  language  :  "  Now  I  can  see  the  way 
perfectly  plain,  without  selling  property,  if  I  can  secure  the 
loan  of  what  money  sister  Cynthia  has.  I  will  make  it 
doubly  secure  to  her,  in  any  contingency,  and  will  pay  her 
the  interest  annually,  or  add  it  to  the  principal,  if  she  desires 
it,  at  the  end  of  each  year,  so  that  the  interest  will  com- 
pound." The  letters  to  the  plaintiff  were  dated,  respectively, 
September  5th,  1867,  February  14th,  1868,  February  24th, 
1868,  and  June  8th,  1871.  The  following  are  extracts  from 
them :  "  I  am  sorry  that  I  cannot  respond  to  your  letter  in  a 
way  that  is  satisfactory  to  myself,  and  probably  less  so  to 
you.  You  have  lost  sight  of  the  fact  that  I  lost  everything 
by  the  surrender."  After  stating  his  debts,  failure  of  crops, 
&G.,  "  I  ask  you,  in  all  candor,  if  you  see  any  way  I  can  pay 
any  money  at  present.  Nothing  would  give  me  more  pleas- 
ure, as  you  must  know,  than  to  be  able  to  pay  the  last 
farthing,  but  I  am  not  capable  of  working  miracles."  "  As 
fast  as  I  can  earn  the  money,  over  and  above  the  wants  of 
my  family,  I  have  no  further  use  for  it  than  to  pay  my 
debts."     "  It  may  be  possible  that  I  can  send  you  a  little 
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money  this  fall  or  winter,  if  I  am  successful,  but  I  do  not 
wish  to  promise."  "  I  had  hoped  that  during  the  winter  I 
would  be  able  to  scrape  together  a  little  money  to  send  you, 
but  in  this  I  have  been  disappointed."  "  Can  it  be  possible 
that  you  have  determined  to  go  to  law  with  me  ?  You  well 
know  that  T  would  divide  the  last  cent  I  have  with  you.  . 
Tou  certainly  could  not  think  that  I  would  allow  other  cred- 
itors to  come  in,  to  your  prejudice."  None  of  the  letters 
made  any  distinct  allusion  to  the  notes  now  sued  on,  nor 
admitted  any  specific  indebtedness. 

The  several  rulings  of  the  court  on  the  evidence,  and  in  the 
charges  given  and  refused,  to  which  exceptions  were 
reserved,  as  above  stated,  are  now  assigned  as  error. 

Thos.  Cobb,  for  appellant. 

CocKRELL  &  Snedecor,  contra. 

STONE,  J.— The  judgment  of  the  Circuit  Court  in  this 
cause  must  be  reversed,  on  certain  points  reserved  in  the 
court  below  to  the  introduction  of  evidence.  The  memo- 
randum-book of  expenses  kept  by  Miss  Jeter  was  impro- 
perly admitted. — AcMerCs  Executor' v.  Hickman,  63  Ala.  494. 
That  part  of  the  answer  of  the  witness  Roberts,  in  these 
words  :  "  To  the  best  of  my  judgment,  I  must  say,  that  I 
was  impressed  with  the  idea,  then,  that  it  was  of  benefit  to 
him  and  family, "  is  mere  conclusion,  opinion,  or  conjecture, 
with  no  facts  to  support  it,  and  should  have  been  excluded. 
The  two  objections  taken  to  parts  of  direct  interrogatories 
three  and  five,  propounded  to  plaintiff,  were  well  taken ; 
but  they  seem  to  have  elicited  no  objectionable  testimony. 

The  defendant  pleaded  the  statute  of  limitations  of  the 
State  of  Mississippi,  alleged  to  be  six  years,  in  bar  of  the 
recovery.  The  bill  of  exceptions  does  not  set  out  the  stat- 
ute, and  contains  no  statement  of  agreement  that  we  may 
consult  the  statute-book.  All  that  is  said  in  the  bill  of 
exceptions,  on  this  subject,  is,  "  The  plaintiff  then  intro- 
duced in  evidence  the  statutes  of  Mississippi.  "  For  what 
purpose  this  was  done,  and  why  done  by  plaintiff,  we  can 
not  learn.  This  does  not  bring  before  us  the  statute  of 
Mississippi  relied  on.— 1  Brick.  Dig.  880,  §§  1096,  1099. 

This  question,  however,  has  been  argued,  as  if  the  statute 
of  Mississippi  was  in  evidence ;  and  in  as  much  as  it  will 
probably  arise  on  another  trial,  we  feel  it  our  duty  to  notice 
the  question.  Our  statutes  on  the  subject  have  nothing  to 
do  with  this  question,  further  than  to  allow  the  defense  io 
be  made  in  this  State.      When  made,  its  sufl&ciency  must  be 
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tested  by  the  laws  of  the  State,  whose  statutory  bar  is 
invoked.  If  there  be  exceptions,  which  prevent  or  intercept 
the  running  of  the  statute,  they  are  the  exceptions  of  the 
statute  pleaded,  not  those  enacted  by  our  legislature.  Our 
statute  (Code  of  1876,  §  3237)  is  conceived  and  framed 
on  the  theory,  that  a  debt  which  becomes  barred  by  the 
laws  of  another  State  or  country,  of  which  such  debtor  is  a 
resident,  is  alike  barred  in  this  State.  If  there  be  excep- 
tions in  the  statute  of  such  other  State  or  country,  which 
prevent  the  bar  there,  then  such  bar  is  equally  ineffectual  in 
this  State.  Our  statute  is  a  legislative  comity,  and  is  in  no 
way  affected  by  reservations  of  this  State,  which  come  in 
play  when  our  statutes  of  limitation  are  pleaded. 

When  the  statutory  bar  of  another  State  or  country  is 
relied  on,  the  frame  of  our  statute  (section  3237  of  ihe  Code 
1876)  is  such  as  to  confine  its  operation  to  contracts  made 
or  acts  done  in  such  other  State  or  country.  The  conclud- 
ing clause  of  this  section  compels  this  construction.  It  fol- 
lows that,  unless  the  contract  sued  on  was  made  in  Mis- 
sissippi, the  bar  of  that  State  can  not  be  pleaded  in  defense 
of  it.  The  plea,  to  be  good,  should  aver  that  fact.  This 
statute,  we  think,  had  its  origin  in  the  hardship  supposed  to 
be  inflicted  by  the  decision  in  Jones  v.  Jones,  18  Ala.  248, 
overruling  Goodman  v.  Monks,  8  Por.  84. 

As  the  undisputed  facts  appear  in  this  record,  the  defend- 
ant became  a  non-resident  of  Alabama  in  1865,  and  ever 
afterwards  remained  so.  The  statute  of  limitations  of  Ala- 
bama is  no  defense  in  this  case. —  Wright  v.  Preston,  55  Ala. 
570  ;  Harrison  v.  Heflin,  54  Ala.  533. 

The  first  charge  given  by  the  court  can  not  be  sustained. 
The  pendency  of  a  former  suit  between  the  same  parties,  on 
the  same  cause  of  action,  may  be  pleaded  in  abatement  of  a 
second  suit,  and  will  abate  it,  unless  the  aflSdavitor  process, 
by  which  the  first  suit  is  commenced,  is  void. — Stevenson  v. 
O'Hara,  27  Ala.  363  ;  Drake  on  Attachment,  §  184  ;  Mat- 
tlmvs  V.  Sands,  29  Ala.  136.  A  deputy-clerk,  we  will  pre- 
sume, is  one  duly  appointed  and  qualified ;  and  such 
deputies  have  full  power  to  transact  all  business  of  such 
cleik.— Code  of  1876,  676,  sub.  2.  If  the  person  who 
administered  the  oath,  and  issued  the  first  attachment,  was 
not  so  appointed  and  qualified,  that  was  and  is  a  subject  for 
a  replication  to  the  plea  in  abatement.— See  Lowry  v. 
Stoioe,  7  Por.  4S3.  The  second  charge  given  is  correct,  so 
far  as  the  Alabama  statute  of  limitations  is  supposed  to 
affect  this  case.  It  has  no  pertinence  to  the  statute  of  Mis- 
sissippi, which  must  be  governed  by  its  own  provisions. 
The  third  charge  given  is  substantially  correct,  and  so  is  the 
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first  given  at  the  instance  of  plaintiff,  with  this  qualification 
and  explanation  :  Partial  payment  on  a  claim  ot  debt,  made 
before  the  statute  has  perfected  a  bar,  intercepts  the  run- 
ning of  the  statute,  because  the  payment  is  an  admission 
that  the  debt  exists.  Reason  and  the  law  concur  in  sayings 
the  payment  would  not  be  made,  if  there  were  no  admitted 
indebtedness.  Hence,  it  is  said,  a  partial  payment  on  a  debt, 
past  due,  obliterates  all  past  time  in  the  computation, 
because  it  is  an  admission  by  the  defendant  that  the  debt 
then  exists.  Why  pay,  if  there  is  no  debt  ?  To  come  within 
this  rule,  however,  the  defendant  must  intend  the  payment 
shall  be  thus  applied,  or  must  know  and  approve  such 
application.  The  plaintiff,  or  payee,  by  an  unauthorized 
indorsement  of  payment  on  the  note,  can  not  fix  or  continue  a 
liability  on  the  promisor.  It  requires  the  act  or  concurrence 
of  the  promisor,  to  do  that.  If,  when  the  payment  is  made, 
there  be  a  debt,  and  if  nothing  be  said  explanatory  of  the 
act  of  handing  over  the  money,  this  is  a  strong  circumstance 
tending  to  show  partial  payment  was  intended,  and  would 
justify  a  jury  in  so  finding.  The  question,  under  the  evi- 
dence, was,  payment  on  the  debt,  or  gift.  This  was  a  ques- 
tion for  the  jury,  and  depended  mainly  on  the  inquiry, 
whether,  at  the  time  the  money  was  delivered  to  the  agent, 
Minuiece  was  indebted  to  the  plaintiff,  and  whether  at  that 
time  he  gave  any  directions,  and  if  so,  what  directions,  as  to 
its  purpose  or  application.  The  letters  of  Minniece,  found 
in  the  record,  were  evidence  on  the  question  of  indebted- 
ness vel  non. 

The  second  charge  given  at  the  request  of  plaintiff  is  cor- 
rect, when  applied  to  the  statute  of  Alabama.  Charges 
2  and  3  asked  by  defendant  were  rightly  refused. 

Reversed  and  remanded. 


Hung-erford  v,  Moore. 

Action  for  Money  Had  and  Received,  on  Common  and  Special 

Counts. 

1.  Estoppel  en  pais. — When  a  person  collects  money  for,  or  as  the  agent  of 
another,  he  is  estopped  from  denying  the  title  of  his  principal,  and  can  pot, 
as  against  his  principal,  set  up  title  in  himself. 

2.  When  plaintiff  may  recover,  in  action  Jor  money  had  and  received. — In  an 
action  for  money  had  and  received,    which  each  party  claims  as  his  own,  the 
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plaintiff  must  show  his  superior  right,  and  can  not  recover  on  proof  of  the 
defendant's  want  of  right. 

3.  Exception  to  charge ;  when  sufficient. — Where  the  bill  of  exceptions  seta 
out  a  charge  given  by  the  court,  and  adds,  "To  which  charge,  as  given  by  the 
court,  the  plaintiffs  take  a  nonsuit,  with  leave  to  file  a  bill  of  exceptions,  and 
they  pray  that  this  their  bill  of  exceptions  be  signed,"  &c.,  this  does  not  show 
an  exception  to  the  charge  of  the  court. 

4.  Offer  of  reic.rd  for  unknown  felon.— The  governor  has  no  power,  under, 
the  statute  (Code,  §  3976),  to  offer  a  reward  for  the  "  unknown  persons  "  by 
whona  a  murder  has  been  committed. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Geo.  H.  Ceaig. 

This  action  was  brought  by  Joseph  C.  Hungerford,  Joseph 
Neal,  Abe  Kencher,  Joseph  B.  Bush,  and  Kobert  H.  Harper, 
against  William  D.  Moore  ;  and  was  commenced  on  the  11th 
November,  1878.  The  complaint  contained  the  common 
count  for  money  had  and  received,  and  also  a  special  count, 
which  alleged,  in  substance,  that  on  the  4th  November,  1876, 
Isaac  D.  Moore,  then  a  citizen  of  said  county,  was  murdered 
by  persons  unknown ;  that  on  the  18th  November,  1876, 
while  the  murderers  were  still  unknown  and  at  large,  Gov- 
ernor Houston,  by  virtue  of  the  power  and  authority  vested 
in  him  by  law,  issued  his  proclamation,  offering  a  reward  of 
$400  for  the  arrest  and  conviction  of  each  one  of  the  unknown 
murderers ;  that  the  plaintiffs  afterwards  arrested  Albert 
Young,  Silas  Smith,  Bob  Jones,  and  Lucius  Porter,  who  were 
the  murderers,  and  caused  them  to  be  committed  to  jail ; 
that  said  four  persons  were  duly  tried  and  convicted  of  the 
murder,  at  the  Fall  term,  1877,  of  the  Circuit  Court  of  said 
county ;  that  the  defendant,  well  knowing  these  facts,  and 
knowing  that  the  plaintiffs  were  entitled  to  the  said  reward, 
applied  to  Governor  Houston  for  it,  and  procured  its  allow- 
ance and  payment  to  them,  amounting  in  all  to  $1,600  ;  and 
that  he  had  failed  and  refused  to  pay  it  over  to  them,  though 
often  requested. 

The  defendant  demurred  to  this  special  count,  assigning 
the  following  as  causes  of  demurrer  :  1st,  because  the  count 
ghows  that  the  murderers  were  unknown  when  the  governor 
offered  his  reward ;  2d,  because  it  shows  that  the  said  four 
persons  named  were  not,  nor  was  either  one  of  them,  charged 
with  the  commission  of  said  murder  when  the  reward 
was  offered ;  3d,  because  it  does  not  show  that  said,  per- 
sons were,  or  that  either  of  them  was,  when  said  proc- 
lamation was  offered,  "  charged  with  said  felony,  and  had 
absconded;"  4th,  because  it  does  not  show  that  said 
persons,  at  that  time,  "  were  charged  with  said  felony, 
had  been  arrested  therefor,  and  had  escaped  from  cus- 
tody, either  before  or  after  conviction ; "  5th,  because  it 
is  not  shown  that,  when  said  proclamation  was  issued,  said 
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persons,  or  either  or  any  of  them,  "  were  charged  with  said 
felony,  and  had  absconded,  or  escaped  from  custody,  either 
before  or  after  conviction  ; "  6th,  "  because,  under  the  facts 
stated  in  said  count,  the  governor  had  no  authority  to  issue 
said  proclamation,  and  was  not  authorized  to  pay  said  sum  of 
$1,600."  The  court  sustained  the  demurrer  ;  and  the  plain- 
tiffs then,  by  leave  of  the  court,  filed  an  additional  (or 
amended)  count,  in  which  they  alleged,  substantially,  the 
same  facts,  with  the  further  averment  that  the  defendant, 
"  without  the  knowledge  or  consent  of  plaintiffs,  and  well 
knowing  that  they  were  rightly  and  justly  entitled  to  said 
reward,  and  by  misrepresentation  and  fraudulent  practices 
upon  their  rights,"  procured  the  payment  of  the  money  to 
himself,  and  has  refused  to  pay  it  over  on  demand.  To  this 
count  also  the  defendant  demurred,  assigning  the  same  causes 
of  demurrer  as  before,  and  these  in  addition  :  7th,  because 
said  count  does  not  show  that  plaintiffs,  when  they  arrested 
said  persons,  knew  that  said  proclamation  had  been  issued 
offering  said  reward ;  8th,  because  it  does  not  aver  or  show 
that  plaintiffs  made  said  arrests  with  the  intention  or  pur- 
pose of  obtaining  said  reward  ;  9th,  because  it  is  not  averred 
or  shown  that  the  plaintiffs  were  induced  by  the  reward 
offered  to  make  said  arrests  ;  10th,  because  the  governor 
alone  was  authorized  to  determine  who  was  entitled  to  said 
reward,  and  had  determined  that  defendant  was  entitled  to  it. 
The  court  sustained  the  demurrer  to  this  count ;  and  the  de- 
fendant then  pleaded  the  general  issue,  with  leave  to  give 
any  special  matter  in  evidence ;  on  which  plea  issue  was 
joined. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  offered  in  evidence  the  proclamation  of  Governor 
Houston,  "  and  then  introduced  evidence  tending  to  show 
that  they  arrested  the  four  murderers,  who  were  then  resid- 
ing on  plantations  in  the  immediate  vicinity  of  the  residence 
of  said  Isaac  D.  Moore,  and  who  were  duly  convicted  and 
executed  for  the  murder  ;  that  they  made  application  for  the 
reward,  and  then  learned,  for  the  first  time,  that  it  had  been 
paid  to  the  defendant  a  few  days  before."  On  the  part  of  the 
defendant,  who  was  the  brother  of  said  Isaac  D.  Moore,  "  it 
was  proved  that  he  was  very  active  in  endeavoring  to  ferret 
out  and  ascertain  who  the  murderers  were,  for  the  purpose 
of  having  them  arrested  and  tried  for  said  offense  ;  that 
before  said  proclamation  was  issued,  and  afterwards,  he 
incurred  heavy  liabilities,  and  expended  large  sums  of  money, 
in  sending  for  and  employing  attorneys-at-law  and  detectives, 
to  aid  and  assist  him  in  finding  out  who  had  committed  the 
murder,  and  to  have  said  murderers  arrested  and  tried;  that 
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he  made  no  concealment  of  the  fact  that  he  claimed  the 
reward,  and  intended  to  make  application  for  it "  ;  and  that 
the  money  was  paid  to  him  on  his  application,  which  was 
accompanied  by  the  affidavits  of  the  sheriff  and  ex-sheriff'  of 
the  county  as  to  his  right  to  it.  It  was  admitted  that,  when 
the  governor's  proclamation  was  issued,  "  the  murderers 
were  unknown,  and  no  particular  person  or  persons  were 
then  charged  with  said  murder,  by  affidavit  or  otherwise, 
and  no  one  had  absconded  by  reason  thereof."  The  court 
charged  the  jury,  on  the  request  of  the  defendant,  "  that  if 
they  believed,  from  the  evidence,  that  on  the  18th  November, 
1876,  when  the  governor  issued  his  said  proclamation,  the 
murderers  of  said  Isaac  D.  Moore  were  unknown,  and  no 
particular  person  or  persons  were  then  charged,  by  affidavit 
or  otherwise,  with  the  commission  of  said  murder ;  and  that 
the  person  or  persons,  if  any,  who  were  then  charged  with 
said  offense,  had  not  absconded  ;  then,  the  said  proclamation 
was  issued,  and  the  said  reward  was  paid,  without  authority 
of  law,  and  they  must  find  for  the  defendant."  The  bill  of 
exceptions  adds  :  "  To  which  charge,  as  given  by  the  court, 
the  plaintiffs  take  a  nonsuit,  with  leave  to  file  a  bill  of  ex- 
ceptions ;  and  they  pray  that  this,  their  bill  of  exceptions, 
be  signed  and  sealed  by  the  court,  and  made  a  part  of  the 
record,  which  is  done  accordingly  in  term  time." 

The  judgment  on  the  demurrers,  and  the  charge  of  the 
court,  are  now  assigned  as  error. 

Bush  &  Pitts,  with  Powhatan  Lockett  (since  deceased;, 
for  appellants. 

Lawson  &  MooKE,  C.  D.  HoGUE,  and  J.  B.  Shivees,  contra. 

STONE,  J. — If  it  were  shown  that  Moore  received  the 
money  in  controversy  as  the  agent,  and  on  the  claim  and 
right  of  Huugerford  and  his  associates,  we  would  hold  him 
estopped  from  denying  the  title  of  his  principals.  Receiving 
the  money  as  theirs,  he  could  not  renounce  their  right  to  it. 
But  that  is  not  this  case.  Both  plaintiffs  and  defendant,  it 
seems,  claimed  the  money  in  their  own  several  rights.  The 
theory  of  the  suit  is,  that  defendant  received  the  money, 
when,  ex  wqnoet  bono,  it  belonged  to  the  plaintiffs.  In  such 
case,  the  burden  is  on  the  plaintiffs,  to  show  they  are  legally 
entitled  to  the  money,  and  it  is  not  enough  to  show  that  de- 
fendant has  no  right  to  it.  If  neither  party  is  entitled  to  the 
money,  neither  can  recover  from  the  other. 

In  the  present  case,  our  inquiries,  by  agreement  of  counsel, 
are  narrowed  to  two  questions :  the  authority  of  the  gov- 
ernor, on  the  facts  shown,  to  offer  a  reward ;  and  the  correct- 
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ness  of  the  charge  of  the  court.  The  last  of  these  questions 
is  not  raised  by  the  record  before  us.  It  is  not  shown  that 
any  exception  was  reserved  to  the  charge  of  the  court. — 
Thrash  v.  Bennett,  57  Ala.  156 ;  Beeves  v.  Linam,  lb.  564. 

Had  the  governor  authority  to  offer  a  reward,  on  the  facts 
of  this  case  ?  The  proof  fails  to  show  a  state  of  ^cts  variant 
from  that  recited  in  the  proclamation,  which  is  in  the  follow- 
ing language  :  "  Whereas,  authentic  information  has  reached 
this  department  that,  on  the  night  of  the  4th  inst.,  in  the 
county  of  Perry,  Isaac  D.  Moore  was  most  brutally  murdered 
by  unknown  parties :  now,  therefore,  I,  Geo.  S.  Houston,  by 
virtue  of  the  power  and  authority  in  me  vested  as  governor 
of  Alabama,  do  issue  this  my  proclamation,  offering  a 
reward    .  .    for  the  arrest  and  conviction  of  each  of  the 

murderers  of  Isaac  D.  Moore."  It  will  be  observed  that,  in 
the  recital  part  of  this  proclamation,  no  one  is  named  as  the 
murderer,  or  as  being  charged  with  the  murder,  or  as  ab- 
sconding before  arrest,  or  as  having  escaped  from  custody 
either  before  or  after  conviction.  The  statute  does  not  au- 
thorize the  offer  of  a  reward,  under  the  conditions  shown 
alike  in  the  proclamation,  and  in  the  facts  of  this  case. — 
Code  of  1876,  §  3976.  If  it  be  thought  the  statute  should 
cover  and  provide  for  such  a  case  as  this,  the  remedy  is  not 
with  us. 

The  judgment  is  affirmed. 


Town  of  Camden  v.  Bloch. 

Certiorari  on  Judgment  of  Municipal  Court. 

1.  Certiorari  ;  what  is  revisahle  on.  — Uncler  the  common-law  writ  of  certiorari, 
■when  issued  to  revise  the  proceedings  of  an  inferior  tribunal,  the  jurisdiction 
of  the  court,  and  the  regularity  of  its  proceedings — that  is,  errors  o£  law 
apparent  on  tne  record — are  revisable  ;  but  the  trial  is  not  de  )wvo,  and  con- 
clusions of  fact  can  not  be  reviewed. 

2.  Same  ;  lies  when,  to  judgment  of  municipal  court. — When  the  charter  of  a 
municipal  corporation  does  not  provide  for  an  appeal  froin  the  judgment  of 
Ihe  mayor  or  iutendant,  in  a  q'ua.si-criminal  proceeding  for  the  violation  of  a 
municipal  ordinance,  the  common-law  writ  of  certiorari,  from  the  Circuit 
Court,  is  the  appropriate  remedy  to  revise  such  proceedings. 

3.  Proceeding  for  violation  of  municipal  ordinance  ;  want  of  affidamt  and  war- 
rant; parol  evidence  in  aid  of  record. — When  such  proceedings  are  removed 
into  the  Circuit  Court  by  certiorari,  the  failure  of  the  record  to  show  the 
affidavit  and  warrant,  by  which  the  prosecution  was  commenced,  is  a  defect 
for  which  the  proceedings  should  be  quashed  ;  and  the  defect  can  not  be 
cured  by  extrinsic  parol  evidence  in  aid  of  the  record. 
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4.  Substitution  of  lost  records. — Every  court  has  the  inherent  power  to  sub- 
stitute or  supply  its  records,  when  they  have  been  lost  or  destroyed  ;  but  this 
power  belongs  only  to  the  court  whose  records  tbey  were,  and  can  not  be 
exercised  by  an  appellate  tribunal,  to  which  a  cause  or  proceeding  may  have 
been  removed  by  appeal  or  certiorari. 

5.  )Sa7ne;  special  certiorari  to  perfect  record;  continuance. — In  such  case, 
the  substitution  or  amendment  being  made  in  the  court  below,  while  the 
cause  is  pending  in  the  appellate  tribunal,  a  special  certiorari  should  be 
awarded  to  bring  it  up,  and  tiie  cause  should  be  continued,  in  the  discretion 
of  the  court,  to  permit  the  perfected  record  to  be  brought  up;  but  the  action  of 
the  court  on  the  motion  for  such  continuance  is  not  revisable  on  error. 

6.  Costs ;  liahiVdy  of  maniciapal  corporation  for. — On  grounds  of  public 
policy,  costs  can  not  be  taxed  against  a  municipal  corporation,  when  pro- 
ceedings had  before  the  mayor's  court,  for  the  violation  of  a  municipal  ordi- 
nance, are  removed  by  certiorari  into  the  Circuit  Court,  and  there  quashed;  and 
the  question  is  properly  raised  by  an  exception,  noted  only  in  the  judgment- 
entry. 

7.  When  appeal  lies. — By  the  settled  practice  of  this  court,  an  appeal  lies 
in  favor  of  a  municipal  corporation,  from  a  judgment  of  the  Circuit  Court, 
quashing  the  judgment  of  the  mayor's  court  in  a  g'uasi-criminal  proceeding 
lor  the  violation  of  a  municipal  ordinance. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  Hon.  John  K.  Henky. 

The  appellee  in  this  case,  Albert  D.  Bloch,  was  arrested 
under  a  warrant  issued  by  the  intendant  of  the  town  of 
Camden,  charged  with  the  violation  of  a  municipal  ordi- 
nance ;  and  was  fined  $2.50,  besides  costs,  amounting  in  all  to 
$10.75.  He  thereupon  removed  the  proceedings,  by  certiorari, 
into  the  Circuit  Court,  alleging  that  the  charter  of  the  town 
made  no  provision  for  an  appeal ;  and  in  return  to  the  writ 
of  certiorari,  the  intendant  certified  the  following,  as  the 
entire  record  of  the  cause  :  "  Toion  of  Camden  v.  Albert  D. 
Bloch.  Assault  and  battery.  Affidavit  made,  and  warrant 
issued,  February  19,  1876.  Defendant  arrested  and  brought 
before  intendant,  February  19,  1877.  Continued  until  3 
o'clock,  February  20,  1877.  Defendant  convicted  of  assault 
and  battery,  and  fined  $2.50 ;  intendant,  $3.50 ;  marshal, 
$3.25  ;  witnesses,  $1.50  :  total,  $10.75.  "  And  he  added  in 
his  certificate,  "  There  is  no  papers,  or  anything  else  in  my 
office,  pertaining  to  said  case.  " 

On  this  return,  the  defendant  moved  to  quash  the  pro- 
ceeding, and  to  discharge  him,  "  because  the  record  fails  to 
show  that  there  is  any  charge  against  him  ;  and  because 
there  is  no  charge  against  him  ;  and  because  there  is  noth- 
ing to  show  upon  what  charge  he  was  arrested  ;  and  because 
the  record  shows  there  is  no  affidavit  charging  him  with  any 
offense  ;  and  because  there  is  in  the  record  no  charge  which 
he  can  be  called  upon  to  answer,  or  to  which  he  can  plead.  " 
At  the  same  time,  the  plaintiff  submitted  a  motion  to  per- 
fect the  record  sent  up  on  return  to  the  certiorari,  "  by 
supplying  the  aflidavit  and  warrant  of  arrest,  the  same  hav- 
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ing  been  mislaid,   lo.^t,   or  destroyed " ;  which  motion  was 
continued  until  the  next  term,  and  then  overruled. 

The  cause  being  continued  until  the  next  term,  the  plain- 
tiff, "  for  answer  to  said  motion  to  quash  and  dismiss," 
alleged  that,  "  since  the  last  term,  the  affidavit  and  warrant 
of  arrest  in  said  cause,  which  were  lost  or  destroyed,  and 
have  never  been  certified  to  this  court  as  a  part  of  the 
record,  have  been  substituted,  aud  have  been  duly  certified 
to  this  court  by  the  intendant,  as  a  part  of  the  record  in 
said  cause,  and  are  now  on  file  in  this  court "  ;  2d,  "  that  the 
original  affidavit  and  warrant  of  arrest  in  said  cause  have 
been  lost  or  destroyed,  and  there  is  now  pending  in  this 
court  a  motion  to  substitute  the  same  "  ;  '6d,  "  that  the  origi- 
nal affidavit  and  warrant  of  arrest  in  this  case  have  been 
lost  or  destroyed,  and  the  plaintiff  is  now  ready  to  supply 
said  loss  by  the  substitution  of  copies  of  said  affidavit  and 
warrant,  which  copies  are  now  on  file  in  this  court.  " 
An  amended  "  answer,  or  plea,  "  as  it  is  called,  was  after- 
wards filed,  in  substance  as  follows  :  4.  Since  this  court 
took  jurisdiction  of  this  cause,  the  affidavit  and  warrant  of 
arrest  have  been  lost  or  destroyed ;  and  as  part  of  the 
record  of  the  cause  in  this  court,  the  plaintiff  is  now  ready, 
•and  moves  to  supply  said  loss,  by  the  substitution  of  copies 
of  said  affidavit  and  warrant.  5.  That  the  affidavit  and 
warrant  of  arrest  were  papers  belonging  to  the  files  and 
records  of  this  court  after  the  service  of  the  certioi^ari  on 
the  intendant,  and  have  been  lost  or  destroyed  since  that 
time  ;  and  that  the  plaintiff  is  now  ready  and  proposes  to 
supply  their  loss  by  substituting  copies.  "  To  these  several 
answers,  or  pleas,  the  defendant  demurred,  assigning  as 
causes  of  demurrer  to  the  first — "  because  it  is  no  answer  to 
said  motiou ;  and  because  said  intendant  had  no  right  to 
substitute  said  affidavit  and  warrant ;  and  because  the  cause 
was  pending  in  this  court  when  said  substitution  was  made  ; 
and  because  said  intendant  can  not  add  to  the  record  in  this 
case  ;  and  because  said  intendant  had  no  authority  to  certify 
to  this  court  any  proceedings  had  by  him  in  said  cause 
since  it  was  removed  to  this  court. "  To  the  second, 
"  because  it  is  no  answer  to  the  motion  to  quash  and  dis- 
charge ;  and  because  it  does  not  show  that  this  court  has 
any  jurisdiction  to  substitute  said  papers  alleged  to  be  lost.  " 
To  the  third,  "  because  the  plaintiff  has  no  right  to  supply 
copies  of  the  papers  alleged  to  be  lost ;  and  because  said 
answer  does  not  show  that  any  order  for  the  substitution  of 
said  papers  has  been  made  by  any  court  having  authority  to 
make  it.  "  To  the  fourth,  "  because  it  does  not  show  that  the 
papers  alleged  to  be  lost  were  ever  on  file  in  this  court ;  and 
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because  it  does  not  show  that  said  papers  were  ever  part  of 
the  record  in  this  court ;  and  because  it  does  not  show  that 
said  alleged  lost  papers  were  returned  to  this  court  in 
answer  to  said  writ  of  certiorari.  "  And  to  the  fifth,  "  on 
same  grounds  as  the  fourth.  "  The  court  sustained  each  of 
these  demurrers,  and  the  plaintiff  declined  to  plead  or 
answer  further.  The  defendant  then  offered  in  evidence  his 
petition  for  the  certiorari,  the  writ  itself,  the  service  by  the 
sheriff,  and  the  return  to  the  writ  by  the  intendant  ;  "and 
proved  by  the  clerk  of  said  court,  that  said  affidavit  and 
warrant  of  arrest  had  never  been  certified  to  this  court,  and 
had  never  been  on  file  therein  as  a  part  of  the  record  in  said 
cause.  This  was  all  the  evidence  introduced  by  the  defend- 
ant on  his  said  motion  ;  and  the  plaintiff  thereupon  moved 
to  dismiss  the  proceeding  by  certiorari,  because  the  evidence 
of  the  facts  adduced  on  the  trial  of  said  cause  before  the 
intendant  had  not  been  certified  to  this  court ;  which  motion 
the  court  overruled,  and  the  plaintiff  excepted.  The  court 
then  rendered  judgment,  discharging  said  defendant  ;  to 
which  the  plaintiff  excepted.  "  The  judgment-entry  is  in 
these  words  :  "  It  is  therefore  considered  by  the  court,  that 
the  defendant  be  discharged,  and  go  hence  without  day, 
and  recover  of  the  town  of  Camden  the  costs  of  this  suit, 
for  which  let  execution  issue  ;  to  which  judgment  of  the  court 
the  plaintiff  excepts. " 

The  rulings  on  the  demurrers,  the  overrulings  of  plain- 
tiff's motion  to  dismiss  the  certiorari,  and  the  judgment  ren- 
dered, are  now  assigned  as  error.  The  appellee  submitted  a 
motion  to  dismiss  the  appeal. 

K.  Gaillaed,  and  J.  T.  Beck,  for  appellant. 

S.  J.  Gumming,  and  Cochran  &  Dawson,  contra. 

SOMERVILLE,  J. — The  supervisory  power  of  a  superior 
over  an  inferior  legal  tribunal,  by  means  of  a  common-laio 
writ  of  certiorari,  extends  only  to  questions  touching  the 
jurisdiction  of  the  subordinate  tribunal,  and  the  regularity 
of  its  proceedings.  The  appropriate  office  of  the  writ  is  to 
correct  errors  of  law,  apparent  on  the  face  of  the  record. 
Conclusions  of  fact  can  not  be  reviwed,  unless  specially 
authorized  by  the  statute.  The  trial  is  not  de  novo,  but  on  the 
record ;  and  the  only  matter  to  be  determined  is  the  quash- 
ing, or  the  affirmation,  of  the  proceedings  brought  up  for 
review. — Dean  v.  State,  63  xUa.  153;  Ex  parte  Madison  Turnpike 
Co.,  62  Ala.  93;  Andreius  v.  Andreios,  14  N.  J.  (Law)  141.  And  it 
has  been   held,   that   the  validity  of  acts  of  municipal  cor- 
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porations,  and  special  tribunals,  may  be  tested  by  certiorari, 
whether  such  acts  are  judicial  or  legislative. —  Camden  v, 
Mul/ord,  26  N.  J.  (Law)  49. 

The  charter  of  the  town  of  Camden,  as  found  in  the  Acts 
of  1857-58,  p.  225,  provides  for  no  appeal  from  proceedings 
before  the  intendaut,  and  hence  this  remedy  was  the  appro- 
priate one,  and  was  properly  resorted  to  by  the  appellee,  for 
the  purpose  of  having  such  proceedings  subjected  to  revision 
by  the  Circuit  Court. — Dean  v .  State,  supra  ;  City  Council 
of  Montgomery  v.  Foster,  54  Ala.  62. 

The  omission  of  the  affidavit  and  warrant  from  the  record 
under  which  Bloch,  the  appellee,  was  arrested  and  tried  before 
the  intendant,  was  a  defect,  for  which  a  motion  to  quash 
would  properly  lie.  The  record  could  not  be  aided  or  sup- 
plemented by  extrinsic  parol  evidence.  The  pleas  filed  by 
appellant  to  this  motion  raised  the  question  as  to  the  pro- 
per method  of  perfecting  the  record,  so  as  to  introduce  this 
affidavit  and  warrant,  which  were  alleged  to  have  been  mis- 
laid or  lost  in  the  intendant's  court. 

The  power  of  courts  to  substitute  or  supply  their  own 
lost  or  destroyed  records  is  inherent,  and  exists  independ- 
ently of  any  statute,  being  requisite  in  order  to  "  minister 
ample'  justice  to  all  persons  according  to  law.  "  This  right 
exists,  however,  only  in  the  court  whose  record  or  papers  it 
is  proposed  to  restore.  There  was  no  error  in  the  refusal  of 
the  Circuit  Court  to  substitute  the  lost  papers.  The  proper 
practice  would  have  been,  to  have  the  defect  corrected,  on 
motion  after  reasonable  notice,  in  the  primary  court,  and 
then  to  apply  for  a  special  certiorari  to  the  Circuit  Court,  alleg- 
ing the  particular  matter  proposed  to  be  incorporated  in  the 
record.  The  case  should  then  have  been  continued,  within 
the  discretion  of  the  circuit  judge,  until  reasonable  time  w^as 
afforded  to  enable  the  intendant  to  make  his  return  to 
the  writ.  —  Townsend  v.  Jeffries'  Adrn'r,  24  Ala.  224  ;  Drake  and 
Wife  V.  Johnson  dt  Seats,  50  Ala.  1  ;  Freeman  on  Judgments, 
p.  81,  §  89.  We  can  not  see,  from  the  transcript  of  the  cause, 
that  exactly  this  course  was  proposed  to  be  pursued;  nor,  had  it 
been  otherwise,  was  the  failure  of  the  Circuit  Court  to  con- 
tinue revisable  error.  Applications  for  continuance  are 
addressed  to  the  sound  discretion  of  the  primary  court,  and 
are  not  the  subject  of  revision  in  the  appellate  court. — 1 
Brick.  Dig.  p.  774,  §  2. 

The  ruhngs  of  the  Circuit  Court  on  the  demurrer  are  not 
in  conflict  with  these  principles,  and  are  sustained. 

The  lower  court  erred,  however,  in  taxing  the  appellant 
with  the  costs  ;  and  the  record  shows  there  was  a  Sufficient 
objection  to  this,  on  the  part  of  the   appellant.     No  motion 
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was  necessary  to  have  the  judgment  entered  without  costs, 
as  the  judgment-entry  shows  a  specific  exception  to  such  tax- 
ation. It  has  been  correctly  held  by  this  court,  that  muni- 
cipal corporations  are  not,  on  grounds  of  puljlic  policy, 
liable  for  costs  accruing  in  cases  of  this  character.  Such 
municipalities  are  subdidisions  of  the  political  organization 
of  the  State,  and  the  proceedings  in  question  were  designed 
for  the  preservation  of  the  public  peace, — City  Council  of 
3Iontgomery  v.  Foster,  54  Ala.  62. 

It  is  objected  by  the  appellee's  counsel  that,  as  the  State 
is  denied  the  right  of  appeal  in  criminal  prosecutions  by 
statute,  the  same  rule  ought  to  apply  to  municipal  corpora- 
tions. This  is  only  a  ^wasi-criminal  case,  and  the  appel- 
lant here  is  not  the  State.  The  practice  in  this  court  has 
uniformly  permitted  such  appeals,  and  we  are  not  disposed 
to  disturb  it. — Intendant  and  Council  of  Marion  v.  Chandler, 
6  Ala.  899  ;  City  Council  of  Montgomery  v.   Foster,  54  Ala.  62. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Means  v.  Hicks'  Adm'r. 

Bill  in   Equity  by  Surety,   against  Fraudulent  or    Voluntary 
Grantees  of  Deceased  Co-Surety. 

1.  Fraudulent  and  voluntary  conveyances  ;  who  may  assail. — A  fraudulent  or 
voluntary  convej'ance  is  valid  and  operative  as  between  the  parties,  and  can 
only  be  assailed  by  a  creditor  of  the  grantor,  or  a  purchaser  from  him. 

2.  Same  ;  linhility  of  such  grantee,  and  defenses  by  him. — The  theory  on  which 
a  creditor  of  the  deceased  grantor  may  maintain  a  bill  in  equity  against  the  fraud- 
ulent or  voluntary  grantee,  is  that  he  is  an  executor  de  son  tort ;  and  he  may  set 
up  any  defease  against  the  asserted  claim  or  demand,  which  might  be  made 
by  the  decedent  himself,  if  living,    or  by  his  rightful  personal  representative. 

3.  Settlement  of  accounts  of  deceased  administrator  ;  admissibility  and  effect  as 
evidence  against  sureties.— A.  decree  rendered  by  the  Probate  Court,  on  final 
settlement  of  the  accounts  of  a  deceased  administrator,  by  his  personal  rep- 
resentative, is,  as  to  the  sureties  on  his  official  bond,  res  inter  alios  acta,  and 
evidence  only  of  the  fact  of  its  rendition. 

4.  Decree  against  surety  ;  admissibility  against  co-surety.  — A  decree  in  chan- 
cery against  one  of  the  sureties  on  the  official  bond  of  a  deceased  administra- 
tor, in  favor  of  a  succeeding  administrator,  founded  on  the  default  of  tbe 
deceased  administrator,  is  not  competent  or  admissible  evidence' against  a 
co-surety,  who  was  not  a  parjty  to  the  suit,  to  show  the  common  liability  of 
the  sureties. 

AppeaIi  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A"  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  24th  January,  1876, 
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by  Thomas  Eatman,  as  the  administrator  of  the  estate  of 
Tilman  Hicks,  deceased,  against  Charles  M.  B.  Means,  New- 
ton C.  Pyles,  and  Isabella  C  Pyles,  his  wife ;  and  sought  to 
set  aside  as  fraudulent,  either  in  fact  or  iu  law,  certain  con- 
veyances of  property,  real  and  personal,  executed  to  the 
defendants  by  William  S.  Means  in  his  life-time ;  and  to 
subject  the  property  to  the  payment  of  one-half  of  the 
amount  which  the  complainant,  as  administrator,  had  paid 
to  the  personal  representative  of  George  Higginbotham. 
deceased,"  on  account  of  the  default  of  the  former  deceased 
administrator,  Benjamin  T.  Higginbotham,  on  whose  official 
bond  the  said  Tilman  Hicks  and  William  S.  Means  were 
co-sureties.  The  opinion  of  this  court  renders  it  unnecessary 
to  state  the  various  matters  which  were  contested  in  the 
court  below.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  rendered  a  decree  for  the  complainant  ;  and  his 
decree  is  now  assigned  as  error,  with  numerous  rulings  on 
objections  to  evidence. 

W.  P.  Webb,  for  the  appellants. 

CoiiEMAN,  Clark  &  McQueen,  contra. 

BRICKELL,  C.  J.— The  bill  was  filed  by  the  predecessor 
of  the  appellee  in  the  administration  of  the  estate  of  Til- 
man Hicks,  deceased,  against  the  appellants,  as  executors 
de  son  tort  of  William  S.  Means.  The  purpose  is  to  set 
aside  conveyances  made  by  William  S.  Means  in  his  life,  to 
the  appellants,  of  estate  real  and  personal,  because  such 
conveyances  were  voluntary,  or  made  with  intent  to  hinder, 
delay,  and  defraud  creditors,  and  to  subject  the  property 
conveyed  to  the  payment  of  one-half  of  a  sum  of  money, 
which  the  complainant,  as  administrator  of  Tilman  Hicks, 
deceased,  had  paid  in  discharge  ol  a  liability  incurred  by  said 
Tilman,  and  said  William  S.  Means,  as  the  sureties  of 
Benjamin  T.  Higginbotham,  as  administrator  of  George 
Higginbotham,  deceased. 

Voluntary  conveyances,  or  conveyances  made  with  an 
actual  intent  to  hinder,  delay,  and  defraud  creditors,  are 
valid  and  operative  as  between  the  parties,  A  creditor,  or  a 
purchaser  from  the  donor  or  grantor,  only,  can  assail  them, 
or  inquire  into  the  consideration,  or  the  intent  moving  to 
their  excution.  Hence,  when  a  voluntary  or  a  fraudulent 
donee  is  proceeded  against  as  an  executor  de  son  tort — the 
theory  on  which  a  bill  in  equity  is  maintained  against  him, 
by  one  claiming  to  be  a  creditor  of  the  deceased  donor  or 
grantor — he  can  make  any  defense  against  the  demand  with 
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which  he  is  sought  to  be  charged,  that  the  decedent,  or  a 
rightful  representative,  could  make.  If  the  relation  of 
debtor  and  creditor  is  not  admitted — if  it  is  denied — the 
burden  of  proof  rests  upon  the  creditor,  as  it  would  rest 
upon  him,  if  he  were  proceeding  against  the  rightful  rep- 
resentative.— Halfman  v.  Ellison,  51  Ala.  543.  The  primary 
question,  in  such  cases,  is,  whether  the  complainant  is  a 
creditor ;  for,  if  he  is  not,  he  stands  in  the  attitude  of  an 
intermeddler  raising  a  clamor,  which  a  court  of  equity  would 
be  illy  employed  in  silencing. 

There  is  an  unqualified  denial  in  this  case,  in  the  answers 
of  the  appellants,  of  the  existence  of  any  demand  for  which 
the  donor  or  grantor  was  answerable.  The  denial  cast  upon 
the  appellee  the  burden  of  proving  the  affirmative  allegation 
he  had  made,  of  the  existence  of  such  a  demand.  The  only 
evidence  of  such  demand  the  appellee  introduced,  was  the 
bond  of  Benjamin  T.  Higginbotham,  as  administrator  of 
George  Higginbotham,  executed  in  1859,  in  which  Tilman 
Hicks,  the  intestate  of  the  appellee,  and  the  donor  or 
grantor  of  appellants,  joined  as  sureties.  A  breach  of  the 
condition  of  the  bond,  in  which  the  intestate  of  the  appellee, 
and  the  donor  or  grantor  of  the  appellants,  would  •  be 
involved  in  liability,  was  attempted  to  be  shown  only  by  a 
settlement  of  the  administration  of  Benjamin  T.  Higgin- 
botham, the  principal,  not  made  by  him,  but  made  by  his 
administrator  after  his  death,  and  after  the  death  of  William 
S.  Means,  the  donor  or  grantor.  In  addition,  there  was  evi- 
dence of  a  decree  rendered  against  the  administrator  of  Til- 
man  Hicks,  in  the  Court  of  Chancery,  at  the  suit  of  the 
administrator  de  bonis  non  of  George  Higginbotham,  and 
proof  of  payment  of  the  latter  decree.  Now,  the  bond  of 
an  administrator  imports  only  a  conditional  liability  upon 
him  and  his  sureties.  There  is  never  a  liability  imposed 
upon  the  principal  or  his  sureties,  ripening  into  a  debt,  con- 
verting the  bond  into  a  cause  of  action,  until  it  appears 
that  the  condition  of  the  bond  has  been  broken.  Of  that 
lact,  essential  to  place  the  appellee  in  the  relation  of 
creditor,  having  a  right,  legal  or  equitable,  to  assail  any 
transaction  with  William  S.  Means,  there  is  no  other  evi- 
dence, than  the  record  of  the  settlement  made  by  the 
administrator  of  Benjamin  T.  Higginbotham,  after  the  death 
of  Means,  and  the  decree  in  the  Court  of  Chancery  against 
the  administrator  in  chief  of  Tilman  Hicks.  The  bond  is 
merely  an  instrument,  or  adminicle  of  evidence.  By  itself, 
it  imports  only  a  conditional  liability  ;  and  without  averment 
and  proof  of  a  breach  of  the  condition,   it   will  not  create  a 
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debt  or  demand,  or  furnish  a  cause  of  action,  legal  or  equit- 
able. 

The  evidence  of  a  breach  of  the  condition  is  the  settle- 
ment and  decree  in  the  Court  of  Probate,  made  after  the 
conveyances,  after  the  death  of  William  S.  Means,  by  Pippin, 
the  personal  representative  of  the  deceased  principal,  Benja- 
min T.  Higginbotham.  Whatever  may  be  the  force  and 
effect  of  that  settlement  and  decree,  as  between  the  parties 
and  privies  ;  however  conclusive  of  a  liability  resting  upon 
the  principal,  Benjamin  T.  Higginbotham,  for  which  the 
assets  in  the  hands  of  his  personal  representative  are 
answerable  ;  as  to  strangers  it  is  res  inter  alios  acta,  and 
evidence  of  no  more  than  the  rendition  of  the  decree. 
Means,  and  the  appellants,  were  strangers  to  that  settle- 
ment and  decree — stood  in  no  relation  of  privity  to  any  of 
the  parties,  and  were  not  bound  or  affected  by  it.  As 
against  them,  it  was  improperly  admitted  as  evidence  of  the 
liability  of  the  principal,  Benjamin  T.  Higginbotham,  for 
which,  by  force  of  the  bond,  his  sureties  are  responsible. 
Jenkins  v.  Gray,  24  Ala.  516. 

The  record  of  the  suit  in  chancery,  and  the  decree  in 
favor  of  Clark,  administrator  de  bonis  non  of  George  Higgin- 
botham, against  Eatman,  the  predecessor  of  the  appellee 
as  administrator  of  Tilman  Hicks,  was  competent  evidence 
to  show  the  amount  of  the  payment  made  by  Eatman  ;  but 
it  was  inadmissible  to  prove  the  common  liability  of  Hicks 
and  Means,  to  the  satisfaction  of  which  the  latter  was  bound 
to  contribute. — Brandt  on  Suretyship,  §  246.  Nor,  in  any 
event,  could  either  of  the  decrees,  rendered  after  the  appel- 
lants acquired  title,  operate  as  evidence  agatnst  them,  of  a 
liability  resting  on  the  grantor,  William  S.  Means,  at  or 
prior  to  the  conveyances. —  Troy  v.  Smith,  33  Ala.  469. 

As  the  case  is  presented,  the  appellee  does  not  stand  in 
the  relation  of  a  creditor  of  Means,  and  is  without  right 
against  the  appellants,  if  it  was  declared  the,  conveyances 
to  them  are  voluntary,  or  as  to  creditors  fraudulent  in  fact. 
It  is  not  necessary  to  consider  any  other  question  in  the 
cause.  The  decree  must  be  reversed,  and  the  cause 
remanded. 
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Clark,  adm'r  &c.  v,  Eubank. 

Bill   in   Equity  for  Settlement   of  Insolvent  Estate,   charging 
Administrator  loith  Neglect,  &c. 

1.  Insolvent  entah ;  removal  of  setilement  into  equity. — When  an  estate  has 
been  declared  insolvent,  the  settlement  must  proceed  and  be  concluded  in 
the  Probate  Court,  unless  some  question  of  exclusive  equitable  jurisdiction 
arises,  which  that  court,  by  reason  of  its  limited  powers,  can  not  adjudicate  ; 
and  neither  the  failure  of  the  administrator  to  answer  citations  from  that 
curt,  nor  his  neglect  of  duty  in  the  matter  of  filing  objections  to  claims 
presented  against  tha  estate,  nor  both  these  facts  together,  with  the  additional 
averment  that  the  estate  is  in  fact  solvent,  constitute  a  sufficient  reason  for  the 
removal  of  the  settlement  into  equity  at  the  instance  of  the  heirs  and  dis- 
tributees. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  20th  April,  1880,  by 
Allen  C.  Eubank  and  others,  heirs-at-law  and  distributees  of 
the  estate  of  John  M.  Eubank,  deceased,  against  Thomas  C. 
Clark,  as  the  administrator  of  said  estate,  and  Several  other 
persons  ;  and  sought  to  remove  the  settlement  of  said  estate, 
which  had  been  regularly  reported  and  declared  insolvent, 
into  said  court.  According  to  the  allegations  of  the  bill, 
said  John  M.  Eubank  died,  intestate,  in  February,  1881, 
leaving  his  widow,  Mrs.  Susan  V.  Eubank,  and  three  chil- 
dren, the  complainants  in  this  case,  as  his  only  heirs  and 
distributees  ;  and  he  was  possesged  of  a  large  estate,  con- 
sisting of  real  and  personal  property.  Letters  of  adminis- 
tration on  his  estate  were  granted  to  the  widow,  in  April, 
1861  ;  and  she  gave  bond,  with  William  H.  Knott  and 
Thomas  W.  Sims  as  her  sureties.  The  administratrix 
immediately  took  possession  of  the  lands,  slaves,  and  other 
property  belonging  to  the  estate  ;  and  she  continued  in  the 
possession,  use  and  occupation,  until  her  death,  which 
occurred  about  the  1st  March,  1866.  Said  administratrix 
was  largely  indebted  to  said  estate  at  the  time  of  her  death  ; 
but  no  letters  of  administration  have  ever  been  granted  on 
her  estate,  and  no  effort  has  been  made  to  compel  a  settle- 
ment of  her  said  administration,  although  her  sureties,  said 
Knott  and  Sims,  were  solvent,  and  amply  able  to  pay  her 
indebtedness.  On  the  17th  March,  1S66,  letters  of  adminis- 
tration de  bonis  non  on  the  estate  of  said  John  M.  Eubank 
were  granted  to  Thomas  C.  Clark,  by  virtue  of  his  office  as 


246  SUPKEME  COUET  [Nov.  Term, 

[Clark,  adm'r,  &c.  v.  Enbank.] 

general  administrator  of  the  county ;  and  he  took  pos- 
session of  the  lands  belong  to  the  estate,  rented  them  out, 
and  collected  the  rents  annually,  from  the  year  1866  to  1876, 
inclusive,  and  sold  the  personal  property,  and  collected  the 
proceeds  of  sale  ;  for  all  of  which  sums  he  is  liable  to 
account,  as  such  administrator,  with  the  interest  thereon. 
"  The  said  Clark,  through  negligence  in  the  discharge  of  his 
duties  as  such  administrator,  failed  to  enforce  against  the 
estate  of  said  Sarah  V.  Eubank,  and  against  the  sureties  on 
her  said  bond,  a  settlement  and  collection  of  her  said 
liability  to  said  estate  as  administratrix  ;  and  he  is  liable  to 
said  estate  for  the  devastavit  of  said  Sarah  V.  Eubank  as 
such  administratrix.  "  On  the  8th  April,  1868,  Clark  reported 
the  estate  of  said  Eubank  insolvent  ;  and  it  was  so  declared 
and  decreed  by  the  court  on  the  13th  July,  1868.  Numer- 
ous claims  were  filed  against  the  estate ;  to  the  allowance  of 
some  of  which,  objections  were  duly  filed  by  the  adminis- 
trator, which  objections  were  well  taken.  Among  the  claims 
filed  was  an  account  for  $171.28,  in  favor  of  T.  T.  Tyree  &  Co., 
"  which  is  not  correct,  "  because  said  Eubank  died  before 
the  day  on  which  the  account  purports  to  have  been  ren- 
dered, "  and  because  the  same  is  barred  by  the  statute  of 
limitations  of  three  years.  "  "  Said  claim  was  filed  and  pros- 
ecuted against  said  estate  by  J.  B.  &  T.  C.  Clark,  a  law  firm 
of  which  said  T.  C.  Clark  was  a  member,  as  attornej^s  for 
said  Tyree  &  Co.  ;  and  although  said  Clark  objected  to  the 
allowance  of  other  claims  against  said  estate,  upon  the  plea 
of  the  statute  of  limitations,  yet,  being  the  attorney  of  said 
Tyree  &  Co.,  and  interested  as  such  in  the  allowance  of  said 
claim,  he  wholly  failed  and  refused  to  file  any  objections  to 
the  allowance  of  said  claim,  and  thereby  permitted  the  same 
to  become  an  allowed  claim  against  said  estate ;  wherefore, 
complainants  charge,  that  said  Clark  is  and  should  be  held 
liable  to  them,  as  distributees  of  said  estate,  for  an  amount 
equal  to  the  sum  which  may  be  distributed  to  said  claim  on 
the  settlement  of  said  estate.  "  Another  claim  against  the 
estate,  for  $178.14,  was  filed  by  Thomas  W.  Sims  ;  and  the 
allegations  of  the  bill  in  reference  to  it  were  substantially 
the  same  as  in  reference  to  the  claim  of  Tyree  &  Co.,  as 
above  stated  ;  and  the  bill  contained  allegations  of  neglect 
and  misconduct  in  connection  with  other  claims,  in  which 
the  administrator  was  alleged  to  be  interested  adversely  to 
the  estate,  and  for  which  the  complainants  insisted  he  was 
responsible  to  them  as  distributees. 

The  bill  contained,  also,  the  following  allegations  :  "  More 
than  two-thirds  of  the  assets  of  said  estate  in  the  hands  of 
said   administrator  consist  of  rents   of  the   real  estate,   in 
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respect  to  which  he  was  bound  to  plead  the  statute  of  limi- 
tations against  claims  asserted  against  the  estate  which 
were  barred  by  the  statute.  The  estate  of  said  John  M. 
Eubank  is,  in  fact,  not  insolvent,  but,  on  the  contrary,  said 
administrator  is  chargeable  with  assets  sufficient  to  pay  off 
all  the  valid  claims  against  the  estate,  with  the  proper  costs 
of  administration,  and  leave  a  large  surplus  for  distribution. 
Said  Clark,  as  administrator,  has  been  twice  cited  by  the 
Probate  Court  to  settle  said  estate,  but  has  yet  failed  to 
obey  the  same.  Wherefore  your  orators  show,  that  said 
estate  has  been  in  process  of  administration  for  nineteen 
years,  and  in  the  hands  of  said  Clark  for  fourteen  years  ; 
that  said  estate  having  been  declared  insolvent,  your  orators, 
as  distributees,  are  without  remedy  to  coerce  a  setttlement  in 
the  Probate  Court,  and  their  equities  are,  as  herein  shown, 
such  that  said  Probate  Court  can  not  adjust  and  settle  the 
same,  and  complete  relief  can  not  be  obtained  without  the 
equitable  interposition  of  this  court.  "  The  bill  therefore 
prayed,  that  the  administration  of  said  Eubank's  estate  be 
removed  into  the  Chancery  Court,  and  there  settled  ;  that 
the  administrator  be  held  responsible  for  all  his  alleged 
defaults  and  neglect,  and  required  to  account  ;  and  for  otber 
and  further  relief. 

The  chancellor  overruled  a  demurrer  to  the  bill,  and  his 
decree  is  now  assigned  as  error. 

Claek  &  McQueen,  for  appellant. 

Snedecoe,  Cockrell  &  Head,  contra. 

STONE,  J. — When  an  estate  is  declared  insolvent,  there 
is  an  eminent  fitness  in  having  the  settlement  finished  in  the 
Probate  Court,  unless  there  is  involved  in  it  some  question 
of  exclusive  equitable  cognizance,  which  the  Probate  Court, 
by  reason  of  its  limited  powers,  is  incompetent  to  adjudicate. 
Moreover,  by  the  act  of  declaring  an  estate  insolvent,  the 
Probate  Court  acquires  jurisdiction  of  the  settlement,  which 
precludes  all  interference  by  the  Chancery  Court,  unless  a 
special  equity  is  shown. — Clark  v.  West,  5  Ala.  117  ;  Watts  v. 
Gayle,  20  Ala.  817.  In  the  present  case,  the  estate  had  been 
declared  insolvent,  and,  according  to  the  averments  of  the 
bill,  the  administrator  has  been  twice  cited  to  make  a  settle- 
ment, but  has  disregarded  each  citation.  This  averment 
proves,  that  the  judge  of  probate  is  not  only  willing  to 
move,  but  has  actually  moved,  in  the  matter  of  bringing  the 
administrator  to  a  settlement.  The  statutes  make  ample  pro- 
vision, and    arm  the  Probate  Court  with  ample  power,  to 
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compel  the  settlement  of  administrations  in  that  court. 
There  is  nothing  in  the  bill  which  shows,  or  tends  to  show, 
that  the  Probate  Court  is  not  willing  and  ready  to  put  those 
powers  into  exercise.  If,  however,  he  should  fail  or  refuse 
to  do  so,  he  can  be  compelled  to  act  by  writ  of  mandamus. 
Lamar  v.  Comm'rs,  21  Ala.  772. 

No  greivance  is  complained  of  in  the  present  bill,  no  act  of 
mal-administration  charged,  the  redress  of  which  is  not 
clearly  within  the  jurisdiction  of  the  Probate  Court.  That  is 
fatal  to  the  present  hi\\.—MoNeiH  v.  McNeiU,  36  Ala.  109  ; 
Stewart  v.  Stewart,  31  Ala.  207  ;  WeaUy  v.  Gurley,  60  Ala.  399. 

The  decree  of  the  chanceller  is  reversed,  the  demurrer  sus- 
tained, and  tlie  cause  remanded  to  the  Chancery  Court,  to 
be  there  dismissed,  unless  amended  so  as  to  give  it  equity. 


Lee  V,  Sims. 

BUI  in  Equity  to  Foreclose  Mortgage,  and   Enforce  Vendor's 
Lien  on  Land. 

1.  Wife's  sPiiutoTij  separate  estate ;  for  what  debts  liable.  —Under  the  statute 
which  made  the  wife's  statutory  estate  liable  "for  articles  of  comfort  and  sap- 
port  of  the  household,  suitable  to  the  degree  and  conditioa  in  life  of  the  fam- 
ily, and  for  which  the  husband  would  be  responsible  at  common  law  "  (Rev. 
Code,  §  2376),  it  could  not  be  made  liable  for  a  debt  contracted  by  the  husband, 
"for  family  supplies,  moneys,  and  materials,  for  the  improvement  and  benefit 
of  her  separate  estate." 

2.  Mortgage  of  wife's  property. — The  uniform  decisions  of  this  court  have 
settled  the  principle,  that  the  wife  can  not,  either  alone,  or  jointly  with  her 
husband,  mortgage  her  statutory  separate  estate  for  the  debt  of  her  husband : 
her  power  to  mortgage  "  seems  to  be  limited  to  securing  the  purchase-money 
for  the  particular  land  on  which  the  mortgage  is  executed." 

3.  Compromise. — Compromises  are  highly  favored  by  the  law,  on  grounds 
of  public  policy  ;  and  when  legally  and  honestly  effected,  all  inquiry  into  the 
validity  of  the  compromised  claim  is  precluded  from  further  investigation.- 

4.  Consent  decree  in  chancery,  vesting\legal  title  to  lands  in  wife,  charged  with 
husband's  debt. — A  creditor  of  the  husband  having  levied  an  attachment  on  a 
tract  of  land,  the  legal  title  to  which  stood  in  his  name,  and  the  wife  having 
then  filed  a  bill  in  equity  against  the  creditor  and  her  husband,  seeking  to 
have  a  resulting  trust  in  the  lands  established  and  declared  in  her  favor  ;  by 
mutual  consent  and  agreement  of  all  the  parties,  the  matters  in  litigation  were 
settled  and  compromised — a  decree  being  readered  in  the  chancery  suit,  vest- 
ing the  legal  title  to  the  land  in  the  wife,  as  her  statutory  separate  estate,  while 
she  and  her  husband  executed  a  mortgage  on  it  to  the  creditor,  to  secure  the 
amount  of  the  debt  as  reduced  and  admitted  :  Hdd,  that  while  the  mortgage 
could  not  be  enforced  against  other  lands  conveyed  by  it,  the  legal  title  to 
which  stood  in  the  wife's  name,  it  was  a  valid  incumbrance  on  the  land  in 
controversy,  for  the  amount  of  the  admitted  debt,  in  the  nature  of  a  vendor's 
lien  for  unpaid  purchase-money  :  that  the  wife,  claiming  the  benefit  of  the 
compromise  under  the  consent  decree,  takes  the  land  eharged  with  the  lien  for 
the  admitted  debt. 
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Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  22d  June,  1876,  by 
Thomas  W.  Sims,  against  I.  James  Lee  and  his  wife,  Mrs. 
Susan  L.  Lee  ;  and  sought  to  subject  certain  lands,  particu- 
larly described  in  the  bill,  to  the  payment  of  a  debt  which 
the  complainant  alleged  to  be  due  to  him  from  the  defend- 
ants. The  lands  consisted  of  two  adjoining  tracts,  one  con- 
taining about  1090  acres,  which  Mrs.  Lee  acquired  by 
descent  from  her  deceased  father  ;  and  the  other,  containing 
360  acres,  called  the  "  Jenkins  tract,"  which  was  conveyed  to 
said  I.  James  Lee  by  one  Leroy  Jenkins  and  wife,  by  deed 
dated  the  1st  November,  1856,  and  duly  acknowledged  and 
recorded  a  few  months  afterwards.  In  December,  1865, 
said  I.  James  Lee  having  become  indebted  to  Houston, 
Sims  &  Co.,  a  mercantile  partnership  in  Mobile,  in  the  sum 
of  nearly  $12,000,  they  sued  out  an  attachment  against  him, 
and  caused  it  to  be  levied  on  said  smaller  tract  of  land.  Mrs. 
Lee  thereupon  filed  a  bill  in  equity  against  her  husband  and 
said  Houston,  Sims  &  Co.,  alleging  that  the  purchase-money 
for  the  lands  was  paid  by  her  father,  that  the  purchase  was 
made  for  her  benefit,  and  was  intended  as  an  advancement  to 
her ;  and  asking  that  a  trust  in  the  lands  be  declared  in  her 
favor,  that  the  legal  title  be  vested  in  her  by  the  decree  of 
the  court,  that  she  be  quieted  in  her  possession,  and  that  the 
attachment  suit  be  perpetually  enjoined.  On  the  30th 
April,  1867,  while  the  attachment  suit  and  the  bill  in  chan- 
cery were  pending,  the  matters  in  litigation  were  com- 
promised and  settled,  by  the  mutual  consent  and  agreement 
of  all  the  parties.  By  the  terms  of  the  compromise,  Hous- 
ton, Sims  &  Co.  signed  an  agreement  in  writing,  which  was 
made  an  exhibit  to  the  bill  in  this  case,  in  the  following 
words  : 

"  In  consideration  of  the  execution,  this  day,  of  certain 
notes  and  a  deed  of  trust  to  secure  them,  by  Susan  L.  Lee 
and  her  husband,  I.  James  Lee,  for  the  benefit  of  the  under- 
signed, Houston,  Sims  &  Co.,  we,  the  said  Houston,  Sims  & 
Co.,  hereby  release,  cancel  and  discharge  all  other  claims 
against  the  said  Susan  L.  Lee  or  her  separate  estate,  and 
also' hereby  transfer  and  assign  to  her,  the  said  Susan  L. 
Lee,  all  our  claims  of  every  description,  whether  absolute  or 
contingent,  and  all  and  every  security  therefor  whatever 
against  the  said  I.  James  Lee,  for  her  sole  and  separate  use. 
We  agree,  also,  that  she  shall  take  any  decree  she  may  de- 
sire in  the  chancery  court  (suit?)  against  us  and  others,  now 
depending  in  the  Chancery  Court  of  Sumter  county,  and  that 
she  may  take  such   judgment  as  she  may  choose  in  our  suit 
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now  depending  in  the  Circuit  Court  of  said  county,  against 
the  said  I.  James  Lee.  We  agree,  also,  that  she  shall  have 
all  such  remedies  against  the  said  I,  James  Lee  and  his  es- 
tate in  said  suit,  or  on  any  securities  we  have  against  him, 
which  we,  or  either  of  us,  as  members  of  said  firm,  could 
have  in  any  event.  This  understood  and  agreed  to,  however, 
that  the  said  Susan  L.  Lee  shall  pay  the  costs  of  both  of 
said  suits,  and  protect  us  and  each  of  us  against  any  cost  or 
liability  in  any  proceedings  she  may  take  in  either  of  said 
suits,  or  the  judgment  or  decree  therein,  or  on  any  security 
which  we  may  have  for  all  or  any  of  our  claims  against  the 
said  L  James  Lee,"  &c. 

The  deed  of  trust  referred  to  in  this  agreement,  a  copy  of 
which  was  also  made  an  exhibit  to  the  bill,  was  also  dated  the 
30th  April,  1867,  was  attested  by  two  witnesses,  and  was 
duly  admitted  to  record  on  proof  by  one  of  them.  It  con- 
veyed both  of  said  tracts  of  land  to  Edward  W.  Smith,  as 
trustee,  to  secure  an  indebtedness  to  said  Houston,  Sims  & 
Co.,  and  contained  a  power  of  sale  on  default.  The  consider- 
ation of  the  deed  was  described  in  these  words  :  "  Whereas, 
the  parties  of  the  first  part  are  indebted  to  the  parties  of  the 
third  part  by  promissory  notes,  as  follows  :  four  of  even  date 
herewith,  all  bearing  interest  from  the  1st  February  last,  two 
for  $2,550  each,  payable  the-lst  February,  1868,  and  the  1st 
February,  1869,  respectively,  and  two  of  $250  each,  payable 
the  1st  February,  1868,  and  1869,  respectively  ;  which  prom- 
issory notes  are  for  family  supplies,  moneys,  and  materials 
furnished  by  the  parties  of  the  third  part,  for  the  improve- 
ment and  benefit  Of  the  separate  estate  of  the  said  Susan  L. 
Lee,  and  by  her  consent  and  approval,  as  well  as  the  consent 
and  approval  of  her  said  husband ;  and  whereas  the  said 
supplies,  moneys  and  materials  were  furnished  by  and  with 
the  understanding  that  the  parties  of  the  third  part  would  be 
secured  in  the  payment  of  the  same,"  &c. 

The  decree  in  the  chancery  suit,  a  copy  of  which  was  also 
made  an  exhibit  to  the  bill,  was  in  these  words  :  "  This  cause 
was  submitted  for  final  decree,  upon  the  written  agreement  of 
Houston,  Sims  &  Co.  on  file,  and  the  decree pi^o  confesso  against 
the  other  defendants,  entered  at  a  former  term  of  the  court, 
and  upon  the  pleadings  and  exhibits.  Upon  consideration 
whereof,  I  am  of  opinion,  that  the  complainant  is  entitled  to 
the  relief  prayed  in  the  bill.  It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court,  that  all  the  defendants  be 
forever  enjoined  from  levying  upon  or  selling  any  of  the 
property,  real  or  personal,  alleged  in  the  complainant's  bill  to 
be  her  separate  estate  ;  that  the  legal  title  of  the  defendant, 
I.  James  Lee,  to  the  land  described  in  the  exhibit  to  the  bill, 
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be  and  is  hereby  divested  out  of  him,  and  vested  in  the  com- 
plainant, as  her  separate  estate  under  the  Code  of  Alabama ; 
that  the  complainant  be  quieted  in  her  title,  and  also  to  the 
personal  property  alleged  in  the  bill  to  be  her  separate  es- 
tate ;  and  that  the  complainant,  by  her  next  friend,  pay  the 
costs,"  &c. 

Default  having  been  made  in  the  payment  of  the  notes 
secured  by  the  deed  of  trust,  the  trustee  advertised  and  sold 
the  lands,  under  the  power  contained  in  the  deed ;  Thomas 
W.  Sims,  the  complainant,  becoming  the  purchaser,  and  re- 
ceiving a  conveyance  from  the  trustee.  This  was  the  title 
asserted  by  the  complainant  in  his  bill ;  and  he  claimed  the 
right  to  subject  the  lands,  of  which  the  defendants  still  con- 
tinued in  possession,  to  the  satisfaction  of  his  demand,  on 
the  ground  that  the  debt  secured  by  the  deed  of  trust  was 
in  the  nature  of  a  vendor's  lien,  and  that  the  consideration 
of  the  debt  was  articles  for  which  the  wife's  statutory  sepa- 
rate estate  was  made  liable  by  law.  On  the  part  of  the  de- 
fendants it  was  contended,  that  all  the  lands  in  controversy 
belonged  to  Mrs.  Lee's  statutory  separate  estate,  and  could 
not  by  any  contrivance  be  subjected  to  the  payment  of  her 
husband's  debts.  The  chancellor  held,  on  final  hearing  on 
pleadings  and  proof,  that  the  complainant  was  not  entitled 
to  any  relief  as  to  the  larger  tract  of  land,  which  Mrs.  Lee 
had  inherited  from  her  father,  but  that  the  smaller  tract, 
called  the  "  Jenkins  tract,"  was  held  under  the  terms  of  the 
compromise,  and  was  subject  to  the  debt  secured  by  the 
deed  of  trust.  From  this  decree  each  party  appeals, 
and  here  assigns  error ;  the  defendants  below,  because 
the  chancellor  granted  relief  to  the  complainant  as  against 
the  smaller  tract  of  land ;  and  the  complainant,  because 
he  did  not  also  grant  relief  as  to  the  other  tract. 

A.  W.  CocKRELL,  T.  B.  Wetmore,  and  Chapman  &  Smith, 
for  the  complainant. — The  agreement  signed  by  Houston, 
Sims  &  Co.,  and  the  mortgage  (or  deed  of  trust)  executed  by 
Lee  and  wife,  are  to  be  construed  together  as  parts  of  one 
and  the  same  transaction  ;  and  the  consent  decree,  entered 
in  pursuance  of  the  agreement,  is  to  be  regarded  as  part  of 
the  same  transaction,  or  contract. — Dumafi  v.  Smith,  17  Ala. 
305  ;  Strong  v.  Brewer, 11  Ala.  706  ;  Holman  v. Crane,  16  Ala. 
570 ;  Prater  v.  Darby,  24  Ala  496 ;  Hughes  v.  Wilkinson, 
35  Ala.  453.  Claiming  under  the  decree,  Mrs.  Lee  can  not 
repudiate  any  part  of  the  compromise,  which  must  be  en- 
forced in  its  entirety.  It  precludes  all  inquiry  into  the 
matters  thus  settled  by  the  parties,  and  each  is  estopped  by 
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its  recitals. —  Tait  v.  Frow,  8  Ala.  543  ;  McCravey  v.  Remson, 
19  Ala.  430  ;  Steele  v.  Adams,  21  Ala.  534 ;  22  Ala.  543. 

Thos  Cobbs,  with  W.  E.  &  E.  H.  Clakke,  con/!ra. — As  to  the 
larger  tract  of  land,  there  was  no  dispute  about  the  title  ;  it 
descended  to  Mrs.  Lee  from  her  father,  and  constituted  a 
part  of  her  statutory  separate  estate.  The  "  Jenkins  tract," 
though  the  title  was  taken  in  the  name  of  her  husband,  was 
bought  for  her  by  her  father,  who  paid  the  purchase-money ; 
and  her  title  was  conclusively  established  by  the  chancery 
decree  in  her  favor.  The  claim  of  Houston,  Sims  &  Co.  was 
contracted  by  the  husband,  on  his  own  credit,  and  was  his 
debt ;  and  both  the  account  exhibited  with  the  bill,  and  the 
recitals  of  the  deed  of  trust,  show  that  it  was  not  a  charge 
against  the  wife's  statutory  estate. — Eev.  Code,  §  2376.  Be- 
ing the  debt  of  the  husband,  aud  not  chargeable  on  the  wife's 
statutory  estate,  she  could  not  mortgage  her  property  for  its 
payment,  nor  by  any  contrivance  or  agreement  make  her 
property  liable  for  it. — Bibb  v.  Pope,  43  Ala.  190 ;  Northington 
V.  Faber,  52  Ala.  45  ;  Stribling  v.  Bank  of  Kentucky,  48  Ala. 
451 ;  Wilkinson  v.  Cheatham,  45  Ala.  337 ;  Fry  v.  Hamner^ 
50  Ala.  58 ;  Blum  v.  Harrison,  50  Ala.  19. 

SOMEEVILLE,  J. — These  cases  are  brought  to  this  court 
by  cross-appeals  from  a  decree  of  the  Chancery  Court,  ren- 
dered on  a  bill  filed  by  Thomas  W.  Sims  against  I.  James 
Lee  and  his  wife,  Susan  L.  Lee.  The  purpose  of  the  bill, 
though  not  entirely  free  from  ambiguity,  seems  to  be  two- 
fold ;  ^first,  to  foreclose  a  deed  of  trust  on  certain  lands, 
claimed  by  the  wife  as  her  statutory  separate  estate,  on  the 
gtlleged  ground,  that  the  debts  secured  by  the  conveyance 
were  created  for  articles  of  comfort  and  support  of  the 
household,  for  which  the  estate  of  the  wife  was  liable  under 
the  statute  ;  second,  to  enforce  a  vendor's  lien  upon  the  lands 
thus  mortgaged,  a  portion  of  which  consisted  of  about  360 
acres,  and  is  designated  as  the  "  Jenkins  tract, "  the  title  of 
which,  it  is  maintained,  was  vested  in  the  wife  subject  to  the 
incumbrance  of  this  lien  or  equity. 

It  is  manifest  that  the  consideration  of  the  debts,  as 
secured  by  the  deed  of  trust,  and  as  recited  in  the  deed, 
does  not  fall  within  the  class  of  articles  described  in  section 
2376  of  the  Eevised  Code,  which  was  the  law  in  existence  at 
the  time  of  the  transactions  in  question,  and  the  one  by 
which  the  case  is  to  be  governed. '  This  consideration  is 
averred,  and  shown  to  be,  "family  supplies,  moneys,  and 
materials  ""  Jor   the  improvement   and  benefit   of  the   separate 

Vol.  lxv. 


1880.1  OF  ALABAMA.  253 

[Lee  V.  Sims.] 

estate  of  the  loife.  The  statute,  since  amended,  then  made 
the  wife's  estate,  held  under  its  provisions,  liable  only  on 
contracts  "  for  articles  of  comfort  and  support  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  J.he  family , 
and  for  which  the  husband  would  be  responsible  at  common 
law.  "— Eev.  Code,  §  2376  ;  Code,  1876,  §  2711. 

These  debts  are  the  debts  of  the  husband,  not  of  the  wife. 
They  are  not  shown  to  have  been  articles  of  comfort  and 
support  of  the  family.  This  liability  is  entirely  statutory, 
being  created  and  fixed  by  law.  No  mere  contract  of  the 
parties  can  fasten  it  upon  the  wife's  estate,  in  contravention 
of  the  express  statutory  inhibition,  that  it  "  is  not  subject  to 
the  payment  of  the  husband's  delDts.  " — Kev.  Code,  §  2371 ; 
Lobman  v.  Kennedy,  51  Ala.  163;  lb.  245  ;  Leeet  ux.  v.  Camp- 
bell, 61  Ala.  J  2.      ■ 

The  proposition,  that  the  wife  can  not  mortgage  her  statu- 
tory separate  estate,  for  the  debts  of  her  husband,  whether 
alone  or  jointly  with  him,  is  too  uniformly  settled  by  the 
decisions  of  this  court,  to  require  discussion. — Bibb  v.  Pope, 
43  Ala.  190  ;  Garrett  v.  Lehman,  Durr  &  Co.,  61  Ala.  391. 
The  power  to  mortgage,  in  such  cases,  seems  to  be  limited 
to  securing  the  purchase-money  due  for  the  particular  land 
upon  which  the  mortgage  is  executed. — Marks  v.  Coioles, 
53  Ala.  499  ;  Cans  v.  Williams,  62  Ala.  41  ;  Smith  v.  Carson, 
56  Ala.  456. 

The  chancellor  did  not  err  in  declaring  the  deed  of  trust 
a  nullity,  so  far  as  it  affected  these  lands,  which  the  proof 
showed  were  a  part  of  the   wife's   statutory  separate  estate. 

The  land,  known  as  the  "  Jenkins'  tract,  "  stands,  how- 
ever, in  a  different  attitude.  This  had  been  conveyed 
directly  to  the  husband,  and  the  title,  as  shown  by  a  deed 
duly  recorded,  was  in  his  name,  and  in  his  own  right,  it  is 
true,  the  wife  claimed  a  resulting  trust  in  it,  on  the  alleged 
ground  that  the  laud  was  conveyed  to  I.  James  Lee,  her 
husband,  as  a  trustee  for  her.  The  deed  of  conveyance  does 
not  show  this  fact,  fl,nd  it  is  sought  to  be  proved  by  parol 
evidence.  It  is  a  disputed  fact,  and,  prima  facie,  the  law  pre- 
sumed it  untrue.  The  attachment  of  Sims  was  levied  upon 
this  land  as  the  husband's  property,  and  was  presumptively 
a  valid  lien  on  it. 

We  agree  with  the  chancellor,  that  the  settlement  of  the 
pending  litigation  in  the  Circuit  and  Chancery  Courts,  the 
transfer  of  the  claims  against  her  husband  to  Mrs.  Lee,  the 
reduction  by  abatement  of  Sims'  claims,  from  $12,000  to 
about  $5,000,  and  the  taking  of  a  mortgage  on  all  the  lands 
described  in  the  bill,  followed  by  the  consent  decree  in  the 
Chancery   Court,   are   transactions   which  are  all  to  be  con- 
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strued  together ;  and  when  so  construed,  they  constitute, 
and  were  intended  by  the  parties  to  constitute,  a  compromise. 
The  word  "  compromise  "  is  not  used  to  describe  the  settle- 
ment ;  but  the  intention  of  the  parties  is  obvious.  They 
had  in  purpose  the  idea  and  desire  of  settling  a  doubtful 
and  vexatious  legal  controversy,  and  effected  it  by  mutual 
relinquishments  of  supposed  rights,  dependent,  not  on  the 
law  of  the  case,  so  much  as  on  the  truth  or  falsity  of  a  dis- 
puted/ad. 

Compromises  are  highly  favored  by  the  law,  whatever  the 
nature  of  the  controversy  settled,  and  when  they  are  legally 
and  honestly  effected,  all  inquiry  into  the  vaUdity  or  invalid- 
ity of  the  compromised  claim  is  precluded  from  further 
investigation.  This  principle  is  based  upon  the  soundest 
public  policy.  Interest  reipublicce  ut  sit  finis  litium. — Carry 
V.  Davis,  44  Ala.  281. 

The  decree  of  the  chancellor,  divesting  the  title  of  the 
Jenkins'  tract  out  of  the  husband,  and  vesting  it  in  the  wife, 
in  which  it  is  designated  as  her  statutory  separate  estate, 
can  not  operate  to  estop  the  complainant,  Sims,  from 
enforcing  his  lien  upon  it.  We  can  not  be  blind  to  the  fact, 
that  this  was  a  consent  decree,  and  was  a  part  of  the  com- 
promise agreed  on  between  all  the  parties  to  the  litigation, 
and  a  mere  instrumentality  for  transferring  title.  The  wife 
received  this  title  cvm  onere — charged  with  the  lien  of  Sims' 
claim  for  something  over  $5,000,  which  must  be  considered 
as  the  purchase-money  for  the  land,  as  stipulated  in  amount 
by  the  contracting  parties.  She  can  not  be  permitted  to 
reap  the  beneficial  fruits  of  the  compromise,  and  repudiate 
its  concomitant  burdens. — 3Iarks  v.  Cowles,  supra. 

The  chancellor  held  correctly  that  Sims'  claim,  as  abated 
by  compromise,  was  a  lien  on  the  Jenkins'  tract  of  land. 

The  decree  of  the  chancellor,  as  to  each  of  the  above 
cases,  is  hereby  affirmed. 


Cahalan  v,  Monroe,   Smaltz  &  Co. 

Motion  to  Dismiss  Appeal,  for  loant  of  Security  for  Costs. 

1.  Appeal  by  married  woman,  without  security  for  costs. — The  statate  which 
authorizes  un  appeal  by  a  married  woman,  without  giving  security  for  the 
costs,  from  any  judgment  or  decree  "  subjecting  to  sale  her  separate  estate,  or 
any  part  thereof"  (Code,  §  39;i0),  does  not  embrace  a  decree  dismissing  a  bill 
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filed  by  a  married  woman,  by  which  she  sought  to  fasteu  a  trust  on  lands,  the 
lef?al  title  to  which  wns  taken  by  the  husband  in  his  own  name,  on  the  ground 
that  her  funds  were  used  in  paying  the  purchase-money. 

Appeal  from  the  Chancery  Count  of  Jefferson. 

Heard  before  the  Hon.  N.  S.  Graham. 

Motion  to  dismiss  appeal,  for  want  of  security  for  costs. 

Porter  &,  Martin,  for  the  motion. 
Watts  &  Sons,  contra. 

BRICKELL,  C.  J. — The  original  and  amended  bills,  filed 
by  the  appellant,  a  married  woman,  sought  to  fasten  a  trust 
on  lands,  which,  it  is  averred,  were  by  her  husband,  as  her 
trustee,  purchased  and  improved  with  moneys,  her  separate 
estate,  but  the  title  to  which  he  had  taken  in  his  own  name, 
and  had  conveyed  them  by  a  mortgage  to  secure  the  payment 
of  his  own  debt.  On  final  hearing,  on  pleadings  and  proof,  a 
decree  was  rendered,  dismissing  her  bills,  and  denying  her 
relief.  From  that  decree,  this  appeal  is  taken,  without  a 
bond  and  security  superseding  the  decree,  and  without  giving 
security  for  costs ;  the  appellant  having  made  affidavit, 
in  writing,  that  she  was  unable  to  give  such  security. 

It  is  attempted  to  support  the  appeal  under  the  provisions 
of  the  act  of  March  9,  1871,  now  forming  section  3930  of  the 
Code  of  1876,  which  authorizes  a  married  woman  to  appeal 
from  a  judgment  at  law,  or  a  decree  in  chancery,  subjecting 
to  sale  her  equitable,  or  her  statutory  separate  estate,  with- 
out giving  security  for  costs,  upon  making  affidavit  of  her 
inability  to  do  so.  The  statute  creates  an  exception  to  the 
general  statute  regulating  appeals,  which  imposes  it  as  a 
condition,  upon  which  the  right  of  appeal  can  be  exercised, 
in  all  civil  cases,  that  the  appellant,  if  by  bond  and  security 
he  does  not  supersede  the  execution  of  the  judgment  or  de- 
cree, shall  give  security  for  the  costs  of  appeal. — Code  of 
1876,  §  3950.  It  confers  on  married  women  a  personal  privi- 
lege, because  of  the  disability  of  coverture.  Neither  the 
spirit  of  the  statute,  nor  its  purposes,  nor  any  just  rule  of 
construction,  authorizes  an  extension  of  its  words  to  every 
judgment  or  decree  which  may  affect  the  estate,  equitable  or 
statutory,  of  a  married  woman,  though  the  remote  or  indi- 
rect consequences  of  the  decree  may  be  a  sale  thereof  under 
judicial  process  not  issuing  upon  it,  or  under  a  power  con- 
tained in  some  instrument,  the  validity  of  which  the  decree 
may  sustain.  It  is  only  when  the  decree  directly  orders,  or 
directly  condemns  to  sale  her  estate,  that  the  statute  confers 
the  privilege  of  an  appeal  without  security  for  costs.     No 
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other  decree  subjects,  exposes,  makes  liable  to  sale,  her  estate. 
The  statute  must  not,  by  construction,  be  strained  to  meet 
cases  not  within  the  fair  meaning  of  its  terms,  which  are 
plain  and  unambiguous,  because  it  may  be  supposed  such 
cases  are  equally  meritorious,  and  entitled  to  as  great  con- 
sideration from  the  legislature,  as  those  which  are  embraced 
by  its  words. — Coleman  v.  Smith,  52  Ala.  250.' 

The  motion  to  dismiss  the  appeal  must  be  sustained, 
unless,  within  thirty  days,  the  appellant  give  a  sufficient  se- 
curityship  for  costs,  which  may  be  taken  and  approved  by 
the  register  of  the  Court  of  Chancery,  and  certified  to  this 
court. 


Rees  V.  Coats. 

Trover  for  Conversion  of  Three  Bates  of  Cotton. 

1.  Verbal  mortgage  of  future  crop. — A  verbal  mortgage  of  a  crop  which  has 
not  yet  been  planted,  though  valid  as  between  the  parlies,  does  not  convey  a 
legal  title  on  which  the  mortgagee,  without  having  acquired  the  possession  of 
the  crop,  can  maintain  detinue  or  trover  against  a  third  person.  (2?idum  to  the 
contrary,  in  Brown  v.  Coats,  56  AJa.  439,  declared  erroneous.) 

2.  When  action  on  the  case  lies.  — A  person  who  has  a  valid  lien,  under  a 
verbal  mortgage,  on  a  crop  which  was  not  planted  when  the  mortgage  was 
given,  may  maintain  a  special  action  on  the  case  against  another  who,  with 
notice  of  such  lien,  has  converted  the  crop,  when  gathered,  to  his  own  use. 

3.  Joinder  of  case  and  trover. — A  count  in  case  may  be  joined  with  a  count 
in  trover,  or  added  to  the  complaint  by  amendment. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  George  E.  Coats,  against 
Thomas  S.  Rees,  to  recover  damages  for  the  conversion  of 
three  bales  of  cotton  ;  and  was  commenced  on  the  20th  Sep- 
tember, 1877.  The  defendant  pleaded  not  guilty,  and  a 
special  plea  of  estoppel,  which  it  is  not  necessary  to  notice. 
A  demurrer  was  interposed  to  the  special  plea,  which  seems 
to  have  been  sustained,  as  the  court  gave  the  defendant 
leave  to  amend ;  but  the  record  does  not  show  that  any 
amendment  was  made,  and  simply  recites  that  "  issues  were 
joined  between  the  parties."  On  the  trial,  as  the  bill  of  ex- 
ceptions shows,  the  plaintiff  testified,  as  a  witness  for  him- 
self, "  that  one  T.  C.  Brown  cultivated  his  land  in  said 
county  for  the  year  1875,  on  terms  which  made  them  tenants 
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in  common  of  the  crops  raised  ;  that  said  contract  was  made 
in  the  early  part  of  the  year,  about  the  ist  January ;  that  in 
February  thereafter,  before  any  cotton  was  planted,  said 
Brown  agreed  with  him,  that  if  plaintiff  would  stand  for  him 
at  Hollingworth's  store,  and  enable  him  to  get  some  sup- 
plies for  his  family,  all  his  stock  and  entire  crop  of  cotton 
raised  on  the  land  during  said  year  should  be  bound  there- 
for ;  that  he  did  then  and  there  stand  for  said  Brown,  and 
enabled  him  to  get  supplies  to  the  amount  of  $95,  and  paid 
said  money  for  him  on  or  about  the  2'5th  December  of  that 
year ;  that  said  Brown  still  owes  him  therefor,  but  has  paid 
him  that  portion  of  the  cotton  which  was  due  for  rents  iinder- 
said  contract,  and  the  balance  of  the  cotton  was  left  in  pens 
on  the  premises  of  said  Coats,  where  it  had  been  gathered 
and  placed  by  said  Brown,  he  doing  all  the  labor  under  said 
contract.  Plaintiff  testified,  also,  that  the  cotton  sued  for 
was  the  identical  cotton  raised  on  said  land  by  Brown  ;  and 
there  was  evidence  that  the  defendant  sold  it,  or  assisted  in 
selling  it,  before  the  bringing  of  this  suit,  without  the  permis- 
sion of  the  plaintiff,  and  received  the  money  for  it,  and  that 
it  was  worth  as  much  as  the  amount  sued  for."  The  defend- 
ant had  taken  a  mortgage  on  said  Brown's  cotton  crop  on  the 
1st  June,  1875,  which  was  duly  recorded,  and  which  he 
offered  in  evidence  on  the  trial.  He  proved,  also,  "  that 
plaintiff  sued  out  an  attachment  against  Brown's  croD,  on  or 
about  the  29th  December,  1875,  on  said  debt,  and  it  was 
levied  on  the  cotton  in  controversy,  as  the  property  of 
Brown,  in  the  field  where  it  had  been  left,  as  aforesaid  ; 
that  the  same  was  replevied  by  said  Brown,  and  was  sold  as 
aforesaid,  while  said  attachment  suit  was  pending."  The 
plaintiff  testified,  "  that  he  notified  defendant  of  his  verbal 
mortgage  and  lien,  before  the  date  of  defendant's  mortgage  ; . 
and  that  defendant  replied,  that  said  lien  was  worth 
nothing."  But  the  bill  of  exceptions  says,  "  There  was  a 
controversy  in  the  testimony,  as  to  whether  or  not  defendant 
had  notice  of  plaintiff's  said  claim  on  Brown,  when  he  took 
said  mortgage." 

"This  being  substantially  all  the,  evidence,"  the  court 
charged  the  jury,  "  that  a  verbal  lien  on  personal  property  is 
good  ;  that  if  they  believed,  from  the  evidence,  that  the  de- 
fendant knew  of  the  plaintiff's  lien  on  said  cotton,  when  he 
took  his  mortgage  thereon,  then  plaintiffs  title  is  the  better 
one  ;  that  the  plaintiff,  to  recover  in  this  action,  must  have  a 
special  property  in  the  cotton,  the  conversion  of  which  is 
sued  for  ;  and  that  if  he  had  a  lien  on  said  cotton,  then  he 
would  have  such  special  property  therein  as  would  authorize 
him  to  recover  in  this  action."     To  each  part  of  this  charge 
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the  defendant  excepted,  and  asked  the  court  to  charge  the 
jury,  that  the  verbal  contract  between  Coats  and  Brown  did 
not  confer  on  plaintiff  "  such  title  as  will  enable  him  to  main- 
tain this  action,  unless  the  evidence  shows  that  he  had  actual 
possession  of  the  cotton  before  the  commencement  of  this 
suit."  The  court  refused  this  charge,  and  the  defendant  ex- 
cepted to  its  refusal ;  and  he  now  assigns  as  error  the 
charges  given,  and  the  refusal  of  the  charge  asked. 

W.  H.  Denson,  and  Aiken  &  Martin,  for  appellant. 

■    J.  L.  Cunningham,  contra. 

STO^E,  J.— The  case  of  Brown  v.  Goats,  56  Ala.  439,  was 
founded  on  the  same  contract  which  is  brought  to  view  in 
this  suit.  In  that  case  is  a  dictum,  which,  no  doubt,  caused 
this  suit  in  the  form  in  which  it  is  brought.  We  regret  this, 
as,  on  the  facts  shown  in  this  record,  the  contract  between 
Brown  and  Coats  did  not,  of  itself,  vest  a  legal  title  in  the 
latter,  which  is  always  necessary  to  maintain  detinue  or 
trover. —  Tucker  v.  Leslie,  at  last  term,  and  authorities  cited. 
To  maintain  either  of  these  common-law  remedies,  there 
must  be  a  present  right  to  immediate  possession.  Without 
some  new  act,  such  as  taking  possession,  or  receiving  posses- 
sion after  the  crop  is  grown,  the  claitn  of  Coats  was  a  mere 
equity,  which  will  not  support  trover.  Such  is  the  effect  of  a 
lien,  or  even  a  mortgage,  given  on  a  crop  before  it  is  planted. 
1  Jones  on  Mort,  sections  150,  151 ;  Butt  v.  Ellett,  19  Wall. 
544;  McCaffrey  v.  Jfoodin,  65  N.  Y.  459  ;  .S'.  C,  22  Amer. 
Hep.  644 ;  Appreson  v.  Moore,  30  Ark,  56 ;  Hutchinson  v. 
Ford,  9  Bush,  318 ;  Booker  v.  Jones,  55  Ala.  266 ;  Adams  v. 
Tanner,  5  Ala.  740 ;  Morroio  v.  Turney,  35  Ala.  131 ;  Kirksey 
V.  Means,  42  Ala.  426 ;  Lehman,  Dnrr  &  Co.  v.  Marshall,  47 
Ala.  362 ;  Abraham  v.  Garter,  53  Ala.  8. 

If  Coats  had  a  lien  on  the  cotton,  such  as  he  claims,  and 
if  Rees,  having  notice  thereof,  converted  or  disposed  of 
the  cotton,  then  an  action  on  the  case  may  be  maintained. 
Hussey  v.  Peebles,  53  Ala.  432  ;  Lomax  v.  Le  Grand,  60  Ala. 
537.  The  complaint  may  be  amended,  by  adding  a  count  in 
case  to  the  count  in  trover. — 1  Brick.  Dig.  41,  §  27. 

Reversed  and  remanded. 
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Baucum  &  Jenkins  v,  Georg:e. 

Statutory  Real  Action  in  natiire  of  Ejectment. 

1.  Beclar  tions  explanatory  of  possession. — The  declarations  of  a  person  who 
is  in  possession  of  lam^,  narrative  of  a  past  transaction,  extending  beyond  an 
explanation  of  his  possession,  are  not  admissible  evidence,  though  declara- 
tions explanatory  of  possession  are  admissible  ;  lis,  "that  he  had  bought  the 
land,  "  which  is  competent,  as  showing  that  he  held  und'er  claim  of  title,  and 
not  in  subordination  to  another.  ,  • 

2.  Secondary  evidence  of  records.— The  existence  of  a  record  or  office ^aper, 
and  its  subsequent  loss,  having  been  shown,  its  contents  may  be  proved  by 
secondary  evidence,  as  in  the  case  of  other  documents  ;  and  if  the  record  or 
paper  was  ancient,  less  strictness  of  proof  is  required  than  if  it   were   recent. 

3.  Secondary  evidence  of  execufion,  levy  and  sale.  -Memoranda  made  by  a 
sheriff  in  the  discharge  of  his  official  duty,  describing  an  execution,  its  levy, 
and  the  sale  of  lands  under  it,  are  competent  secondary  evidence  of  the  facts 
therein  stated,  when  a  proper  predicate  has  been  laid  for  the  introduction  of 
secondary  evidence. 

4.  Sheriff's  competency  to  execute  process. — Under  the  statute  which  was  of 
force  in  1852  (Clay's  Digest,  159,  §  2),  a  sheriff  was  incompetent  to  execute 
process,  wJieu  he  was  "a  party  in  interest;"  but  the  incompetency  did  not  ex- 
tend to  the  levy  of  an  execution  in  favor  of  his  father-in-law,  as  the  assignee 
of  the  judgment. 

5.  When  phdntiff  may  recover. — In  ejectment,  or  the  corresponding  statu- 
tory action,  the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title — must  show  in  himself  a  present  right  of  entry  and  possession,  without 
regard  to  the  character  of  the  defendant's  possession. 

6.  Parol  evidence  in  aid  of  deed,  identifying  lands  conveyed. — When  a  tract  of 
land  is  described  in  a  conveyance  rs  the  "  Douglass  Gold  Mine,  "  without 
other  words  of  description,  parol  evidence  is  admissible  to  identify  it  as  the 
land  sued  for,  which  was  once  bought  at  a  sheriffs  sale  by  one  Douglass,  under 
whom  plaintiff  claims  by  mesne  conveyances,  and  to  whom  it  was  conveyed 
by  deed  in  which  it  was  described  by   its  government  numbers. 

7.  Proof  of  deed. — Under  the  statute  now  of  force  (Code,  §  2194),  a  con- 
veyance is  not  self-proving,  or  admissible  as  evidence  without  proof  of  its 
execution,  unless  it  was  recorded  within  twelve  months  after  its  execution  ; 
and  under  the  statate  which  was  of  force  in  1843  (Clay's  Digest,  151,  §  1), 
a  deed  which  was  executed,  acknowledged  and  recorded,  according  to  its 
provisions,  was  and  is  also  self-proving. 

8.  Objection  to  evixlence. — When  a  single  ground  of  objection  is  urged  to 
the  admission  of  evidence  in  the  primary  court,  and  is  there  overruled, 
the  appellate  court  will  not  consider  its  admissibility  on  any  other  ground. 

9.  Notoriety  of  name;  ichen  admissible  to  identify  land. — Notoriety  is  admissi- 
ble evidence  ito  show  that  the  lands  sued  for  were  generally  known  in  the 
neighborhood  as  the  "  Douglass  Gold  Mine,  "  by  which  name  they  were 
described  in  one  of  the  deeds  constituting  a  link  in  the  plaintiff's  chain 
of  title  ;  but  a  witness,  being  asked  whether  he  had  ever  heard  the  land 
so  called,  can  not  be  allowed  to  state  "  that  M.  said  that  H.  said  he  got 
the  mine  from   Douglass.  " 

10.  Declarations  in  disparagement  ofiitle. — The  declarations  of  the  vendor,  in 
disparagement  of  his  own  title,  are  competent  evidence  against  a  subse- 
quent purchaser  ;  and  the  declarations  of  a  purchaser  at  a  sale  for  taxes, 
that  he  is  buying  as  the  agent  of  another,  are  also  admissible  against  his 
subsequent  vendee. 
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11.  Impmching  or  s-uatabnng  witness. — When  the  teKtimony  of  a  witness  on 
a  material  point  w  contradicted  by  the  testimony  of  other  witnesses,  but  no 
evidence  has  been  adduced  impeaching  his  general  character  tor  truth  and 
veracitj',  the  party  by  whom  he  was  introduced  can  not  be  allowed  to 
adduce  evidence  sustaining  his  general  character. 

12.  Adverse  possession ;  what  consiit;(<es.*-When  a  person  enters  into  the 
possession  of  land  as  the  agent  of  another,  his  possession,  or  that  of  others 
clainjing  under  him,  can  not  become  adverse  to  his  principal,  until  there 
has  been  an  open  disclaimer  of  the  title  under  which  he  entered,  and  the 
assertion  of  a  hostile  title,  brought  home  to  his  principal,  or  to  those  claim- 
ing under  him. 

13.  Same. — To  constitute  an  adverse  possession,  it  is  not  necessary  that 
the  claim  of  title  should  be  good,  or  even  believed  to  be  good  ;  it  is  enough, 
if  there  be  a  real,  bona  fide  purpose  to  .assert  and  lely  on  it,  as  hostile  to  the 
true  owner. 

14.  ikime.—'Ihe  possession  must  be  as  definite  as  the  character  of  the 
land  will  permit ;  but  occupancy  of  a  part,  under  color  of  title  defining 
the  extent  of   the  claim,  extends  to  the  boundaries  specified  in  the  claim. 

Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  Jobn  Hendeeson. 

This  action  was  brought  by  Charles  H.  George,  against 
William  Baucum  and  William  H.  Jenkins,  to  recover  the 
possession  of  a  tract  of  land,  which  was  described  in  the 
complaint  as  the  "  west  half  of  the  south-east  quarter  of 
section  thirty-four  (34),  township  twenty  (20),  range  six  (6) 
east,  "  together  with  damages  for  its  detention  ;  and  was 
commenced  in  July,  1874.  Under  the  facts  proved  on  the 
trial,  and  the  charge  of  the  court,  the  plaintiff  had  a  verdict 
and  judgment  for  "  eleven-twelfths  of  the  west  half  of  the 
west  half  of  the  south-east  quarter  of  section  thirty-four  (34), 
except  as  to  the  part  reserved  in  the  Douglass  deed,  and 
one-twelfth  interest  of  the  west  half  of  the  south-east  quar- 
ter of  said  section  thirty-four  (34),  except  the  width  of  a 
road  across  the  north  end  of  said  land,  "  <fec.  The  plaintiff 
claimed  title  to  the  lands  sued  for,  under  the  folloAving  deeds  : 
1st,  a  sheriff's  deed  to  Robert  Douglass,  as  the  purchaser  at 
a  sale  under  execution  against  John  Yarborough,  in 
favor  of  Isaac  Hudson  ;  2d,  a  deed  from  Robert  Douglass 
and  wife  to  Samuel  M.  Hill ;  3d,  a  deed  from  said  Samuel 
M.  Hill  to  Sumter  Lea ;  4th,  a  deed  from  said  Dea  and  wife 
to  James  A.  Curry  ;  and,  5th,  a  deed  from  said  Curry  and 
wife  to  plaintiff.  On  the  trial,  as  the  bill  of  exceptions  states, 
the  plaintiff  introduced  one  Reagin  as  a  witness,  "  who  tes- 
tified that,  between  the  years  1845  and  1850,  John  Yar- 
borough dug"gold  ore  on  the  north-western  part  of  the  west 
half  of  the  south-east  quarter  of  section  thirty-four  (34), 
township  twenty  (20),  range  six  (6),  and  hauled  said  ore  to  a 
pounding  mill  on  the  laud,  roasted  and  beat  it,  ran  it  through 
rockers,  and  gathered  the  gold  from  the  ore  by  means  of 
quicksilver  in  the  rockers.  Said  witness  was  asked  to  state. 
Vol.  lxv. 
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who,  if  any  person,  claimed  ownership  of  the  land  during 
Yarborough's  possession  ;  to  which  he  answered,  that  Yar- 
borough  said  he  had  bought  it. "  To  this  question  and 
answer,  each,  the  defendants  objected ;  and  they  duly 
excepted  to  the  overruling  of  their  objections.  The  witness 
testified,  also,  that  said  Yarborough,  while  he  was  engaged 
in  digging  gold  on  the  land,  "  resided  about  two  miles  dis- 
tant from  it,  and  that  he  left  the  neighborhood  about  twenty- 
five  or  thirty  years  ago  "  ;  and  another  witness  for  the  plain- 
tiff "  testified  to  the  same  facts,  substantially,  concerning 
the  residence  and  digging  of  gold  by  said  Yarborough. " 

The  plaintiff  offered  in  evidence  a  transcript  of  the  record 
in  the  case  of  Hudson  against  Yarborough,  "  and  the  pro- 
ceedings in  said  cause  before  and  after  the  rendition  of  said 
judgment.  "  This  transcript  showed  that  the  judgment  was 
rendered  on  the  15th  November,  1848  ;  that  an  execution 
was  issued  on  it,  on  the  27ih  November,  1848,  on  which*  a 
part  of  the  money  was  made  ;  that  other  small  credits  were 
afterwards  indorsed,  but  leaving  a  balance  still  unpaid  ;  and 
that  on  the  15th  January,  1852,  for  value  received,  the  plain- 
tiff in  the  judgment  transferred  and  assigned  it  to  Robert 
Douglass.  To  prove  the  issue  of  another  execution,  its  levy 
on  the  lands  in  controversy,  and  their  sale  under  the  levy, 
the  plaintiff  introduced  one  Andrew  Lawson  as  a  witness, 
who  was  the  sheriff  of  Talladega  county  from  March  1st, 
1851,  until  March  1st,  1854,  and  who  produced  a  memoran- 
dum, which  he  said  "  was  a  correct  copy  of  what  was  written 
by  him  in  a  book  Icept  by  him  during  the  time  he  was 
sheriff,  and  in  which  he  kept  a  memorandum  of  process 
served  by  him,  and  what  he  had  done  under  it. "  This 
memorandum  stated  the  name  of  the  case — Isaac  Hudson  v. 
John  Yarborough — the  receipt  of  an  execution  issued  on  it,  in 
January,  1852  ;  its  levy  on  "  the  undivided  twelfth  part  "  of 
the  lands  here  in  controversy;  the  sale  of  the  lands  on  the 
first  Monday  in  August,  1851,  and  their  purchase  at  the  sale 
by  said  Isaac  Hudson.  Said  Lawson  testified,  also,  "  that 
he  remembers  to  have  had  two  executions  in  his  hands,  as 
sheriff,  against  said  Yarborough,  and  in  favor  of  Isaac  Hud- 
son ;  that  the  first  execution  received  by  him  was  levied 
on  real  estate,  which  was  sold  ;  that  he  had  some  recollection 
of  having  levied  the  last  execution,  and  it  was  intended  to 
be  levied  on  land  not  sold  under  the  first,  known  as  the 
'  Harrell  Gold  Mine; '  that  the  judgment  had  been  trans- 
ferred to  Robert  Douglass,  who  was  the  father-in-law  of 
witness,  and  he  felt  anxious  to  make  the  money  for  said 
Douglass ;  that  he  did  not  remember  selling  lands  under 
this  execution,  or   making  a  deed  to  Douglass  ;  that  he  had 
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no  recollection  of  the  amount  or  contents  of  the  levy  of 
either  of  said  executions,  or  the  contents  of  the  levy  of  the 
last  execution,  his  recollection  being  indistinct  as  to  some  of 
the  matters  stated  in  the  memorandum.  Plaintiff  then  asked 
said  witness  to  state  whether  or  not  the  written  mem- 
orandum was  correctly  made  by  him  ;  to  which  he  answered, 
that  he  always  tried  to  make  such  entries  correct.  The 
defendants  objected  to  this  answer, "  and  reserved  an  excep- 
tion to  the  overruling  of  their  objection  ;  and  they  also 
excepted  to  the  admission  of  the  memorandum  as  evidence, 
on  the  facts  above  stated.  The  plaintiff  then  introduced 
the  clerk  of  the  Circuit  Court  of  Talladega  as  a  witness, 
who  testified,  "  that  he  had  recently  made  diligent  search*  in 
his  office  for  the  execution  under  which  the  land  in  contro- 
versy was  sold,  and  could  not  find  it ;  also,  that  the  execu- 
tion-docket, containing  the  entry  of  said  judgment  against 
Yarborough,  did  not  contain  any  entry  of  the  issue  or  return 
of  such  execution,  or  the  levy  thereof,  or  the  sale  of  the 
lands  in  controversy.  " 

On  these  facts,  the  plaintiff  offered  in  evidence  the  sheriff's 
deed  to  Robert  Douglass  for  the  lands  in  controversy  ; 
which  was  dated  the  15th  March,  1852,  recited  the  issue  of 
an  execution  on  Hudson's  judgment  against  Yarborough,  on 
the  15th  January,  1852,  its  levy  on  the  lands,  their  sale 
under  the  levy,  and  purchase  at  the  sale  by  said  Douglass. 
The  defendants  objected  to  the  reading  of  this  deed  as  evi- 
dence, but  without  specifying  any ,  particular  ground  of 
objection  ;  and  the  court  declined  to  decide  whether  or  not 
the  deed  was  admissible,  until  the  plaintiff  had  adduced  all 
his  evidence.  The  plaintiff  then  offered  in  evidence  a  deed 
from  said  Robert  Douglass  to  Samuel  M.  Hill,  jvhich  was 
dated  the  14th  March,  1852,  and  duly  admitted  to  record,  on 
the  acknowledgment  of  said  Douglass  and  his  wife,  on  the 
20th  March,  1852.  The  defendants  objected  to  the  admission 
of  this  deed  as  evidence,  "because  the  only  title  or  evi- 
dence (?)  shown  in  the  grantor  is  the  deed  from  Lawson  as 
sheriff,  and  no  authority  has  been  shown  for  Lawson  to  sell 
the  land,  or  to  make  the  deed  ;  and  because  Lawson,  being 
related  to  said  Douglass,  was  incompetent  to  sell  and  con- 
vey the  land  to  Douglass.  "  The  court  overruled  the  objec- 
tions, and  admitted  the  deed  ;   and  the  defendants  excepted. 

The  plaintiff  then  offered  in  evidence  a  deed  from  Samuel 
M.  Hill  to  Sumter  Lee,  which  was  without  date,  was  attested 
by  two  witnesses,  and  was  admitted  to  record,  on  proof  by 
one  of  the  subscribing  witnesses,  on  the  18th  February, 
1871.  The  deed  was  very  informal,  and  purported  to  convey 
the  grantor's   "  right,  title,   and   interest  iu  that  portion  of 
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ground  called  the  Douglass  Coal  Mine,  in  Talladega  county,  " 
without  other  words  of  description.  The  defendants  objected 
to  the  admission  of  this  deed  as  evidence,  "  on  the  ground 
that  it  is  void  for  uncertainty,  and  does  not  include  the  land 
sought  to  be  recovered  in  this  suit  ;  and  because  there  is  no 
evidence  of  possession  or  title  in  the  grantor,  as  to  the  land 
in  controversy.  "  The  plaintiff  stated  to  the  court,  when 
offering  the  deed,  "  that  it  was  offered*  in  connection  with 
oral  evidence  that,  by  the  term  '  Douglass  Gold  Mine, '  the 
parties  to  this  deed  meant  the  land  here  in  controversy.  " 
The  court  overruled  the  defendants'  objections,  and  admit- 
ted the  deed ;  to  which  ruling  the  defendants  duly  excepted. 
The  plaintiff  afterwards  introduced  one  Thomasson  as  a 
witness,  and,  "  for  the  purpose  oi  showing  that  the  land  now 
iii  controversy  was  known  as  the  '  Douglass  Coal  Mine, ' 
asked  him  to  state  "  whether  he  had  ever  heard  said  land  so 
called "  ;  to  which  he  replied,  "  that  he  had  heard  it  so 
called.  The  witness  was  then  asked,  on  cross-examination, 
"  to  give  the  name  of  each  person  whom  he  had  heard 
so  call  the  mine ;  in  reply  to  which  question  he  stated,  that 
he  had  heard  it  so  called  by  Munroe,  and  had  himself  so 
called  it ;  also,  that  Morgan  said  that  Hill  said,  he  got  the 
mine  from  Douglass."  To  this  last  statement  the  defendants 
objected,  "  on  the  ground  that  it  is  not  responsive  to  the 
interrogatory  "  ;  and  they  duly  excepted  to  the  overruling  of 
their  objection. 

The  plaintiff  offered  in  evidence  a  deed  from  Sumter  Lea 
and  wife  to  James  A.  Curry,  which  was  dated  the  17th 
February,  1871,  was  acknowledged  before  a  justice  of  the 
peace  on  the  18th  February,  1871,  and  was  recorded  in  June, 
1875.  The  defendants  objected  to  the  admission  of  this 
deed  as  evidence,  "  because  there  is  no  evidence  of  pos- 
session or  title  in  the  grantor,  as  to  the  lands  in  controversy ; 
and  because  the  probate  and  certification  are  not  evidence  of 
the  execution  of  the  deed,  and  do  not  authorize  its  registration, 
so  as  to  make  it  admissible  as  evidence.  "  The  court  over- 
ruled the  objections,  and  admitted  the  deed  ;  to  which  the 
defendants  excepted.  The  plaintiff  then  offered  in  evidence 
a  deed  from  said  James  A.  Curry.and  wife  to  himself,  which 
was  dated  the  4th  December,  1871,  and  attested  by  two  sub- 
scribing witnesses,  before  the  probate  judge,  on  the  22d 
August,  18/4,  and  admitted  to  record  on  the  22d  June,  1875. 
The  defendants  objected  to  the  admission  of  this  deed  as 
evidence,  on  the  "  ground  that  its  probate  and  registration 
are  not  evidence  of  its  execution  "  ;  and  they  reserved  an 
exception  to  the  overruling  of  their  objection. 

The  plaintiff  offered  in  evidence,  also,  a  deed  from  Jesse 
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Harrell  and  wife  to  Robert  C.  Wilson,  for  a  part  of  the  land 
sued  for,  and  a  deed  from  said  Wilson  and  wife  to  himself, 
for  the  same  portion.  The  deed  from  Harrell  and  wife  to 
Wilson  was  dated  the  2d  September,  1843,  and  was  attested 
bj  two  witnesses  ;  was  acknowledged  by  the  grantors,  on  the 
day  of  its  date,  before  a  justice  of  the  peace,  whose  certi- 
ficate of  that  fact  was  indorsed  on  it ;  and  the  certificate  of 
the  clerk  of  the  County  Court  was  also  indorsed  on  it,  stat- 
ing that  it  was  left  in  his  office  for  registration  on  the  21st 
November,  1843,  and  was  duly  recorded.  The  plaintiff  him- 
self testified,  in  reference  to  this  deed,  "  that  he  received  it 
from  Robert  C.  Wilson,  about  two  years  ago. "  On  these 
facts,  the  defendants  objected  to  the  admission  of  the  deed 
as  evidence,  "  on  the  ground  that  there  is  no  evidence  of  its 
execution  "  ;  and  they  reserved  an  exception  to  the  over- 
ruling of  their  objection.  The  deed  of  said  Wilson  and  wife 
to  plaintiff  was  dated  the  22d  May,  1874,  and  was  attested 
by  two  witnesses  ;  and  indorsed  on  it  was  the  certificate  of 
the  probate  judge,  dated  the  5th  June,  1875,  stating  that  its 
execution  was  proved  before  him  that  day  by  one  of  the 
subscribing  witnesses,  and  it  was  then  filed  for  record.  The 
defendants  objected  to  the  admission  of  this  deed  as  evi- 
dence, "  because  its  execution  is  not  proved,  and  because 
the  certificate  of  registration  and  probate  indorsed  on  it  do 
not  render  it  admissible  without  further  proof  of  its  exe- 
cution "  ;  and  they  reserved  an  exception  to  the  overruling 
of  their  objections. 

There  was  testimony  tending  to  show  that  the  gold  mine 
on  the  lands  was  discovered  and  opened  by  one  Jesse  Har- 
rell, about  the  year  1841,  or  1842,  he  being  then  in  pos- 
session of  the  land  ;  and  that  the  mine  was  sometimes  called, 
after  his  name,  and  sometimes  after  the  name  of  Douglass. 
In  1868,  W.  J.  Harrell  caused  a  portion  of  the  land 
described  as  "  seventy-seven  acres  in  the  west  half  of  the 
south-east  quarter"  of  said  section  thirty-four  (34),  to  be 
returned  to  the  tax-assessor,  as  belonging  to  an  unknown 
owner  ;  and  it  was  accordingly  assessed  and  sold  for  unpaid 
taxes,  in  March,  1869.  Said  W.  J.  Harrell  became  the  pur- 
chaser at  the  tax-collector's  ^ale,  and  received  a  certificate 
of  purchase  ;  and  on  the  2d  January,  1874,  he  received  a 
deed  from  the  judge  of  probate.  A  short  time  afterwards, 
said  W.  J.  Harrell  sold  and  conveyed  the  lands  by  quit- 
claim, to  the  defendants  ;  and  they  were  in  possession  under 
this  conveyance  when  the  suit  was  brought.  Said  W.  J. 
Harrell,  who  was  introduced  as  a  witness  by  the  defend- 
ants, testified  to  his  purchase  of  the  land  at  the  sale  for 
taxes,  and  was  asked,  on  cross-examination,   "  if  he  did   not 
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state,  at  the  time  said  land  was  offered  for  sal6,  that  he  was 
acting  as  the  agent  of  Hill,  and  would  purchase  the  land  as 
the  agent  of  Hill"  ;  to  which  he  replied,  that  he  did  not  make 
such  statement.  The  plaintiff  afterwards  introduced  Jere 
Williams  and  Isaac  Baird  as  witnesses,  each  of  whom  tes- 
tified that,  at  the  sale  for  taxes,  Harrell  stated  that  he  was 
Hill's  agent,  and  that  he  would  bid  off  the  land  for  Hill  ; 
and  the  bill  of  exceptions  states  that  this  evidence  was 
offered,  "  not  to  impeach  the  witness  Harrell,  but  for  the 
sole  purpose  of  showing  that  said  Harrell  was  the  agent  of 
Hill.  "  The  defendants  afterwards  introduced  one  Ledbet- 
ter  as  a  witness, "  and  proposed  to  prove  by  him  that  he  is  well 
acquainted  with  the  general  character  of  said  W.  J.  Harrell 
for  truth  and  veracity,  in  the  neighborhood  of  his  residence, 
and  that  his  character  for  truth  and  veracity  is  good.  "  The 
plaintiff  objected  to  this  testimony,  and  the  court  sustained 
his  objection  ;  to  which  ruling  an  exception  was  duly  reserved 
by  the  defendants.  The  defendants  offered  in  evidence, 
also,  "  for  the  purpose  of  showing  title  in  themselves  to  the 
land  in  controvers3%  "  the  deed  of  the  probate  judge  to  said 
W.  J,  Harrell,  and  Harrell's  deed  to  them  ;  and  the  court 
having  sustained  an  objection  to  the  admissibility  of  the 
deeds  for  this  purpose,  "  they  then  proposed  to  read  said 
deeds  in  evidence  for  the  purpose  of  showing  color  of  title 
in  themselves  and  said  Harrell,  from  the  1st  day  of  March, 
1869,  to  the  2d  January,  1872,  as  to  said  Harrell,  and  to 
show  defendants'  possession,  under  color  of  title,  from  the 
2d  January,  1874,  to  this  date  ;  and  the  court  permitted  said 
deeds  to  be  read  in  evidence  for  the  purpose  last  above 
stated.  " 

The  evidence -being  closed,  and  no  other  evidence  being 
adduced  than  as  above  stated,  the  defendants  renewed  their 
objections  to  the  transcript  of  J  the  judgment  in  the  case  of 
Hudson  V.  Yarborough,  and  to  the  memorandum  of  the  sheriff 
Lawson  as  to  the  execution,  levy  and  sale,  and  to  each  of  the 
deeds  to  which  they  had  objected  when  offered  ;  and  they 
reserved  exceptions  to  the  overruling  of  each  of  their  said 
objections.  In  the  matter  of  charges  to  the  jury,  also,  given 
and  refused,  numerous  exceptions  were  reserved  by  the 
defendants,  which  require  no  special  notice,  since  this  court 
does  not  pass  upon  the  correctness  of  each,  but  only  states 
general  principles  as  a  guide  for  the  court  below  on  another 
trial. 

All  of  the  rulings  of  the  court  below  to  which  exceptions 
were  reserved,  thirty-eight  in  number,  are  now  assigned  as 
error. 
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J.  T.  Heflin,  for  the  appellants. 
Taul  Bradford,  contra*. 

BKICKELL,  C.  J.— The  title  of  the  appellee  to  the  prem- 
ises in  controversy  being  derived  from  the  sheriff's  sale 
under  execution  against  Yarborough,  it  was  necessary  to 
show  that,  at  the  time  of  the  sale,  or  at  some  time  when  the 
lien  of  the  judgment  would  attach,  Yarborough  had  such  title 
as  was  the  subject  of  levy  and  sale.  His  possession,  accom- 
panied by  acts  indicating  ownership,  were  admissible  evi- 
dence for  that  purpose  (Badger  v.  Lyon,  7  Ala.  564)  ;  and 
his  declarations,  explanatory  of  the  possession,  were  also 
admissible  ;  but  not  declarations  narrative  of  a  past  transac- 
tion, extending  beyond  an  explanation  of  the  possession.  It 
is  within  this  latter  class,  the  declaration  of  Yarborough,  that 
he  had  bought  the  land,  is  supposed  to  fall.  The  line  between 
the  two  classes  of  declarations  is  not  always  distinct ;  but  we 
are  of  the  opinion  this  declaration  was  explanatory  of  the 
possession,  showing  that  it  was  under  claim  of  title,  and  not 
merely  permissive,  or  in  subordination  to  the  title  of  another. 
Nelson  v.  Iverson,  17  Ala.  216 ;  Garey  v.  Terrellj  9  Ala. 
206 ;  BIcBride  v.  Thompson,  8  Ala.  654 ;  Perry  v.  Graham, 
18  Ala.  822. 

The  record  offered  in  evidence  certainly  discloses  an  ex- 
isting judgment  against  Yarborough,  in  favor  of  Hudson,  but 
partially  satisfied,  which  the  Circuit  Court  had  jurisdiction 
to  render  ;  and  to  its  admissibility  we  are  unable  to  discover 
any  substantial  objection.  To  support  the  sale  of  the  sheriff, 
it  was  necessary  to  show  a  judgment  against  Yarborough, 
and  an  .execution  issuing  thereon. — Leivis  Vr  Gorgnette,  'S  Stew. 
&  Port.  184.  When  a  record,  or  an  office  paper,  is  lost  or 
destroyed,  if  its  former  existence  is  satisfactorily  shown, 
secondary  evidence  of  its  contents  will  be  received.  Some- 
times, existence  and  contents  may  be  presumed,  if  the  record 
is  ancient ;  but,  in  all  cases,  it  is,  like  other  documents,  the 
subject  of  secondary  evidence,  of  tlie  highest  grade  the  party 
can  introduce. — 1  Greenl.  Ev.  §  509.  More  than  twenty-four 
years  had  elapsed  after  the  issue  of  the  execution  against 
Yarborough,  the  sale  by  the  sheriff,  the  execution  and  regis- 
tration of  the  deed,  reciting  the  execution,  the  levy,  and  sale. 
These  are  facts  having  a  strong  tendeacy  to  show  the  exist- 
ence of  the  execution  ;  and  when  the  paper  is  not  found  in 
the  office  of  the  clerk,  its  proper  place  of  deposit,  a  less  de- 
gree of  corroboratory  evidence  of  existence  and  contents  is 
necessary,  than  if  the  transaction  was  more  recent. 

The  memoranda  of  the  execution,  its  levy,  and  the  sale 
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under  it,  were  made  by  Lawson  in  the  course  of  official  duty ; 
are  a  mere  register  of  facts  contemporaneously  occurring, 
which  he  had  no  interest  to  misrepresent ;  and  being  iden- 
tified, were  properly  received  as  evidence. — 1  Greeni.  Ev. 
§  115  ;  1  Whart.  Ev.  §  238.  Lawson  was  not  incompetent  to 
make  the  levy  and  sale  under  the  execution,  by  reason  of  his 
relationship  to  the  assignee  of  the  plaintiff,  Hudson.  The 
statute  then  of  force  limited  the  incompetency  of  a  sheriff,  to 
cases  in  which  he  was  a  party  in  interest. — Clay's  Dig.  159, 
§  2.  No  one  of  the  objections  to  the  memoranda,  or  to  the 
evidence  of  Lawson,  was  well  taken. 

A  plaintiff  in  ejectment,  or  in  the  corresponding  statutory 
real  action,  must  recover  upon  the  strength  of  hisojvn  title — 
he  must  show  in  himself  a  present  right  of  entry  and  posses- 
sion, without  regard  to  the  character  of  the  defendant's 
possession.  When  he  relies  upon  a  conveyance  from  another, 
there  must  be  evidence  that,  at  the  time  of  the  conveyance, 
there  resided  in  the  grantor  a  legal  title  to  the  lands.  The 
lands  in  controversy,  described  according  to  the  government 
survey,  were  by  the  sheriff  conveyed  to  Douglass,  and,  with 
the  exception  of  three  acres,  by  Douglass  to  Hill.  Tiiere  was 
evidence  having  a  tendency  to  show  that  Yarborough,  the 
defendant  in  execution,  had,  at  and  prior  to  the  sheriff's  sale, 
a  legal  title  to  the  lands,  subject  to  levy  and  sale.  His  prior 
possession,  and  acts  of  ownership,  were  evidence  of  such 
title,  for  the  consideration  of  the  jury,  dependent  for  its 
sufficiency  upon  the  strength  and  character  of  opposing  ev- 
idence. This  title  passed  to  Douglass,  by  the  conveyance 
from  the  sheriff,  and  passed  by  his  conveyance  to  Hill.  The 
conveyance  from  Hill  to  Lea  was,  therefore,  properly  ad- 
mitted as  a  link  in  the  chain  of  George's  title,  if  it  conveys 
the  lands  in  controversy.  The  only  description  of  the  prem- 
ises granted,  found  in  it,  is  "  the  Douglass  Gold  3Iine,  in 
Talladega  county,  Alabama ;  "  and  it  was  ])roposed,  by  parol 
evidence,  to  identify  the  lands  in  controversy,  as  known  by 
that  designation.  Ambiguous  descriptions  of  lands  in  con- 
veyances are  open  to  explanation  by  parol.  The  familiar 
illustration  given  in  the  books  is,  when  an  estate  is  granted 
by  the  designation  of  Black-acre,  parol  evidence  is  received  to 
identify  the  premises  known  by  that  name. — 2  Whart.  Ev. 
§§  942-3  ;  Clements  v.  Fearce,  ()3  Ala.  284. 

The  deeds  from  Curry  to  Geoige,  and  from  Wilson  to  him, 
not  having  been  recorded  within  twelve  months  after  execu- 
tion, were  not  self-proving  under  the  statute  (Code  of  1876, 
§2194);  and  without  proof  of  execution,  ought  not  to  have 
been  received  in  evidence, — Sharpe  v.  Oruie,  61  Ala.  263. 
The  single  objection  to  the  admissibility  of  the  deed  from 
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Harrell  to  Wilson  ('and  we  can  consider  no  other),  was  the 
want  of  proof  of  execution.  It  was  executed,  acknowledged 
and  recorded,  in  184B,  in  conformity  to  the  statute  then  of 
force,  by  the  terms  of  which  it  was  self-proving. — Clay's  Dig. 

Notoriety  was  admissible  to  identify  the  lands  in  contro- 
versy, as  known  by  the  designation  of  "  Douglass  Gold  Mine." 
The  evidence  of  the  witness  Thomasson,  as  to  the  declaration 
of  Morgan,  was  not  of  that  character — it  was  merely  narra- 
tive of  the  manner  in  which  Hill  obtained  title,  irresponsive 
to  the  question  propounded,  and  ought  to  have  been  excluded. 
The  declaration  made  by  Hill  to  Harrell,  before  the  convey- 
ance to  ^jea,  though  it  has  in  it  no  element  of  estoppel,  was 
in  disparagement  of  his  title,  and  the  court  erred  in  exclud- 
ing it.  The  declarations  of  a  vendor,  in  disparagement  of  his 
title,  are  admissible  against  a  subsequent  vendee. —  1  Brick. 
Dig.  h34,  §  433.  Tiie  deeds  from  Bellamy  to  Harrell,  and  from 
Harrell  to  Baucum  and  Jenkins,  were  inadmissible,  for  any 
other  purpose  than  to  show  color  of  title,  an  ingredient  of 
adverse  possession. —  Willingliain  v.  Broion,  38  Ala.  311.  The 
declaration  of  Harrell,  made  at  the  tax  sale,  that  he  was  pur- 
chasing as  the  agent  of  Hill,  was  self-disowning,  and  admiss- 
ible as  against  his  subsequent  vendee. 

There  was  no  room  for  the  introduction  of  evidence  of 
Harrell's  character  for  truth  and  veracity,  and  the  court 
properly  refused  to  complicate  the  case  with  that  inquiry. 

We  do  not  deem  it  necessary  to  review  the  several  excep- 
tions to  charges  given  and  refused.  They  present  no  ques- 
tion of  difficulty  or  importance,  and  are  covered  by  repeated 
decisions  of  this  court.  If  the  fact  is,  that  Harrell  entered 
into  possession  as  the  agent  of  Hill,  the  possession,  whether 
held  by  him  or  his  tenants,  could  not  become  adverse  as  to 
Hill,  or  those  claiiliing  under  him,  until  there  was  a  dis- 
claimer of  his  title,  and  the  assertion  of  a  hostile  title  brought 
home  to  Hill,  or  his  vendees.  Whenever  a  relation  of  privity 
exists,  such  as  that  of  principal  and  agent,  or  of  landlord 
and  tenant,  by  virtue  of  which  possession  is  originally  taken, 
it  can  be  dissolved,  and  the  possession  converted  into  hos- 
tile or  adverse  to  the  principal  or  landlord,  only  by  a  clear, 
positive,  and  continuous  disclaimer  and  disavowal  of  his  title, 
and  the. unequivocal  assertion  of  an  adverse  right, — Harrison 
V.  Pool,  16  Ala.  167  ;  Benje  v.  Greagh,  21  Ala.  151 ;  Knight  v. 
Bell,  22  Ala.  198.  It  is  not  necessary  that  the  claim  of  right 
or  title  should  be  good,  or  believed  to  be  good.  It  is  enough 
that  there  is  a  real,  bona  fide  purpose  to  assert  and  rely  upon 
it  as  hostile  or  adverse  to  that  of  the  real  owner,  and  as  the 
right  to  the  possession. — Herbert  v.  Hanrick,  16  Ala.  595-6  ; 
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Hinton  V.  Nelins,  13  Ala.  222.  The  possession  must  be  as 
definite  as  the  character  of  the  hind  will  permit ;  but  occu- 
pancy of  a  part,  with  color  of  title,  defining  the  extent  of  the 
cLaim,  is  deemed  to  extend  to  the  boundaries  expressed- 
Ellicott  V.  Pearl,  10  Peters,  412.  Paj^-ment  of  taxes,  connected 
with  an  actual  possession,  is  evidence  tending  to  show  the 
extent  of  the  possession. — Ivy  v.  Stein,  49  Ala.  514.  We  do 
not  extend  this  opinion,  by  inquiring  whether  the  rulings  of 
the  Circuit  Court  were  in  conformity  to,  or  violative  of  these 
setfled  principles ;  they  can  be  observed  on  another  trial. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Day  V,  Thoini>soii. 

Action   on   Bank   Check,   against   Indorser ;  and   on    Common 

Counts. 

1.  Owing  hill  or  note  for  antecedent  debt ;  ivhen  operates  a>i  payment. — By  the 
general  commercial  law,  both  iu  Eu^laiid  and  the  United  States,  a  negotiable 
bill  or  note,  when  given  for  iin  antecedent  debt,  is  presumed  to  be  intended 
only  as  collateral  or  additional  security,  and  does  not  discharge  the  debt, 
unless  intended  and  accepted  as  an  absolute  payment. 

2.  Bank  cheek  ;  when  operates  as  payment  or  merger. — Where  the  debtor 
proposed,  by  letter,  to  remit  a  draft  (m  New  York,  "in  payment  of  bill  in 
full "  ;  and  his  offer  was  accepted  by  the  creditor,  who  acknowledged  the 
receipt  of  the  draft  in  full  payment  of  the  account  ;  held,  that  the  creditor 
could  not  afterwards  maintain  an  aclion  on  the  account,  his  only  remedy 
agninst  the  debtor  being  on  the  indorsement  of  the  draft  ;  though,  the  rule 
would  be  different  in  a  case  of  forgery,  fraud,  or  misrepresentation.         '• 

3.  Same  ;  subsequent  insolvency  of  bank. — The  bank,  whose  draft  or  check 
was  thus  remitted  by  the  debtor,  being  at  the  time  in  good  financial  standing 
and  repute,  its  subsequent  insolvency,  though  occurring  only  a  few  days  after- 
wards, does  not  vitiate  the  payment,  the  good  faith  of  the  debtor  iu  the  trans- 
action not  being  impugned. 

4.  Indorsement  of  commercial  paper;  admissibility  of  parol  evidence  to 
ra?';iy.— The  contract  evidenced  by  a  regular  indorsement  of  a  bill  or  note  is 
fixed  and  defined  by  law,  and  parol  evidence  can  not  be  received  to  change  or 
modify  it ;  and  although  there  are  recngnize<l  exceptions  to  this  general  rule, 
and  some  conflict  iu  the  cases  applying  these  exceptions,  the  court  is  not 
willing  to  extend  them,  to  the  manifest  impairment  of  the  value  of  commer- 
cial paper,  and  the  infringement  of  a   salutary  rule  of   evidence. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Franklin  O.  Day,  "  doing 
business  under  the  firm  name  of  Derby  &  Day,  "  against 
William  N.   Thompson ;    and   was   commenced   on  the  7th 
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April,  1879.  The  complaint  contained  the  common  counts  on 
an  account  stated,  and  for  goods  sold  and  delivered  ;  and 
also  a  special  count  on  the  defendant's  indorsement  of  a 
"  bill  of  exchange  for  $200,  drawn  by  A.  A.  Walker,  cashier, 
on  the  8th  day  of  January,  1879,  upon  the  Bank  of  New 
York,  in  the  city  and  State 'of  New  York,  to  the  order  of 
defendant,  and  by  him  indorsed  to  plaintiff";  protest  for 
non-payment,  and  notice  thereof  to  defendant,  being  averred. 
The  defendant  pleaded  the  general  issue,  and  also  a  special 
plea,  alleging,  in  substance,  that  on  the  8th  January,  1879, 
being  indebted  to  plaintiff  in  the  sum  of  $200,  he  was 
instructed  by  plaintiff  to  remit  the  amount  by  draft  or 
exchange  on  New  York  ;  that  he  purchased  the  draft  de- 
scribed in  the  complaint,  pursuant  to  these  instructions,  and 
remitted  it  to  plaintiff  in  payment  of  said  indebtedness  ;  that 
he  indorsed  said  draft  "  for  the  sole  purpose  of  enabling 
plaintiff  to  collect  it,  and  intending  only  by  his  indorsement 
to  pass  the  right  and  property  in  said  check  to  plaintiff  in 
payment  of  said  indebtedness,  "  and  that  said  draft  "  was 
received  by  plaintiff  in  full  of  said  indebtedness. "  The 
plaintiff  demurred  to  this  special  plea,  "  because  the  facts 
therein  alleged,  if  proved,  would  change  the  legal  effect  of 
the  indorsement.  "  The  court  overruled  the  demurrer,  and 
the  plaintiff  then  joined  issue  on  both  of  said  pleas. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
offered  in  evidence  "  the  bill  of  exchange  sued  on  in  this 
case,  "  which  was  a  draft  or  check  for  $200,  dated  the  8th 
January,  1879,  drawn  by  A.  A.  Walker,  cashier  (of  the  Peo- 
ple's Bank),  at  Eufaula,  on  the  Bank  of  New  York,  payable 
to  the  order  of  W.  N.  Thompson,  the  defendant,  and  by  him 
indorsed  to  the  plaintiff,  thus:  "Pay  to  the  order  of 
Mess.  _Derby  &  Day,  St.  Louis,  Mo.,  "  to  which  he  signed 
his  name  ;  and  he  also  offered  in  evidence  the  certificate  of 
protest  for  non-payment,  and  a  letter  written  by  him  to 
defendant  notifying  him  of  the  non-payment  and  protest. 
The  defendant  then  testified,  as  a  witness  for  himself,  "  that 
he  owed  plaintiff  for  some  goods  received  by  him  from 
plaintiff,  and  agreed  to  pay  him  $200  for  what  he  owed  ; 
that  plaintiff  agreed  to  accept  said  $200,  and  wrote  to  him, 
in  reply  to  a  letter  from  defendant  to  him,  to  send  the  $200 
in  New  York  exchange  "  ;  and  the  letters  were  produced  and 
read.  The  "  goods  "  referred  to  consisted  of  several  barrels 
of  whiskey,  which  the  defendant  had  ordered  through  an 
agent  of  plaintiff's  house,  and  which,  as  he  complained,  did 
not  arrive  in  proper  time,  whereby  his  sales  were  injured. 
In  defendant's  first  letter,  dated  December  26.  1878,  he  said  : 
*'  I  feel  under  no  obligation  to  take  the   whiskey  ;   but,  if  it 
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should  come  up  to  representations  and  sample,  I  will  remit 
you  draft  on  New  York  for  $200,  in  payment  of.  bill  in 
fall,  or  you  can  draw  on  me  at  sight  for  that  amount ;  or  I 
will  hold  the  whiskey,  when  it  comes  to  hand,  subject  to 
your  order.  "  To  this  letter  plaintiff  replied,  under  date 
January  3d,  1879  :  "  Now,  as  to  your  proposition  to  pay  us 
$200  for  our  bill :  the  goods  were  sold  to  you  at  very  low 
prices,  quality  considered,  and  if  it  was  not  that  we  recognize 
the  fact  that  you  lost  the  sale  of  them  for  the  holidays, 
though,  as  stated  above,  we  do  not  consider  ourselves  to 
blame  for  that,  we  would  not  consent  to  take  a  cent  off  the 
bill ;  yet,  under  the  circumstances,  we  will  accept  your  pro- 
position, and  will  thank  you  to  remit  us  $200  in  New  York 
exchange,  on  receipt  of  this  letter.  "  The  draft  was  for- 
warded in  a  letter  dated  January  7th,  1879,  in  which  these 
words  are  used  :  "  You  will  please  find  inclosed  draft  on 
New  York  for  $200,  for  which  send  me  a  receipt  in  full  for 
the  amount  of  your  bill.  "  To  this  letter  plaintiff  replied, 
January  lltli,  1879  :  "Acknowledging  receipt  of  your  favor 
of  7th  inst.,  inclosing  draft  for  $200  in  full  of  our  invoice 
December  21st,  "  &c.  1  he  defendant  testified,  also,  "  that 
when  he  received  plaintiff's  said  letter,  instructing  him  to 
send  $200  in  New  York  exchange,  he  went  to  the  People's 
Bank  in  Eufaula,  which  was  in  good  repute  and  standing, 
and  purchased  said  draft  here  sued  on,  for  which  he  paid 
$200,  and  had  it  made  payable  to  his  own  order,  and  indorsed 
to  plaintiff,"  as  shown  by  the  indorsement.  "Defendant's 
counsel  then  asked  him,  what  was  his  purpose  in  so  indors- 
ing said  bill  of  exchange  ;  "  to  which  he  replied,  "  that  he 
only  indorsed  it  for  the  purpose  of  transferring  the  title  to 
plaintiff,  and  did  not  intend  thereby  to  bind  himself  as 
"indorser."  To  this  question  and  answer,  each,  the  pjaintiff 
objected,  "  because  it  sought  and  its  tendency  was  to  change 
the  legal  effect  of  the  indorsement  "  ;  and  he  reserved  excep- 
tions to  the  overruling  of  his  objections,  and  to  the  admission 
of  the  evidence. 

On  this  evidence,  the  court  charged  the  jury,  ex  mero  molu, 
"  that  if  the  defendant,  in  settlement  of  an  indebtedness  to 
plaintiff,  by  instructions  of  plaintiff,  sent  him  the  draft  sued 
on  in  this  case,  that  was  an  extinguishment  of  the  indebted- 
ness ;  but.  if,  on  the  contrary,  the  defendant  did  not  follow 
tlie  plaintiff's  instructions  in  baying  and  remitting  said  draft, 
or,  after  he  purchased  it,  indorsed  it  to  plaintiff  for  any 
other  purpose  than  merely  to  transfer  the  title  to  it,  then 
plaintiff  is  entitled  to  recover  :  that  if  defendant  made  said 
indorsement  for  the  sole  purpose  of  transferring  the  title  to 
plaintiff,  and  of  enabling  plaintiff  to  collect  the  bill  or  draft, 
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then  no  recovery  can  be  had  on  said  draft  on  account  of  said 
indorsement"  The  plaintiff  excepted  to  this  charge,  "and 
to  each  part  thereof,"  and  requested  the  following  charges, 
which  were  in  writing  : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiffs instructed  defendant  to  send  them  exchange  on  New 
York,  in  payment  of  his  indebtedness  ;  then,  before  defend- 
ant can  discharge  his  liability,  on  the  theory  of  compliance 
with  instructions,  he  must  show  that  he  forwarded  to  them 
exchange,  which,  according  to  the  law  merchant,  was  negotia- 
ble, and  binding  on  the  parties  thereto ;  and  if  they  believe 
that  the  defendant,  acting  under  the  said  instructions,  foi*- 
warded  exchange  that  was  only  (?)  binding  on  the  indorser, 
and  which  was  not  paid  at  maturity,  then  he  did  not  comply 
with  instructions,  and  is  not  discharged  from  liability." 

"2.  Unless  the  jury  believe,  from  all  the  evidence  in  the 
case,  that  plaintiffs  received  said  draft  on  New  York  in  full 
payment  of  defendant's  original  indebtedness  to  them,  plain- 
tiffs are  entitled  to  recover  on  their  original  debt  against 
defendant," 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant owed  Derby  <fe  Day  $200  ;  and  that  they  instructed 
him  to  send  them  $200  in  New  York  exchange;  and  that 
defendant  bought  a  bill  of  exchange  on  New  York,  payable 
to  his  own  order,  and  indorsed  it  to  plaintiffs,  and  sent  it  to 
them  ;  and  that  plaintiffs  acknowledged  the  receipt  of  said 
bill,  in  full  of  the  amount  due  them  by  the  defendant ;  then, 
they  can  look  to  such  acknowledgment,  and  to  said  indorsed 
check,  to  see  whether  they  received  said  paper  or  check  in 
full  payment,  without  looking  to  the  indorser,  or  received  it 
in  payment,  subject  to  his  liability  thereon ;  and  if  they 
believe. that  they  received  it  in  payment  looking  to  the  liabil- 
ity of  defendant  as  indorser,  then  plaintiffs  are  entitled  to 
recover." 

The  court  refused  each  of  these  charges,  and  the  plaintiff 
excepted  to  their  refusal ;  and  he  now  assigns  their  refusal 
as  error,  together  with  the  charge  given  by  the  court,  the 
rulings  on  the  evidence,  and  the  overruling  of  the  demurrer 
to  the  special  plea. 

G.  L.  Comer,  for  the  appellant,  cited  Holt  v.  Moore,  5  Ala. 
621 ;  Drtff  v.  loey,  3  Stew.  140  ;  Tankersley  v.  Graham,  8  Ala. 
247  ;  Carleton  v.  Fellows,  Read  &  Co.,  13  Ala.  437 ;  Cowles  v. 
Toionsend,  31  Ala.  133 ;  Clark  v.  Hart,  49  Ala.  86  ;  Dorrance 
V.  Jones,  27  Ala.  630;  McCrary  v.  Carrington,  35  Ala.  698; 
Bates  V.  Ryland,  6  Ala.  668 ;  Lake  v.  Gilchrist,  7  Ala.  955 ; 
Bradford  v.  Haggerty,  11  Ala.  698. 
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PuGH  &  Mereill,  and  M.  B.  Wellborn,  confra,  relied  on  the 
case  of  Hidlum  v.  State  Bank,  18  Ala.  805,  and  authorities 
therein  cited. 

SOMERVILLE,  J.— It  is  a  well  settled  doctrine,  in  the  gen- 
eral law  commercial,  both  of  England  and  the  UnitedStates, 
that  the  giving  of  a  negotiable  bill  or  note  for  an  antecedent 
debt  will  not  operate  to  discharge  such  debt,  unless  it  was 
accepted  in  absolute  payment.  Prima  facie,  it  is  to  be  con- 
sidered as  collateral,  or  additional  security  ;  but,  by  ex- 
pre:<s  agreement,  it  may  be  a  satisfaction  and  a  bar. — Myatts 
d  Mocre  v.  Bell,  41  Ala.  222 ;  1  Brick.  Dig.  p.  257,  §  501, 
cases  cited ;  Sibree  v.  T'ripp,  15  M.  &  W.  23 ;  The  Kymball, 
3  Wall.  (U.  S.)  37. 

The  undisputed  facts  of  this  case  show,  we  think,  that  there 
was  an  agreement  on  the  part  of  Day  to  take  the  New  York 
draft,  sent  him  by  Thompson,  in  payment  of  the  pre-existing 
debt  due  by  account.  The  proposition  of  Thompson,  as  made 
by  letter,  was  to  remit  a  draft  on  New  York  for  $200,  "  in  pay- 
ment of  bill  in  full ;"  and  this  was  accepted  by  Day.  When  the 
draft  was  subsequently  received,  a  letter  from  Day  ac- 
knowledged it  as  being  in  full  payment  of  the  account.  Such 
being  the  case,  no  action  can  be  maintained  on  the  original 
debt,  but  the  remedy  of  the  creditor  is  on  the  indorsement 
alone,  as  made  by  the  payee,  who  is  the  original  debtor.  It 
would  be  otherwise,  in  a  case  of  forgery,  fraud,  or  misrepre-> 
sentation. — Fulford  v.  Johnson,  Hendon  &  Co.,  15  Ala.  385. 

At  the  time  of  the  purchase  of  the  draft  in  question, 
the  Eufaula  bank,  which  drew  it,  was  admitted  to  be  in  good 
financial  standing  and  repute.  It  was  sent  by  instruction  of 
the  creditor,  and  the  bank  became  insolvent  within  a  few  days 
afterwards.  The  bona  /ides  of  the  transaction  on  Thompson's 
part  not  being  impugned,  the  fact  of  the  bank's  insolvency 
does  not  vitiate  the  payment. — Lowry  v.  Murrell,  9  Port.  280  ; 
Oarriere  v.  Tichior,  26  Ala.  571 ;  Ware  v.  Street,  2  Head,  609. 
We  think,  under  the  circumstances,  that  the  delivery  and  ac- 
ceptance of  the  draft  was  a  payment  of  the  account. 

The  parol  evidence,  allowed  to  be  introduced  in  the  court 
below,  to  show  that  the  defendant  indorsed  the  bill  in  suit 
for  the  sole  purpose  of  transferring  the  title  to  the  plaintiff, 
and  with  no  intent  of  rendering  himself  personally  liable,  was 
improperly  admitted.  The  contract  imported  by  the  regu- 
lar indorsement  of  a  bill  or  note  is  of  a  fixed  and  definite 
character,  and  is  interpreted  by  the  law.  It  is  legally  inca- 
pable of  explanation,  contradiction,  or  modification,  by  parol 
evidence.  This  rule  is  founded  on  the  soundest  principles 
of  reason  and  public  policy,  as   well  as  on  the  weightiest 
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authority.  The  reasons  for  its  application  to  commercial 
paper  are  more  cogent,  if  anything,  than  to  other  written 
contracts.  In  Tankersley  v.  Graham,  8  Ala.  251,  the  rule  was 
declared  by  this  court,  in  discussing  its  application  to  in- 
dorsements, to  be  too  firmly  established  to  be  now  unsettled, 
even  if  its  correctness  were  doubted.  There  are  cases  which 
hold  the  contrary  doctrine  ;  but  the  weight  of  authority 
greatly  preponderates  against  the  admission  of  such  evidence. 
Channers  v.  Vanners  (35  N.  J.  517),  JO  Amer.  Rep.  p.  256, 
where  the  cases  are  arrayed ;  Charles  v.  Denis,  42  Wis.  56, 
cited  in  24  Amer.  R.  383  ;  6  Blackf.  509 ;  23  Maine,  392. 
Professor  Parsons  forcibly  maintains  this  view  of  the  ques- 
tion, as  being  in  entire  harmony  with  reason  as  well  as 
authority.— 2  Parsons  on  B.  &  N.  520-521. 

As  far  back  as  Gonpy  v.  Harden,  7  Taunt.  159,  an  agent, 
who  purchased  foreign  bills  for  his  principal,  and  indorsed 
them  to  him  without  qualification,  was  held  liable  to  such 
principal  on  his  indorsement.  Persons  holding  bills  in  aider 
droit  must  protect  themselves,  in  making  transfers,  by  some 
special  form  of  words,  so  as  to  prevent  personal  liability. 
Smith's  Mer.  Law,  p.  291 ;  Charles  v.  Denis,  supra. 

Id  Rodney  v.  Wilson  (67  Mo.  123),  29  Amer.  Rep.  499,  parol 
evidence  was  held  inadmissible,  to  show  that  the  payee  of  a 
note,,  at  the  time  of  transferring  it  by  indorsement,  agreed  to 
assume  payment  of  it  unconditionally.  The  court  say  :  "  It 
is  evident  tjiat  the  verbal  contract  on  which  the  plaintiff 
relied,  and  the  contract  implied  by  the  indorsement,  are 
inconsistent  with  each  other,  and  can  not  stand  together. 
One  is  an  undertaking  to  be  bound  absolutely  ;  the  other,  an 
undertaking  to  be  bound  conditionally.  The  proof  of  the 
former  has  the  effect  of  varjdng  the  latter.  The  rule  is  uni- 
versal, that  all  prior  and  contemporaneous  agreements  are 
merged  in  the  written  undertaking.  .  .  If  the  indorsee 
may  thus  qualify  the  legal  effect  of  a  regular  blank  indorse- 
ment, why  may  not  the  indorser  be  permitted,  on  the  other 
hand,  to  escape  all  liability  by  showing  that  the  indorse- 
ment was  without  recourse." 

It  is  not  to  be  denied  that  the  cases  involving  this  question 
are  somewhat  confnsed,  and  not  entirely  reconcilable.  This 
results  from  a  failure  to  recognize  with  sufficient  clearness 
definite  exceptions  to  the  general  rule  ;  such  as  parol  proof  of 
a  failure  of  consideration,  or  some  other  equities  between 
the  original  parties  to  bills,  or  between  the  holder  and  an 
indorsee  affected  with  actual  or  constructive  notice.  Some 
of  the  decisions  relax  the  rule,  also,  in  cases  of  irregular  in- 
dorsements, as  this  court  did  in  the  case  of  Hullum  v.  The 
State  Bank,  18  Ala.  805.     This  indorsement  was  not  made  in 
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due  course  of  trade,  nor  by  an  original  party  to  the  bill.  It 
was  executed  after  the  holder  had  acquired  title,  and  after 
protest  of  th3  bill.  It  being  doubtful,  on  the  face  of  the 
paper,  whether  the  indorser  intended  to  bind  himself  as 
guarantor  or  indorser,  parol  testimony  was  admitted  to  correct 
the  ambiguity. 

We  are  not  willing  to  enlarge  the  scope  of  these  excep- 
tions. It  would  tend  to  destroy  the  growing  value  of  com- 
mercial paper,  and  to  impair  a  salutary  rule  of  evidence, 
which  was  designed  to  correct  the  proverbial  infirmities  of 
human  memory,  and  has  done  much  to  close  the  flood-gates 
against  frauds  and  perjuries. 


March  v.  Eng'land. 

Bill  in  Equity  to  Quiet  Title  to  Land,  and  Remove  Cloud. 

1.  Objection  to  certified  copy  of  registered  deed. — An  objection  to  the  admis- 
sion of  a  transcript  of  a  registered  deed  as  evidence,  "because  it  is 
insufBcient  and  illegal,  "  is  a  general  objection  to  the  admissibility  of  the 
transcript,  and  does  not  raise  any  specific  objection  to  the  validity  or  legal 
eflfect  of  the  deed. 

2.  Kcecution  of  deed  by  trustee  under  power;  registration  of  acknowledgment 
and  consent. — When  a  married  woman's  consent  to  the  execution  of  a  deed  by 
her  husband,  as  trustee  for  her  and  her  children,  is  indorsed  on  the  deed  after 
its  execution,  and  is  acknowledged  by  her  before  a  proper  officer,  it  becomes 
a  part  of  the  deed,  as  if  incorporated  in  it ;  and  the  deed  and  consent,  each 
properly  acknowledged  and  certified,  being  duly  recorded  within  twelve 
months  (Code,  §  2154),  a  certified  copy  is  competent  and  sufficient  evidence  of 
the  indorsed  consent,  as  well  as  of  the  deed. 

3.  Same  ;  sufficiency  of  consent. — Where  lands  are  conveyed  to  the  husband, 
in  trust  for  the  wife,  with  remainder  to  their  children;  and  he  is  authorized  to 
sell  and  convey,  with  the  written  consent  of  the  wife,  and  required  to  re-invest 
the  proceeds  of  sale  in  other  property,  to  be  held  on  the  same  trusts  ;  a  writ- 
ten acknowledgment  by  the  wife,  indorsed  on  the  deed  of  the  husband  as 
trustee  after  its  execution,  that  the  sale  was  made  with  her  full  consent,  and 
at  her  written  request,  which  acknowledgment  is  duly  certified  (Code,  §  2215), 
shows  a  sufficient  execution  of  the  power. 

4.  Bill  to  quiet  title ;  when  purchaser  can  not  maintain. — When  the  bill  "dis- 
closes no  more  than  an  unquiet  and  unfounded  apprehension  as  to  the  valid- 
ity of "  the  complainant's  title  to  lands  of  which  he  is  in  possession,  "and 
a  false  and  clamorous  assertion  of  a  hostitle  title  "  by  the  defendants,  founded 
on  supposed  defects  in  a  deed  executed  by  their  trustee  to  the  complainant's 
vendor,  "a  court  of  equity  will  not  interfere  to  quiet  the  one,  or  to  silence 
the  other." 

Appeal  from  the  Chancery  Court  of  IMobile. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in   this   case  was  filed  on  the  Mth  May, 
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1877,  by  William  March,  against  Mrs.  Livia  W.  England  and 
her  children  ;  and  sought  to  quiet  the  complainant's  title  to 
certain  lands,  of  which  he  was  in  possession,  and  which 
were  sold  and  conveyed  to  him  by  W.  D.  Talbot  and  wife, 
by  deed  dated  the  24th  April,  187G.  The  lands  had  belonged 
to  one  J.  H.  Snow,  and  were  by  him  sold  and  conveyed,  by 
deed  dated  the  15th  January,  1869,  to  William  G.  England, 
the  husband  of  Mrs.  Livia  W.  .England,  as  trustee  for  his 
wife  and  children,  on  the  recited  consideration  of  $9,500. 
By  the  terms  of  this  deed,  the  lands  were  conveyed  "  to 
the  said  William  G.  England,  trustee,  and  his  heirs  forever, 
but  in  trust,  nevertheless,  for  the  sole  and  separate  use  aod 
benefit  of  his  wife,  Livia  W.  England,  and  her  children  by 
her  husband,  W.  G.  England,  begotten,  now  living,  or  that  may 
be  hereafter  born  ;  but  the  said  William  G.  England  shall 
have  the  power  to  sell  said  premises,  with  the  written  con- 
sent of  his  said  wife,  and  re-invest  the  proceeds  in  other 
lands,  on  the  same  trusts,  terms  and  conditions  herein 
expressed  ;  the  money  hereby  paid  for  said  premises  being 
funds  arising  from  the  sale  of  certain  trust  property  de- 
scribed in  certain  trust  deeds  recorded  in  Perry  county,  to 
which  reference  is  made ;  and  shoujd  the  said  William  G. 
England  die  before  his  wife,  leaving  her  surviving,  she  is  to 
be  and  become  trustee  of  said  premises,  for  herself  and  her 
children  by  said  England,  and  for  her  and  their  sole  use  and 
benefit ;  and  in  that  event,  she,  the  said  Livia,  is  to  have  the 
full  power  to  sell  said  premises,  and  re-invest  the  proceeds 
upon  the  same  trusts  as  herein  before  expressed  ;  and  her 
deed,  after  the  death  of  said  William  G.  England,  shall  give 
the  purchaser  a  good  title.  "  This  deed  contained  full  cove- 
nants of  warranty  of  title  and  against  incumbrances,  except 
a  mortgage  which  said  Snow  and  wife  had  previously 
executed  to  Mrs.  Eoxanna  Dargan  ;  "  which  mortgage  debt,  " 
the  deed  recited,  "  the  said  W.  G.  England  is,  by  the  terms 
of  the  purchase,  to  pay  off,  but  is  to  pay  off  the  same  as 
trustee  for  his  said  wife  and  children.  " 

On  the  1st  November,  1869,  William  G.  England,  "as 
trustee  for  his  wife  and  her  children  by  him,  "  sold  and  con- 
veyed the  lands  to  S.  A.  Thompson,  on  the  recited  considera- 
tion of  $9,500.  This  deed  contained  covenants  of  warranty 
of  title  and  against  incumbrances,  except  the  mortgage  to 
Mrs.  Dargan,  on  which  it  was  recited  there  was  then  due 
$4,680,  "  which  the  said  Thompson,  by  the  terms  of  said 
purchase,  is  to  pay  off "  ;  and  it  was  acknowledged  by  the 
said  England,  on  the  27th  November,  1869,  before  a  notary 
public,  whose  certificate  of  the  acknowledgment,  in  due  form, 
■^as  indorsed   on  it.     On   the  15th   of   March,   1870,   Mrs. 
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England  signed  an  instrument  of  writing,  which  was  also 
indorsed  on  the  deed,  in  these  words  :  "  Know  all  men  by 
these  presents,  that  I,  Livia  W.  England,  wife  of  W.  G. 
England,  the  vendor  in  this  deed,  do  hereby  acknowledge 
that  he,  the  said  W.  G.  England,  sold  the  premises  de- 
scribed in  this  deed  with  my  full  consent,  and  at  my  written 
request ;  and  I  hereby  ratify  and  confirm  said  sale  to  S.  A. 
Thompson,  the  purchaser,  and  covenant  with  him,  that 
neither  I,  nor  my  heirs,  shall  ever  disturb  him  or  his  heirs, 
or  make  any  claim  to  the  land,  further  than  it  may  be  neces- 
sary to  do  so  to  collect  the  purchase-money  of  said  Thomp- 
son, if  necessary.  Witness  my  hand  and  seal, "  &g.  To  this 
instrument  was  appended  a  certificate  by  a  notary  public, 
dated  the  26th  March,  1872,  stating  that  Mrs.  England,  who 
was  known  to  him,  appeared  before  him  that  day,  "  and 
acknowledged,  that,  being  informed  of  the  contents  of  the 
conveyance,  she  executed  the  same  voluntarily  on  the  day 
the  same  bears  date.  " 

To  secure  the  payment  of  the  notes  given  for  the  purchase- 
money,  Thompson  executed  a  mortgage  on  the  lands,  with 
power  of  sale,  to  England  as  trustee ;  and  on  the  30th 
January,  1871,  said  Thompson  and  wife  conveyed  the  lands 
to  W.  D.  Talbot,  on  the  recited  consideration  of  $10,000. 
This  deed  also  contained  the  usual  covenants  of  warranty, 
except  as  against  the  mortgage  to  Mrs.  Dargan,  whose  debt 
was  then  said  to  be  reduced  to  $2,900,  "  which  said  Talbot 
is  to  pay  ofl^,  and  thereby  redeem  the  property.  "  After- 
wards, England  transferred  and  assigned  to  said  Talbot,  by 
writing  indorsed  on  it,  the  mortgage  given  by  Thompson  on 
the  lands  ;  but  the  assigment  is  without  date.  On  the  24th 
April,  1876,  said  Talbot  and  wife  conveyed  the  lands  to  the 
complainant  in  this  suit,  on  the  recited  consideration  of 
$2,000  ;  and  on  the  4th  May,  1876,  said  Talbot  also  trans- 
ferred and  assigned  to  him  the  said  mortgage  given  by  Thomp- 
son, stating  in  the  assignment  that  the  debt  was  paid.  Tal- 
bot also  paid  ofi"  the  mortgage  debt  to  Mrs.  Dargan,  and 
took  an  assignment  of  that  mortgage  to  himself,  as  shown 
by  the  entry  on  the  record,  in  these  words  :  "  W.  D.  Talbot 
now  owns  the  property  described  in  this  mortgage,  and  has 
paid  the  mortgage  debt,  which  is  extinguished ;  but  the 
mortgage  deed  has  been  assigned  to  him  as  a  muniment  of 
title,  April  5th,  1871.  " 

The  bill  alleged  the  execution  of  all  these  conveyances,  aa 
above  set  out,  and  said  that  the  originals,  or  copies  thereof, 
would  be  produced  on  the  hearing  ;  but  they  were  not  made 
exhibits  to  the  bill.  The  bill  alleged,  also,  "  that  the  com- 
plainant, and   those  through  whom  he  holds  the  title  to  the 
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said  lands  and  premises,  have  had  the  quiet  and  peaceable 
possession  thereof  since  the  1st  November,  1.S69  ;  that  he 
has,  through  assignments  and  payments,  made  either  by  him- 
self or  his  assignors,  become  invested  with  all  the  rights, 
titles,  estate  and  property  therein,  of  the  said  Mrs.  R.  Dar- 
gan,  J.  H.  Snow  and  wife,  S.  A.  Thompson  and  wife,  and 
Mrs.  England  and  her  children,  and  is  advised  that  his  title 
is  good  and  sufficient "  ;  that  he  had  offered  the  property  for 
sale,  but  was  unable  to  negotiate  a  sale  at  any  reasonable 
price,  because  of  the  claim  and  assertion  of  a  hostile  title  in 
themselves  by  Mrs.  England  and  her  children,  under  the 
deed  from  said  Snow  and  wife  to  W.  G.  England,  since 
deceased.  The  prayer  of  the  bill  was,  that  the  complainant 
might  be  quieted  in  his  possession  and  title  to  the  lands; 
"  that  the  equity  of  redemption  in  any  and  all  the  parties 
may  be  foreclosed,  and  decreed  to  be  in  him,  in  all  of  said 
lands  and  premises ;  that  he  be  decreed  to  have  the  right 
and  title  of  all  of  said  defendants  conveyed  to  him  in  strict 
foreclosure  of  all  of  said  mortgages  ;  or  that  the  said  lands 
shall  be  sold  to  satisfy  and  pay  the  amount  or  sums  of 
money  which  have  been  paid  by  him  and  those  who  are  or 
were  his  assignors  or  grantors,  for  his  benefit ;  or  that  said 
defendants  shall  be  adjudged  and  decreed  to  have  no  reason, 
grounds,  nor  rights,  to  doubt  or  call  in  question  his  title  to 
the  said  premises  as  against  them,  "  &c ;  and  for  other  and 
further  relief. 

Answers  on  oath  were  waived.  Mrs.  England  filed  a 
separate  answer.  As  to  the  conveyance  by  her  deceased 
husband  to  Thompson,  and  her  acknowledgment  indorsed 
thereon,  she  thus  answered  :  "  She  admits  that  on  the  1st 
November,  1869,  her  then  husband,  W.  G.  England,  executed 
individually  what  purported  to  be  a  conveyance  of  said  pro- 
perty to  S.  A.  Thompson,  which  expresses  on  its  face  that 
the  consideration  was  $9,500  ;  but  she  knows  nothing  about 
the  true  consideration  ot  such  purchase,  and  denies  that  said 
conveyance  was  made  by  her  written  consent,  or  by  her 
written  request.  Said  sale  was  made,  and  said  conveyance 
executed,  by  her  husband  alone,  and  on  his  own  responsi- 
bility, and  without  any  authority  from  her,  either  verbal  or 
written,  and  without  her  knowledge  or  consent,  and  against 
her  wish.  "  As  to  the  acknowledgment  indorsed  on  said 
deed,  "  which  sets  forth,  in  effect,  that  said  W.  G.  England 
sold  said  property  with  the  consent  of  this  respondent,  and 
at  her  written  request,  and  that  she  had  satisfied  and  con- 
firmed the  same ;  this  respondent  denies  that  she  gave  such 
consent,  or  made  such  written  consent.  Whether  or 
not  she  made  such  acknowledgment,  she   can   not  say,  but 
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she  has  no  recollection  of  so  doing.  She  frequently  signed 
papers  for  her  husband  ;  and  she  recollects  that  on  one 
occasion  he  came  home  with  Mr.  Meslier  "  [the  name  of  the 
notary  wnose  certificate  was  appended  to  the  acknowledg- 
ment], "  and  told  her  he  wanted  her  to  sign  that  document ; 
and  she  did  so,  in  the  presence  of  Mr.  Meslier,  without 
reading  it,  or  knowing  what  it  contained.  Whether  or  not 
the  paper  so  signed  was  the  instrument  mentioned "  [her 
acknowledgment],  "  she  does  not  know  ;  but,  even  if  she  did 
make  such  acknowledgment,  which  she  has  no  recollection 
of  doing,  she  is  advised  that  it  does  not  bind  her,  and  could 
not  make  good  and  valid  the  void  title  previously  made  by 
her  husband,  and  that  her  interest  in  said  property  could 
not  be  thus  divested.  "  She  admitted  the  due  execution  of  the 
other  conveyances,  but  insisted  that  they  conveyed  no  title 
as  against  her  and  her  children;  insisted,  also,  that  the  mort- 
gages, having  been  satisfied  and  cancelled  on  the  payment  of 
the  secured  debts,  could  not  be  set  up  as  valid  for  any  purpose;  , 
and  she  prayed  that  her  answer  might  be  taken  as  a  cross- 
bill, and  that  her  rights  in  the  property,  under  the  deed  to 
her  husband  as  trustee,  might  be  established  and  declared 
by  the  decree  of  the  court.  A  similar  answer  was  filed  by 
the  other  defendants,  which  they  also  prayed  might  be  taken 
as  a  cross-bill. 

The  note  of  the  testimony  submitted  on  the  part  of  the 
complainant,  as  copied  in  the  transcript,  is  thus  stated  :  "  1. 
Original  bill.  2.  Answer  to  cross-bill,  and  exhibits  thereto. 
(The  exhibits  of  deed  from  England  to  Thompson  is  objected 
to  by  counsel  of  respondent,  and  objection  is  especially 
made. to  what  purports  to  be  an  acknowledgment  by  Mr«i. 
England,  dated  March  15,  '70,  and  to  the  certificate  of  G. 
Meslier,  dated  March  2f>,  '70,  because  they  are  not  properly 
proven,  and  are  illegal  evidence.)  ...  7.  The  certified 
copy  of  a  deed  from  England  and  wife,  filed  for  record  April 
4th,  '70,  to  Thompson.  (Objected  to  by  counsel  of  respond- 
ent, as  insufficient  and  illegal.  Counsel  for  respondent 
objects  to  what  purports  to  be  an  acknowledgment  by  Mrs. 
England,  dated  March  1 5,  '70,  and  to  the  certificate  of  G. 
Meslier,  dated  March  26,  '70,  as  testimony  in  the  cause.)  " 
The  documents  referred  to,  as  copied  twice  in  the  record,  do 
not  contain  any  certificate  or  memorandum  showing  when 
they  were  recorded,  except  these  words  written  on  the  mar- 
gin of  the  transcript,  "  Received  in  office  for  record  April  4th, 
1870, "  which  are  not  signed  ;  and  the  certificate  of  the 
probate  judge,  appended  to  the  transcript  from  his  office, 
states  that  the  transcript  is  a  "  full,  true,  and  correct  copy  of 
a  certain   deed  of  conveyance  from  W.    G.  England,  trustee, 
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to  S.  A.  Thompson,  as  the  same  appears  of  record  in  Deed 
Book  No.  27,  "  &G. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  mortgages  were  satisfied  and  discharged,  and 
could  not  be  set  up  for  any  purpose  by  the  complainant ; 
and  that  the  deed  from  W.  G.  England  to  Thompson,  with 
the  subsequent  acknowledgment  signed  by  Mrs,  England, 
was  not  a  valid  execution  of  the  power,  and  did  not  pass 
the  trust  estate  ;  citing  to  this  point  the  cases  of  Wright  v. 
Wakeford,  17  Vesey,  and  Bateman  v.  Davis,  3-4  Madd.  Ch. 
He  therefore  dismissed  the  bill  and  cross-bill,  "  that  the 
parties  may  first  try  titles  at  law.  "  From  this  decree  the 
complainant  appeals,  and  here  assigns  it  as  error. 

Alex.  McKjnstey,  for  appellant. 

D.  P.  Bestor,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — Acknowledgments,  or  proof  of  the 
execution  of  conveyances,  may  be  taken  by  a  notary  public, 
and  several  other  officers  named  in  the  statute. — Code  of 
1876,  §  2155.  The  acknowledgment  of  execution  proceeds 
from  the  party  granting  or  conveying,  and  the  proof  of  ex- 
ecution from  subscribing  witnesses.  The  registration  of 
conveyances  of  real  estate,  in  the  office  of  the  judge  of  pro- 
bate of  the  county  in  which  it  is  situate,  is  autliorized  ;  and 
when  made,  either  upon  an  acknowledgment,  or  proof  of 
execution,  duly  certified,  the  conveyance  becomes  admissible 
evidence,  without  further  proof,  in  any  of  the  courts  of  this 
State.  Or,  if  it  appears  to  the  court  that  the  original  con- 
veyance has  been  lost  or  destroyed  ;  or,  if  the  party  offering 
a  transcript  from  the  registration,  duly  certified,  has  not  the 
control  or  custody  of  the  original,  the  transcript  is  admiss- 
ible in  its  place.— Code  of  1876,  §  2154. 

The  chapter  of  the  Code  devoted  to  conveyances  and  their 
registration,  and  which  contains  the  provision  to  which  we 
have  referred,  as  to  the  mode  of  proving  them,  also  provides, 
that  "  when  the  consent  of  a  third  person  to  the  execution 
of  a  power  is  requisite,  such  consent  must  be  expressed  in 
the  instrument  by  which  the  power  is  executed,  or  must  be 
certified  in  writing  thereon  ;  in  the  first  case,  the  instrument, 
and  in  the  second  the  writing,  must  be  signed  by  the  party 
whose  consent  is  required." — Code  of  1876,  §  2215. 

The  appellant  ofi'ered  in  evidence  a  certified  transcript 
from  the  registration  of  the  deed  from  England,  the  trustee, 
to  Thompson,  and  of  the  consent  of  Mrs.  England  thereon 
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indorsed.  To  its  introduction,  the  appellees  objected,  be- 
cause it  was  "  insufficient  and  illegol."  The  objection  was 
general,  not  specifying  any  particular  ground.  The  partic- 
ular grounds  of  objeetion  now  specified  are,  that  as  the  instru- 
ment by  which  the  consent  of  Mrs.  England  was  manifested, 
was  executed  subsequent  to  the  completion  of  the  sale  and 
execution  of  the  conveyance  from  the  trustee  to  Thompson, 
it  was  not  in  execution  of  the  power  of  sale  with  which  the 
trustee  was  clothed,  and  does  not  render  valid  the  con- 
veyance he  executed.  This  objection,  if  true  in  point  of  fact, 
is  addressed  to  the  effect  of  the  instrument,  rather  than  to 
its  admissibility  as  evidence,  and  is  reserved  for  future  con- 
sideration. The  next  point  of  objection  is,  that  its  execution 
by  Mrs.  England  should  have  been  proved  otherwise  than 
by  the  certificate  of  her  acknowledgment  of  the  execu- 
tion, made  before  the  notary  public.  It  is  not  now^  and  does 
not  appear  to  have  been  in  the  court  below,  a  ground  of 
objection,  that  the  original  was  not  produced,  or  its  loss  or 
destruction  shown,  or  that  the  appellant  had  control  and 
custody  of  the  original.  If  this  ground  of  objection  had  been 
distinctly  made  in  the  court  below,  it  may  be  that  the  ap- 
pellant could  have  obviated  it ;  and  the  opportunity  of  obvi- 
ating it  certainly  should  have  been  afforded  him. 

Whether  the  answer  of  Mrs.  England  contains  an  admis- 
sion of  the  execution  of  the  instrument,  as  was  supposed  by 
the  chancellor,  and,  if  it  does,  whether  such  an  admission  is 
evidence  against  her  co-defendants,  we  do  not  propose  to 
consider.  Confining  the  parties  to  the  objection  made  to 
its  admissibility — that  its  execution  could  not  be  proved  by 
the.  certificate  of  the  notary  public — we  must  pronounce  the 
objection  not  well  taken.  This  instrument  is  essentially,  by 
the  very  terms  of  the  statute,  and  by  its  own  terms,  a  part 
of  the  conveyance  upon  which  it  is  indorsed — as  fully  and 
completely,  as  if  it  had  been  introduced  into  the  body  of  the 
conveyance.  The  object  of  the  statute  is  to  provide  a  cer- 
tain mode  of  manifesting  the  consent  of  a  third  person  to  the 
execution  of  a  power,  when  such  consent  is  requisite  ;  and 
when  the  consent  is  manifested  by  expressing  it  iu  the  instru- 
ment by  which  the  power  is  executed,  as  matter  of  evidence, 
it  is  not  distinguishable  from  any  other  part  of  the  instru- 
ment. If  that  instrument  is  a  conveyance  of  real  estate,  the 
registration  of  which  is  authorized,  the  acknowledgment  or 
proof  of  its  execution  brings  it  within  the  statute  which 
authorizes  such  conveyances,  or  transcripts  thereof,  to  be 
read  in  evidence  without  other  proof  of  execution.  Or, 
if  it  be  not  expressed  in  the  instrument,  but  certified  thereon, 
the  instrument,  if  a  conveyance  of  real  estate,  is,  without  it, 
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incomplete.  As  a  conveyance,  it  is  completed  only  by  the 
certificate  of  the  consent  thereon  indorsed.  When  such 
certificate  is  signed  by  the  party  giving  the  consent,  it  is  a 
part  of  the  conveyance,  and  the  fact  of  signing  may  be 
acknowledged,  or  proved,  as  the  execution  of  the  conveyance 
can  be  acknowledged  or  proved.  The  registration  of  it  is 
authorized,  because  it  is  part  of  the  conveyance;  a  part 
necessary  to  its  life,  validity,  and  operation  ;  and  its  registra- 
tion being  authorized,  the  privilege  of  proving  its  execution, 
by  the  certificate  of  a  proper  officer,  attaches,  as  it  does  to 
other  registered  instruments. 

The  controversy  between  the  parties,  its  real  merits,  rest 
upon  the  effect  of  the  instrument  purporting  to  have  been 
executed  by  Mrs.  England.  The  trustee  was  not  clothed 
with  an  absolute,  unqualified  power  of  sale.  It  was  only 
with  the  ivritteM  consent  of  his  wife  that  the  power  of  sale 
could  be  exercised.  Now,  it  is  certainly  true,  that  when  the 
consent  of  any  person,  either  a  party  or  a  stranger  to  the 
instrument  creating  the  power,  or  with  or  without  a  beneficial 
interest  in  its  execution,  is  a  requisite  to  a  valid  execution, 
there  must  be  a  strict  compliance  with  this,  as  with  any 
other  condition. — I  Sugden  on  Powers,  370  (marg.  3 19).  If 
a  particular  mode  of  manifesting  the  consent  is  required,  it 
can  not  be  manifested  in  another ;  as,  in  the  present  case, 
mere  verbal  consent  would  not  satisfy  the  terms  in  which  the 
power  is  created  and  conferred.  The  written  consent  of  the 
wife  is  essential,  and  without  it  a  sale  and  conveyance  by  the 
trustee  would  be  unauthorized,  and  not  in  execution  of  the 
power.  But,  when  the  consent  of  a  third  person  is  essential 
to  the  execution  of  a  power,  we  do  not  understand  that  ij.  is 
an  inflexible  rule,  that  such  consent  must  be  given  before  or 
at  the  precise  time  of  execution.  In  all  cases,  it  is  enough 
til  at  it  is  so  given  as  to  form  a  part  of  the  transaction  by 
which  the  power  is  executed. — 1  Sug.  Pow.  374  (marg.  324:). 
In  Greenham  v.  Gibheson,  10  Bing.  363,  it  was  said  by 
TiNDAL,  C.  J. :  "Whether,  in  all  cases,  a  consent,  when  nec- 
essary, must  be  given  before  the  execution  of  a  power,  or 
whether  it  will  in  some  cases  be  sufficient  to  ratify  the  exe- 
cution of  the  power  by  a  subsequent  consent,  it  is  unnecessary 
at  present  to  determine.  It  is  sufficient  to  lay  it  down,  that 
where  the  nature  and  object  of  the  power,  and  the  circum- 
stances of  the  case,  point  to  a  previous  consent,  then  such 
previous  consent  is  necessary,  although  not  required  by  the 
terms  of  the  power." 

The  intention  of  the  donor  or  grantor  in  creating  the  power, 
its  nature,  and  objects,  and  the  purposes  for  which  the  con- 
sent is  manifestly  required,  are  important  and  controlling 
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considerations,  in  determining  whether  it  should  precede, 
concur  with,  or  may  be  given  subsequently  to  its  execution. 
There  is  not,  in  the  terms  of  this  instrument,  any  limitation 
as  to  the  time  at  which  the  consent  of  the  wife  to  the  execu- 
tion of  the  power  of  sale  should  be  given.  Nor  is  there  in 
the  nature  and  objects  of  the  power,  or  of  the  manifest  pur- 
poses for  which  the  consent  of  the  wife  to  its  execution  was 
required,  any  reason  for  limiting  its  expression  to  the  period 
of  the  sale  and  conveyance  by  the  trustee.  The  present 
power  is  distinguishable  from  the  power  in  Bafeman  v.  Davis, 
3  Madd.  69,  which  was  to  be  exercised  with  the  consent  of 
the  wife,  for  the  sole  benefit  of  the  husband.  A  subsequent 
approval  of  the  exercise  of  the  power  by  the  wife  may  not, 
in  such  case,  be  the  equivalent  of  her  previous  consent ;  and 
the  apprehension  of  pressure  upon  her  judgment  by  the 
husband,  to  induce  such  approval,  may  be  a  sufficient  reason 
for  pronouncing  it  not  the  equivalent ;  though  it  would  seem 
there  was  as  much  reason  for  apprehending  such  pressure, 
in  procuring  the  consent,  as  in  procuring  a  ratification.  The 
power  of  the  trustee  was  not  here  to  be  exercised  for  his 
own  benefit.  No  advantage  or  benefit  could  accrue  to  him 
from  its  exercise.  The  proceeds  of  a  sale  would  become 
funds  which  he  would  hold  as  trustee,  subject  to  all  the 
trusts  imposed  on  the  land,  and  which  he  was  under  the  duty 
of  re-investingjon  the  same  trusts.  The  wife  has  a  life-estate 
in  the  premises,  as  to  which,  in  a  court  of  equity,  she  would 
be,  regarded  as  feme  sole ;  and  if  she  survived  her  husband 
she  becomes  a  trustee,  clothed  with  an  unqualified  power  of 
sale.  Having  a  life-estate,  and  the  remainder  being  limited 
to  her  children,  the  concurrence  of  her  judgment  with  that  of 
the  trustee,  husband  and  father,  in  a  sale,  was  the  purpose 
of  making  her  consent  the  requisite  of  a  valid  execution  of 
the  power.  The  power  could  be  executed  at  any  time,  dur- 
ing her  life  and  that  of  the  husband.  There  is  no  time  lim- 
ited, within  which  it  was  to  be  executed.  Now,  it  is  difficult 
to  perceive  any  good  reason  for  a  construction  of  the  power, 
compelling  her  consent  prior  to,  or  at  the  time  of  the  sale  by 
the  trustee ;  or  of  declaring  she  could  not  ratify  and  confirm 
a  sale  made  before  her  consent  was  given.  These  are  ques- 
tions we  do  not  find  it  necessary  now  to  determine  ;  for  her 
consent  was  given  before  the  sale  and  conveyance  was  com- 
plete— it  was  a  part  of  the  transaction.  It  was  not  given  in 
the  manner  required  by  the  statute — it  was  not  incorporated 
in  the  conveyance  by  the  trustee,  nor  was  it  certified  in 
writing  thereon,  until  after  the  conveyance  by  him  was  ex- 
ecuted. It  was  subsequently  certified,  just  as  the  statute 
prescribes ;    and  with    the  certificate  the  conveyance  was 
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delivered  into  the  office  of  the  probate  judge,  for  registration, 
from  that  time  taking  effect  as  a  registered  conveyance.  The 
certificate  recites,  that  the  sale  was  with  the  full  consent, 
and  at  the  written  request  of  the  wife.  The  loritten  request, 
addressed,  as  it  must  have  been,  to  the  trustee,  would  be 
evidence,  to  all  to  whom  it  was  shown,  of  the  authority  to  sell 
in  the  exercise  of  the  power. 

Until  there  was  a  sale  and  conveyance,  the  consent  could 
not  be  manifested  as  the  statute  requires  it  shall  be,  by 
being  expressed  in  the  conveyance,  or  certified  in  writing 
thereon.  Until  it  was  manifested  in  the  one  mode  or  the  other, 
the  transaction  would  not  be  complete ;  and  when  manifested, 
it  would  form  a  part  of  the  transaction — a  part  within  the 
contemplation  of  all  the  parties.  For  it  is  apparent  from  this 
instrument,  signed  and  acknowledged  by  the  wife,  that  her 
consent  in  writing  to  the  sale  was  contemplated  ;  and  hence 
it  is  declared  the  sale  was  made  with  her  full  consent,  and  on 
her  written  request.  The  instrument  was  intended,  doubt- 
less, not  as  a  ratification  and  confirmation  of  an  unauthor- 
ized sale,  but  simply  to  manifest,  in  the  mode  prescribed  by 
the  statute,  the  existing  fact,  resting  in  another  writing,  of 
her  consent  to  the  sale.  The  request  in  writing  to  the  trus- 
tee, to  make  the  sale,  must  have  been  intended,  either  as  an 
execution,  or  as  a  step  preparatory  to  the  execution  of  the 
power,  so  far  as  it  depended  upon  the  consent  of  the  wife  ; 
and  in  favor  of  a  purchaser  for  a  valuable  consideration,  a 
court  of  equity  would  have  interfered  and  supplied  its  de- 
fects, if  she  had  refused  to  complete  it. — 1  Story's  Eq. 
§§  169-174. 

We  are  of  the  opinion,  that  the  sale  and  conveyance  by  the 
trustee  is  shown  to  have  been  with  the  written  consent  of 
Mrs.  England,  and  is  a  valid  execution  of  the  power  with 
which  the  trustee  was  clothed.  This  bill  is,  therefore,  with- 
out equity.  It  discloses  no  more  than  an  unquiet  and  un- 
founded apprehension  of  the  validity  of  the  appellant's  title, 
and  a  false,  clamorous  assertion  of  a  hostile  title.  A  court 
of  equity  can  not  interfere  to  quiet  tlie  one,  or  to  silence  the 
other. — Bea  v.  Longsfreet,  54  Ala.  291.  For  this  reason,  the 
decree  of  the  chancellor,  reaching  the  proper  result,  must  be 
affirmed. 
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Statutory  Heal  Action  in  nature  of  Ejectment. 

1.  Power  of  sale,  and  assignment  of  mortgage. — When  a  mortgap;e  of  lands, 
or  other  conveyance  intended  to  secure  the  payment  of  a  debt,  coiitai:i8  a 
power  of  sale,  '•  the  power  is  part  of  the  security"  (Code,  i§  21i<8),  "and 
may  be  exercised  by  any  person,  or  the  personal  representative  of  any  person, 
who,  by  aHsignment  or  otherwiye,  becomes  entitled  to  the  money  thereby 
secured.  " 

2.  Same;  mortgage  and  secured  note  covstrned  together. —'When  a  mortgage  of 
lands  is  attached  to  a  crop-lien  note,  given  to  secure  the  same  debt,  bearing 
the  same  date,  and  attested  by  the  same  wituesses,  the  two  instruments  are,  in 
legal  eflect,  but  one  and  the  same  ;  and  under  the  operation  of  this  statute,  a 
transfer  by  the  mortgagee  of  "  all  the  right,  title  and  interest,  in  and  to  the 
within  mortgage,  "  conveys  the  secured  debt,  and  authorizes  the  assignee  to 
exercise  the  power  of  sale  as  the  mortgagee  might  have  done. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  David  Buell,  against  Y.  A.  T. 
Underwood  and  Henry  Brucson,  to  recover  the  possession  of 
a  tract  of  land,  which  was  particularly  described  in  the  com- 
plaint ;  and  was  commenced  on  the  13th  February,  1880. 
The  cause  was  tried,  as  the  bill  of  exceptions  states,  "  on 
the  plea  of  the  general  issue,  and  other  pleas. "  On  the 
trial,  the  plaintiff  offered  in  evidence  a  mortgage  executed  by 
said  Underwood  ^nd  wife,  dated  the  1st  April,  1873,  by 
which  they  conveyed  to  J.  H.  Weil  &  Co.  the  land  here  sued 
for,  with  the  crop  then  growing  on  it,  in  consideration  of  a 
recited  indebtedness  of  $544.83,  "  necessary  provisions  this 
day  furnished  ; "  recited  that  the  grantors  had  executed  their 
note  for  the  debt,  of  even  date  with  the  mortgage,  and  con- 
tained a  power  of  sale  to  the  said  J.  H.  Weil  &  Co.,  "  their 
heirs  or  assigns, "  if  default  should  be  made  in  the  payment 
of  the  note.  Attached  to  the  mortgage,  as  copied  in  the  bill 
of  exceptions,  is  the  note  therein  mentioned,  which  is  in  the 
ordinary  form  of  a  crop-lien  note,  of  even  date  with  the 
mortgage,  and  attested  by  the  same  witnesses  ;  and  a  cer- 
tificate of  the  probate  judge,  of  the  proof  of  "  the  foregoing 
conveyance  "  by  one  of  the  subscribing  witnesses,  dated  the 
24th  May,  1873,  is  then  appended,  followed  by  a  memorandum 
of  the  fact  that  it  was  filed  for  record  on  the  same  day. 
Plaintiff  then  offered  in  evidence  an  assignment  indorsed  on 
said  mortgage  by  J.  H.  Weil  &  Co.,  in  these  words  :  "  For 
value  received,   we   hereby  transfer  and  assign  all  our  right, 
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title  and  interest,  in  and  to  the  within  mortgage,  to  Herbert 
&  Murphj,  and  Herbert  &  Buell."  The  defendants  "  objected 
to  the  introduction  of  this  indorsement  as  evidence,  on  the 
ground  that  it  was  insuflBcient  to  convey  the  legal  title  of 
said  lands  to  the  said  transferrees  ;  "  and  the  plaintiff  then 
offered,  "  in  connection  with  said  indorsement,  to  prove  that, 
on  the  3d  November,  1879,  after  said  mortgage  was  trans- 
ferred, "  the  transferrees  sold  the  lands,  pursuant  to  the 
power  of  sale  contained  in  the  mortgage ;  that  one  Lane 
became  the  purchaser  at  said  sale,  and  received  a  convey- 
ance from  the  assignees  ;  and  that  Lane  afterwards  conveyed, 
by  quit-claim  deed,  to  the  plaintiff.  "  This  was  all  the  plain- 
tiff's evidence  of  title  ;  and  the  court  thereupon  sustained 
the  objection  to  the  introduction  of  said  indorsement  as  evi- 
(ience,  on  the  ground  that  it  was  insuflficient  to  convey  to  the 
assignees  the  legal  title  to  the  lands  conveyed  by  the  mort- 
gage, and  that  plaintiff  could  not  recover  in  this  action  with- 
out a  conveyance  of  the  legal  title.  "  The  plaintiff  excepted 
to  this  ruling  of  the  court,  and  was  thereby  compelled  to 
take  a  nonsuit ;  which  he  now  moves  to  set  aside,  assigning 
the  rifling  of  the  court  as  error. 

H.  A.  Herbert,  for  the  appellant,  cited  Prout  v.  Hoge, 
57  Ala.  28  ;  Whitneii  v.  McKinney,  7  Johns.  Ch.  144  ;  1  Jones  on 
Mortgages,  §§  786-7  ;  Lewis  v.  Wells,  50  Ala.  198  ;  McGuire 
v.- Van  Pelt,  55  Ala.  344;  Doolittle  v.  Leiois,  7  Johns.  Cb.  45  ; 
Bradley  V.  Railroad  Co.,  36  Penn.  St.  151  ;  Perry  on  Trusts, 
§  495  ;  2  Washb.  Eeal  Property,  73-4  ;  Code,  §  2198. 

W.  D.  EoBEETS,  contra,  cited  Graham' &  Rogers  v.  Neio- 
man,  21  Ala.  497  ;  Welsh  v.  Phillips,  54  Ala.  309  ;  Bibh  v. 
Haivley,  59  Ala.  403  ;  Alexander  v.  Caldioell,  61  Ala.  543  ; 
Chapman  v.  Holding,  60  Ala  522. 

SOMEEYILLE,  J. — The  sole  question  properly  presented 
by  the  record,  in  this  case,  involves  the  construction  of  sec- 
tion 2198  of  the  Code  (1876),  which  is  as  follows  :  "  Where 
a  power  to  sell  lands  is  given  to  the  grantee,  in  any  mort- 
gage, or  other  conveyance  intended  to  secure  the  payment  of 
money,  the  poiver  is  'part  of  the  security,  and  may  be  executed 
by  any  person,  or  the  personal  representative  of  any  person, 
wlio,  hy  assignment  or  otheriuise,  becomes  entitled  to  the  money 
thns  secured.  " 

The  instrument  claimed  to  be  assigned  here,  is  a  mort- 
gage, in  the  usual  form,  conveying  the  land  for  the  recovery 
of  which  this  action  was  brought.  As  part  and  parcel  of  it, 
bearing  the  same  date,  and   attested  by  the  same  witnesses, 
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is  a  crop-lien  note,  given  to  secure  the  same  debt,  and  obli- 
gating the  maker  to  pay  it  at  a  date  specified.  The  written 
transfer,  on  the  back  of  this  instrument,  is  of  "  all  the  right, 
title  and  interest  "  (of  the  mortgagees),  "  in  and  to  the  within 
mortgage.  "  The  court  below  excluded  the  evidence  of  this 
written  indorsement,  when  offered  by  appellant,  "  on  the 
ground  that  it  was  insvfficient  to  convey  to  the  assip;nees  the 
legal  title  to  the  lands  conveyed  by  the  mortgage.  "  This  was 
offered,  also,  in  connection  with  the  further  evidence,  that 
the  transferrees  of  said  mortgage  had  proceeded,  in  accord- 
ance with  a  power  of  sale  contained  therein,  to  expose  said 
land  to  sale  at  public  outci'y,  and  make  a  deed  conveying  it 
to  the  purchaser,  who  afterwards  made  a  quit-claim  of  his 
acquired  title  to  the  appellant. 

We  think  the  Circuit  Court  erred  in  excluding  this  evi- 
dence. The  assignment  entitled  the  assignee  to  the  money 
secured  by  the  mortgage,  within  the  meaning  of  the  statute. 
The  transfer  is  broad  enough  to  carry  both  of  said  instru- 
ments, which  are,  in  legal  effect,  but  one  and  the  same,  and 
includes  the  debt  secured,  which  thereby  passes  to  the 
assignee.  The  power  of  sale  was  properly  exercised  by  the 
assignee,  being  a  part  of  the  security  ;  and  a  deed  made 
thereunder,  strictly  in  accordance  with  its  terms,  would 
convey  such  title  as  passed  under  the  mortgage  to  the 
grantee. — McGuire  v.  Van  Pelt,  55  A]a..  34:4: ;  Leivis  et  al  v. 
Wells,  50  Ala.  198  ;  Graham  &  Rogers  v.  Newman,  21  Ala.  497. 

Reversed  and  remanded. 


Carg'ile  v.  Ragan. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Certified  tranacript  of  record  of  chancery  suit;  contevts,  and  sufficiency  of 
certificate. — lu  making  out  a  transcript  to  be  used  as  evidence  in  another  court, 
a  register  in  chancery  (should  include,  not  only  the  entries  and  proceedings 
which  constitute  the  final  record  of  the  cause  (Code,§§  637-8),  but  also  all  the 
papers  in  the  cause  which  he  is  required  to  file  and  preserve  ;  but,  when  his 
certificate,  appended  to  a  transcript,  states  that  it  contains  "a  full,  true  and 
coujplpte  transcript  of  the  record  and  proceedinr/s  in  the  cause,"  though 
informal,  it  will  be  held  to  include  the  papers  on  file. 

2.  Side  by  register  in  chancery;  waiver  of  irregularities. — Objections  which 
might  be  urged  against  the  coufirmatiou  of  a  sale  by  the  register — as,  that  it 
was  made  at  an  improper  time  or  place — are  waived,  if  not  made  before  the 
confirmation  of  the  sale,  and  can  not  afterwards  be  set  up,  in  an  action  at 
law  by  the  purchaser,  or  one  claiming  under  him,  to  impeach  the  validity  of 
the  sale. 

3.  Adverse  possession,  as  defense  against  purchase  at  sale  under  chancery  de- 
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cree. — If  the  defendant  was  in  adverse  possession  of  the  land  at  the  time  of  the 
sale  by  the  register  in  chancery,  at  which  the  plaintiff  became  the  purchaser, 
this  is,matter  of  defense  to  be  proved  by  him  ;  but  it  is  no  reason  for  exclud- 
ing as  evidence  the  plaintiffs  deed  from  the  register  when  offered. 

4.  Parol  evidence;  admissibility  of ,  to  vary  writing. — As  between  the  parties 
to  a  written  contract,  and  their  privies,  all  negotiations  and  stipulations,  prior 
or  contemporaneous,  are  merged  in  the  writing  ;  and  when  the  writing  is  com- 
plete in  itself,  parol  evidence  of  such  stipulations  cannot  be  received. 

5.  Solicitors  in  chancery;  appearance  for  adverse  parties.  —The  complainant's 
solicitors  in  a  chancery  cause  may,  without  impropriety,  prepare  and  sign 
formal  answers  for  any  of  the  defendants  who  admit  the  allegations  of  the  bill 
and  make  no  defense. 

6.  Conclusiveness  of  chancery  decree,  as  to  complainant's  interest  in  subject-mat- 
ter of  suit  — A  decree  in  chanceiy  in  favor  of  the  complainant  is  conclusive  as 
to  his  interest  in  the  subject-matter  of  the  suit ;  and  in  a  subsequent  action  by 
him,  or  by  a  purchaser  from  him,  against  a  person  who  was  a  party  defendant 
to  the  suit,  the  latter  can  not  be  heard  to  insist  that  the  plaintiff  had  no  inter- 
est in  the  claim  on  which  the  suit  was  founded. 

7.  General  charge  on  evidence. — When  there  is  no  conflict  in  the  evidence, 
and  it  clearly  establishes  the  plaintiff's  right  to  recover,  it  is  the  duty  of  the 
court  to  charge  the  jury,  on  his  request,  that  their  verdict  must  be  for  him  if 
they  believe  the  evidence. 

Appeal  trom  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  John  T,  Ragan  and  James  T. 
Houston,  against  William  J.  Cargile,  to  recover  the  posses- 
sion of  a  certain  tract  of  land,  particularly  described  in  the 
complaint ;  and  was  commenced  on  the  31st  July,  1876.  The 
plaintiffs  claimed  title  to  the  land  under  a  deed  from  W.  J. 
Cunningham  ;  and  to  show  title  in  him,  they  offered  in  evi- 
dence a  certified  transcript  of  the  record  of  a  suit  in  the 
Chancery  Court  of  Talladega,  showing  a  sale  by  the  register 
under  the  decree  of  the  court,  its  confirmation  by  a  subse- 
quent decree,  and  the  execution  of  a  deed  by  the  register  to 
said  Cunningham,  as  the  purchaser  at  the  sale.  The  bill  in 
that  case  was  filed,  as  the  transcript  showed,  on  the  1st  June, 
1870,  by  W.  J.  Cunningham,  as  sole  complainant,  against 
George  W.  Wilson,  and  the  personal  representative,  widow, 
and  children  of  William  Cargile,  deceased ;  and  sought  to 
enforce  a  vendor's  lien  on  said  lands,  for  a  part  of  the  pur- 
chase-money alleged  to  be  due  on  the  purchase  by  said 
Cargile  from  said  Wilson.  According  to  the  allegations  of 
the  bill,  Wilson  sold  the  lands  to  Cargile  on  the  17th  Novem- 
ber, 1859,  and  executed  to  him  a  bond  conditioned  to  make 
titles  on  payment  of  the  purchase-money  ;  and  Cargile  gave 
his  note  for  the  purchase-money,  payable  on  the  1st  January, 
1861,  and  was  let  into  possession  under  the  contract.  Cargile 
died  in  April,  1861,  not  having  paid  the  purchase-money ; 
and  the  bill  alleged  that  the  complainant  was  the  owner  of 
the  unpaid  note.  The  bill  alleged,  also,  that  the  lands  were 
sold  by  the  administrator  of  said  Cargile's  estate,  in  Febru- 
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arj,  1863,  under  a  pretended  decree  of  the  Probate  Court, 
and  were  bought  at  the  sale  by  Mrs.  Sallie  Cargile,  the 
widow  ;  and  she  and  one  of  her  sons  were  in  possession,  as- 
serting title  under  her  said  purchase,  when  the  bill  was  filed. 
William  J.  Cargile,  the  defendant  in  this  suit,  who  was  a  son 
of  said  William  Cargile,  deceased,  was  made  a  defendant  to 
the  bill ;  and  a  decree  pro  confesso  was  regularly  entered 
against  him,  on  personal  service.  George  W.  Wilson  having 
died  pending  the  suit,  the  cause  was  revived  against  his  ad- 
ministrator and  heirs  ;  and  the  heirs  appeared,  and  filed  a 
formal  answer,  admitting  all  the  allegations  of  the  bill.  At 
a  regular  term  in  August,  1871,  on  final  hearing  on  pleadings 
and  proof,  the  chancellor  held  the  complainant  entitled  to 
the  relief  prayed  in  his  bill,  and  ordered  a  reference  to  the 
register  to  ascertain  the  amount  due  on  the  note  ;  and  the 
register  having  made  his  report,  a  decree  was  rendered  on  a 
subsequent  day,  ordering  the  register  to  sell  the  lands  "  as 
required  by  law  of  sheriffs  on  sales  of  land  under  execution," 
and  to  make  report  of  the  sale  at  the  next  term.  At  the 
February  term,  1872,  the  register  reported  that  he  had  sold 
the  lands,  after  advertisement  as  required  by  law,  before  the 
door  of  the  court-house  in  Talladega,  on  the  2d  October, 
1871,  and  that  W.  J.  Cunningham,  the  complainant  in  the 
suit,  was  the  highest  and  best  bidder  at  the  sale ;  and  at  the 
ensuing  August  term,  1872,  the  report  was  confirmed  with- 
out objection,  and  the  register  was  ordered  to  make  a  deed 
to  the  purchaser,  conveying  to  him  all  the  right  and  title  of 
all  the  defendants  to  tlie  lands  described  in  the  bill,  and  to 
issue  a  writ  of  possession  to  the  sheriff. 

The  register's  certificate,  appended  to  the  transcript 
offered  in  evidence,  was  in  these  words  :  "  I,  G.  K.  Miller, 
register  in  chancery,"  &c.,  "  do  hereby  certify,  that  the  fore- 
going pages,  numbered  from  one  (1)  to  thirty-six  (36), 
inclusive,  contain  a  full,  true  and  complete  transcript  of  the 
record  and  proceedings  in  the  cause  (No.  737)  of  Wm.  J. 
Cunningham,  complainant,  against  Sallie  Cargile,  William 
Cargile,"  and  others  named,  "  defendants,  lately  pending  in 
said  Chancery  Court,  as  the  same  appears  of  record  and  on. 
file  in  my  office,"  &c.  The  defendant  objected  to  the  admis- 
sion of  the  transcript  as  evidence,  "  because  the  register  does 
not  certify  that  it  contains  a  full,  true,  and  complete  tran- 
script of  the  record,  proceedings,  and  papers  on  file,  in  the 
said  cause  No.  737  ;  and  because  the  original  bill  and  entire 
pleadings  show  that,  at  the  commencement  of  said  suit,  and 
at  the  time  of  the  sale  by  the  register,  the  land  was  situated 
in  Clay  county  ;  and  because  the  register's  report  of  the  sale 
shows  that  the  lands  were  situated  in  Clay  county,  and  were 
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sold  by  him  at  the  court-house  door  in  Talladega,  and  the 
said  sale  is  therefore  void."  The  court  overruled  the  objec- 
tions, and  the  defendant  excepted.  The  plaintiffs  then 
offered  in  evidence  the  register's  deed  to  Cunningham,  and 
Cunningham's  deed  to  them,  the  latter  being  dated  the  1st 
January,  1875.  No  objection  was  made  to  the  admission  of 
the  deed  from  the  register,  and  the  execution  of  .the  deed 
from  Cunningham  to  the  plaintiffs  was  admitted  ;  but  "  the 
defendant  objected  to  said  deed  being  read  in  evidence,  be- 
cause the  lands  thereby  conveyed  were,  at  the  date  of  its 
execution,  in  the  possession  of  said  defendant,  who  was 
claiming  them  as  his  own."  The  court  overruled  the  objec- 
tion, and  admitted  the   deed ;  and   the  defendant  excepted. 

The  plaintiffs  then  proved  the  value  of  the  annual  rent  of 
the  land,  and  closed.  The  defendant  then  introduced  as  a 
witness  the  administrator  of  the  estate  of  said  William  Car- 
gile,  deceased,  who  testified,  in  substance,  that  he  sold  the 
lands  as  administrator,  under  a  decree  of  the  Probate  Court ; 
that  Mrs.  Cargile,  the  widow,  who  was  then  in  possession, 
became  the  purchaser  at  the  sale,  and  complied  with  the 
terms  of  sale  ;  and  that  he  had  notice,  at  and  before  the  sale, 
of  the  unpaid  note  for  the  purchase-money,  which  had  been 
duly  presented  to  him.  The  defendant  then  testified,  as  a 
witness  for  himself,  "  that  he  bought  the  lands  from  his 
mother,  Mrs.  Sallie  Cargile,  in  1863,  and  went  into  posses- 
sion of  them  under  that  purchase,  and  claimed  them  as  his 
own  ever  since,  and  had  paid  taxes  on  them  since  1865 ;  that 
he  had  resided  upon  said  lands,  and  cultivated  them,  and  ap- 
propriated the  rents  to  his  own  use  ;  and  that  his  possession 
had  been  open,  notorious,  exclusive,  and  continuous  ;"  and 
he  proved,  also,  that  he  refused  to  surrender  the  possession, 
when  demanded  by  plaintiff's  agent.  The  plaintiffs  then  in- 
troduced as  a  witness  the  deputy-sheriff,  to  whom  the  writ 
of  possession  in  the  chancery  suit  was  delivered  to  be  exe- 
cuted ;  and  who  testified,  that  when  he  went  on  the  lands, 
for  the  purpose  of  putting  Cunningham  in  possession,  "  the 
weather  was  cold  and  inclement,  and,  to  avoid  the  necessity 
of  putting  defendant  and  his  family  out  of  door;*,  an  agree- 
ment to  rent  was  drawn  up,  and  signed  by  defendant  and 
his  wife  ;  which  agreement  was  produced,  "  and  was  signed 
and  delivered,"  as  the  witness  stated,  "  to  Houston,  as  agent 
for  said  W.  J.  Cunningham,  and  said  defendant  was  then 
permitted  to  remain  on  the  land." 

This  agreement  was  as  follows  :  "  Be  it  known,  that  we, 
William  Cargile  and  Susan  A.,  his  wife,  agree  to  pay  James 
Houston,  agent  for  W.  J.  Cunningham,  the  sum  of  $25,  for 
the  rent  of  the  houses  and  lands  on  which  William  Cargile 
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this  day  resides  ;  it  being  understood  and  agreed  upon,  by 
the  parties  in  interest,  that  the  making  of  this  note  does  not 
in  any  manner  act  to  the  prejudice  of  William  Cargile,  in  any 
suit  or  claim  that  he  may  hereafter  set  up,  either  in  law  or 
equity,  to  said  lands.  Said  note  is  not  to  be  paid  until  the 
termination  of  the  suit,  and  is  to  be  null  and  void  if  the 
said  William  Cargile  gains  the  land.  If  the  said  William 
Cargile  does  not  commence  his  suit  during  the  present  year, 
then  this  rent  note  is  to  be  due  on  the  25th  day  of  December 
next.  March  6, 1874."  (Signed  by  said  Cargile  and  wife.)  The 
defendant  "  proposed  to  prove,  on  cross-examination  of  said 
witness  "  [the  deputy-sheriff  J,  "  that  said  instrument  did  not 
contain  the  entire  agreement,  as  made  at  the  time  it  was 
signed  :  that  it  was  expressly  agreed,  between  said  Houston 
and  Cargile,  that  said  agreement  or  contract  should  not  be 
used  as  evidence  in  any  event  against  said  Cargile,  in  a  suit 
or  action  involving  the  title  to  said  lands."  The  court  sus- 
tained an  objection  to  this  evidence,  and  excluded  it ;  to 
which  the  defendant  excepted. 

The  defendant  introduced  a  witness,  who  testified  that  the 
youngest  child  of  said  George  W.  Wilson,  for  whom  (with 
the  other  heirs)  a  formal  answer  was  filed  in  the  chancery 
suit,  admitting  the  allegations  of  the  bill,  was  at  that  time 
under  twenty-one  years  of  age,  and  that  he  so  informed  the 
solicitor  who  wrote  and  signed  the  answer ;  and  this  evidence 
seems  to  have  been  admitted  without  objection.  He  pro- 
posed to  prove,  also,  that  the  solicitor  who  wrote  and  signed 
the  answer  for  said  heirs,  as  defendants  in  that  suit,  was  one 
of  the  solicitors  for  the  complainant  in  the  suit ;  and  he  re- 
served an  exception  to  the  exclusion  of  this  evidence,  on 
plaintiffs'  objection.  He  proposed  to  prove,  also,  by  said 
William  J.  Cunningham,  on  cross-examination,  "  that  he 
(said  Cunningham)  did  not,  at  any  time,  have  any  interest 
in  the  note  mentioned  as  the  cause  of  action  in  said  bill  of 
complaint ; "  but  the  court  excluded  this  evidence,  on  objec- 
tion by  the  plaintiffs,  and  he  excepted. 

"  The  foregoing  being  all  the  evidence  in  the  case,  the 
court  charged  the  jury,  at  the  requegt  in  writing  of  the 
plaintiffs,  that  they  should  find  for  the  plaintiffs,  if  they  be- 
lieved all  the  evidence ; "  to  which  charge  the  defendant 
excepted,  and  he  now  assigns  it  as  error,  together  with  the 
adverse  rulings  on  the  evidence,  as  above  stated. 

J.  T.  Hefun,  for  the  appellant. 

The  docket  does  not  show  who  appeared  for  the  appellees. 
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BRTCKELL,  C.  J.— 1.  The  certificate  of  the  register  affirms 
that  the  transcript  to  which  it  is  appended  contains  "  a  full, 
true,  and  complete  transcript  of  the  record  and  proceedings 
in  the  cause,"  <fec.  The  record  the  register  is  required  to 
make  and  preserve  in  his  office,  of  a  cause  disposed  of  by 
a  decree  on  the  merits,  does  not  comprehend  all  that  must 
be  embraced  in  a  transcript  which  is  certified  to  be  used  as 
evidence  in  other  courts.  Commissions  to  take  depositions, 
and  depositions,  he  is  not  required  to  introduce  into  the  final 
record.  These  it  is  his  duty  to  make,  file,  and  preserve. 
When  certifying  the  record,  to  be  used  as  evidence  in  another 
court,  he  must  make  a  transcript  of  all  the  papers  on  file  in 
his  office  relating  to  the  case,  which  have  not  been  entered 
of  record,  as  well  as  of  the  record ;  and  it  is  this  transcript 
which,  when  duly  certified,  has  the  force  and  effect  of  evi- 
dence in  other  courts  of  this  State.— Code  of  1876,  §§  637-8. 
The  certificate  of  the  register  would  have  been  more  formal 
if  it  had  employed  the  words  of  the  statute,  and  affiirmed 
that  the  transcript  contains,  not  only  the  record,  but  the 
papers  on  file.  These  papers,  however,  were  necessarily  pro- 
ceedings in  the  cause  ;  and  it  is  but  a  fair  interpretation  of  the 
certificate,  to  construe  these  words  as  embracing  and  intended 
to  embrace  the  papers  on  file. 

2.  The  sale  by  the  register  was  subject  to  confirmation  by 
the  court,  and  until  confirmation  it  was  incomplete,  con- 
ferring only  inchoate  rights.  Its  confirmation  rested  in  the 
sound  discretion  of  the  court ;  and  if  irregularities  inter- 
vened in  making  the  sale — if  it  was  made  at  an  improper 
time  or  place — these  irregularities  were  the  subject  of  ex- 
ception to  its  confirmation.  If  not  made  the  subject  of  an 
exception,  they  are  cured  by  confirmation  ;  and  afterwards  it 
must  be  intended,  that  the  court,  in  confirming,  ascertained 
and  adjudged  that  no  injury  had  resulted  from  them.  Cer- 
tainly, a  party  to  the  suit,  having  full  opportunity  to  except 
to  the  report  of  sale,  because  of  them,  and  who  was  silent, 
can  not  be  heard  collaterally  to  question  the  validity  of  the 
sale,  because  of  them.  It  is  not  of  importance,  therefore,  to 
inquire  whether  the  sale  of  the  register  ought  to  have  been 
made  in  Clay  county,  where  the  lands  were  situate,  instead 
of  Talladega  county,  where  the  court  was  held.  The  appel- 
lant, when  he  had  the  opportunity  of  contesting,  and  when, 
if  dissatisfied,  he  ought  to  have  complained,  acquiesced  in 
the  sale,  and  can  not  now  question  its  validity. 

3.  If  the  appellant  was  in  the  adverse  possession  of  the 
lands,  at  the  time  of  the  sale  and  conveyance  made  by  Cun- 
ningham to  the  appellees,  it  was  matter  of  defense,  the  bur- 
den of  proving  which  rested  upon  him.     The  court  could  not 
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assume    it  as  proved,  and  exclude    the  conveyance  as  an 
instrument  of  evidence. 

4.  All  previous  or  contemporaneous  verbal  stipulations  are 
presumed  to  be  merged  in  a  written  contract.  Between  the 
parties,  or  privies,  parol  evidence  of  them  is  inadmissible,  to 
alter,  vary,  or  contradict  the  writing.  Without  an  invasion 
of  this  rule,  the  court  could  not  have  received  the  evidence 
offered,  that  the  written  contract  of  renting,  into  which  the 
appellant  had  entered,  on  its  face  complete,  did  not  contain 
the  entire  agreement,  or  of  the  terms  supposed  to  have  been 
omitted. 

5.  If  there  was  any  irregularity  in  the  appearance  of  one  of 
the  solicitors  of  Cunningham  in  the  suit  in  chancery,  as 
solicitor  for  some  of  the  respondents,  it  can  not  affect  the 
validity  of  the  decree.  Nor  is  it  easy  to  perceive  of  what 
interest  it  was  to  the  appellant,  who  was  a  party,  having  the 
full  opportunity  of  making  defense,  and  protecting  himself 
from  injury  because  of  the  irregularity.  It  is  proper  to  say, 
however,  that  there  is  nothing  found  in  this  record  indicat- 
ing that  in  it  there  was  the  least  impropriety.  The  answers 
are  no  more  than  admissions  of  the  allegations  of  the  bill ; 
and  there  could  be  no  impropriety  in  a  solicitor  for  the  com- 
plainant drawing  and  filing  them,  for  the  convenience  of  the 
respondents,  when  they  freely  and  voluntarily  requested  it, 
as  must  be  presumed. 

6.  Nor  was  it  permissible  in  this  suit,  or  in  any  collateral 
proceeding,  to  enter  on  the  inquiry,  whether  the  complainant, 
Cunningham,  had  any,  or  what  interest,  in  the  note  upon 
which  the  decree  of  the  Chancery  Court  was  rendered.  The 
want  of  interest  was  matter  of  defense,  and  the  decree  is  con- 
clusive of  all  matters  of  defense  which  could  have  been  urged 
against  its  rendition.  It  is  conclusive,  as  against  the  appel- 
lant, that  Cunningham  was  the  proper  party  complainant, 
and  that  the  money  adjudged  was  due  to  him. — Mervine  v. 
Parker,  18  Ala.  241. 

7.  When  there  is  no  conflict  in  the  evidence,  and  it  clearly 
establishes  the  right  of  the  plaintiff  to  recover,  if  the  court  is 
requested,  it  is  a  duty  to  charge  the  jury  that  their  verdict 
must  be  for  the  plaintiff. — 1  Brick.  Dig.  535,  §  3.  That  was 
the  condition  of  the  case,  when  the  evidence  was  closed ; 
and  without  error  the  court  could  not  have  refused  the 
general  charge  requested  and  given. 

Affirmed. 
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Boykin  v.  Smith. 

Statutory  Reed  Action  in  nature  of  Ejectment. 

1.  Deposition  ;  caption,  and  certificate. — A  caption  is  ;iot  iuciispensable  to 
the  authenticity  of  a  deposition,  when  the  annexed  certificate  of  the  commis- 
sioner shows  that  it  was  taken  in  obedience  to  the  commission,  that  the 
witness  was  duly  sworn,  his  identity  being  affirmed,  and  that  his  answers 
were  reduced  to  writing,  as  nearly  as  possible  in  his  own  words,  and  signed 
by  him  in  the  presence  of  the  commissioner  ;  and  if  the  commissioner  also 
certifies  that  he  is  "  not  of  kin  or  counsel  of  and  for  the  parties  to  the  suit, 
or  in  any  manner  interested  therein,  "  this,  though  not  in  the  language  of 
the  statute  (Code,  §  3074),  is  a  substantial   compliance   with  its  requisitions. 

2.  Competency  of  witness;  transactions  with,  and  declarations  of  deceased  per- 
son.— In  ejectment,  or  the  corresponding  statutory  action,  by  one  of  several 
heirs  at  law,  against  the  grantee  by  quit-claim  of  another  heir,  the  defend- 
ant's grantor  can  nol  be  permitted  to  testify,  that  the  deceased  ancestor 
gave  him  the  land,  and  promised  to  make  him  a  title  to  it  :  though  the 
witness  is  not  a  nominal  party  to  the  record,  he  is  within  the  spirit  of  the 
statute  which  prohibits  a  party  from  testifying  to  "  any  transactions  with,  or 
statements  by  a  deceased  person,  whose  estate  is  interested  in  the  result  of 
the  suit''  (Code,  §3058),  and  the  action  is  within  the  terms  of  the  statute. 

3.  Acknowledgment  of  deed;  anffixiiency  of  certificate. — A  certificate  by  a 
justice  of  the  peace,  appended  to  a  deed,  which  states  that  the  grantors,  man 
and  wife,  appeared  before  him,  and  that  the  wife,  being  examined  apart, 
•'  acknowledged  she  signed  the  said  deed  of  her  own  free  will  and  accord, 
and  without  fear,  constraint,  or  persuasion  of  her  husband,  who  all  acknowl- 
edged they  signed,  sealed,  and  delivered  the  same,  for  the  purposes  therein  con- 
tained, "  is  not  a  substantial  compliance  with  the  requisitions  of  the  statute 
(Code,  §  2154),  and  does  not  render  the  deed  admissible  evidence  without 
further  proof. 

4.  Tax  sale  of  lands;  auditor's  certificate  to  purchaser,  on  redemption. — When 
lands  have  been  sold  for  unpaid  taxes,  and  bought  in  by  the  State,  the  audit- 
or's certificate  to  a  person  redeeming,  which  purports  to  "  transfer  all  the 
right  and  title  of  the  State  secured  by  said  purchase,  "  would  probably  be 
claim  and  color  of  title,  as  an  element  of  adverse  possession,  but  is  not 
admissible  evidence  as  a  muniment  of  title,  without  other  evidence  showing 
a  compliance  with  all  the  statutory  provisions  regulating  and  authorizing 
sales  of  lands  for  unpaid  taxes, 

5.  Parol  gift  of  lands,  and  possession  under  it. — When  a  son  enters  into  the 
possession  of  lands,  under  a  parol  gift  from  his  father,  he  is  a  mere  tenant 
at  will ;  and  his  possession,  however  long  continued,  does  not  become  adverse, 
until  asserted  so  openly  and  notoriously  as  to  raise  the  presumption  of  notice  to 
his  father ;  and  if,  after  the  death  of  his  father,  he  joins  with  the  other 
administrators  in  obtaining  an  order  for  the  sale  of  the  lands,  and  becomes 
himself  the  purchaser  at  the  sale,  this  is  a  distinct  recognition  of  the  father's 
title,  and  his  subsequent  possession  is  held  in  subordination  to  it  as  pur- 
chaser. . 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  Luther  R.  Smith. 
This  action  was  brought  by  Frank  Boykin,  against  Levi  T. 
Smith,  to  recover  an  undivided  one-eleventh   part  of  a    cer- 
Voii.  liXv. 
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tain  tract  of  land  containing  forty  acres,  particularly  de- 
scribed in  the  complaint ;  and  was  commenced  on  the  28th 
September,  1878.  The  plain tijff  claimed  title  to  the  land  as 
one  of  the  heirs  at  law  of  Burwell  Boykin,  deceased,  who 
died  in  the  spring  of  the  year  1859 ;  and  the  defendant 
claimed  under  a  quit-claim  deed  from  Christopher  Boykin, 
who  was  also  one  of  the  sons  and  heirs  at  law  of  said  Bur- 
well  Boykin.  Before  entering  on  the  trial,  as  the  bill  of 
exceptions  states,  "  the  plaintiff  moved  to  suppress  the  depo- 
sitions of  Christopher  Boykin  and  iSarcissa,  his  wife,  because 
the  answers  to  the  interrogatories  had  no  caption  to  them  ; 
and  because  that  part  of  the  commissioner's  certificate,  as 
regards  being  counsel,  or  kin,  or  related  to  the  parties  to  the 
suit,  is  so  defective  as  not  to  be  intelligible.  "  The  certificate 
to  said  depositions,  as  copied  in  the  transcript,  immediately 
follows  the  commission,  precedes  the  answers  of  the  wit- 
nesses, and  is  in  these  words  :  "  I,  W.  W.  Weir,  the  com- 
missioner named  in  the  annexed  commission,  do  hereby  cer- 
tify, that,  by  virtue  of  said  commission,  I  caused  Christopher 
Boykin  and  Narcissa  Boykin,  the  witnesses  named  in  said 
commission,  who  are  known  to  me  to  be  the  witnesses  to 
whom  the  annexed  interrogatories  were  filed,  to  come  before 
me,  at  Quitman,  on  this,  the  24:th  day  of  October,  1879  ;  and 
that  said  witnesses  were  by  me,  then  and  there,  duly  sworn 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  making  answers  to  said  interrogatories  ;  and  that 
they  separately  answered  the  same,  after  said  interrogatories 
were  propounded  to  them  by  me ;  and  that  their  answers 
were  written  down  by  me,  as  near  as  may  be  in  the  language 
of  the  witnesses,  and  were  read  over  to  the  witnesses,  and 
approved  and  signed  by  them  in  my  presence,  as  their  depo- 
sitions ;  and  that  the  foregoing  depositions  are  the  deposi- 
tions ot  said  witnesses,  taken  by  me  as  aforesaid.  And  I 
further  certify,  that  I  am  not  of  kin,  or  counsel  of  and  for 
the  parties  to  the  suit,  or  in  any  manner  interested  therein. 
In  witness  whereof,  "  &c.  The  court  overruled  the  motion 
to  suppress,  and  the  plaintiff  excepted. 

The  plaintiff  testified,  as  a  witness  for  himself,  "  that  he 
knew  the  lands  in  controversy,  and  had  resided  near  them 
all  his  life  ;  that  Christopher  Boykin  had  fenced  in  about 
ten  acres  of  said  land,  but  the  balance  had  always  been  in 
the  woods  ;  that  the  late  Burwell  Boykin  had  them  in  pos- 
session in  his  life-time,  and  exercised  rights  of  ownership 
over  them,  and  was  in  possession  of  them  when  he  died  ; 
that  said  Burwell  Boykin  left  eleven  heirs  surviving  him,  of 
whom  he  (said  witness)  was  one,  being  his  son  ;  and  that  he 
had  never  heard,  until  to-day,  that  bis  father  had  ever  made 
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a  parol  gift  of  said  lands  to  Christopher  Boykin,  the  brother 
of  witness.  "  The  plaintiff  then  introduced  one  B.  Burnes 
as  a  witness,  "  who  testified,  that  said  Burwell  Boykin  died 
in  the  spring  of  the  year  1859  ;  that  he  (witness),  Christopher 
Boykin,  and  one  Wright  became  the  administrators  of  said 
Burwell  Boy  kin's  estate,  and,  as  such  administrators, 
obtained  an  order  to  sell  his  lands,  among  which  was  the 
land  now  in  controversy  ;  that  said  lands  were  sold  by  said 
administrators,  in  the  fall  of  the  year  after  he  died,  and  at 
said  sale  he  (witness)  bought  the  lands  in  controversy,  and 
gave  his  notes  for  the  purchase-money,  and  got  a  bond  for 
titles  from  the  administrators  ;  that  he  bought  said  lands  in 
for  Christopher  Boykin,  who  said,  that  his  father  had  made 
a  parol  gift  of  said  lands  to  him,  but  that  some  of  the  heirs 
objected,  and  he  put  them  in  with  the  other  lands  of  the 
estate  to  be  sold ;  that  he  (witness)  said,  at  the  time  he  sold 
the  lands,  that  he  made  the  sale  in  order  to  get  some  valua- 
tion on  them  ;  that  he  had  never  paid  his  notes  for  the  pur- 
chase-money, and  had  never  been  called  on  to  pay  them  ; 
that  he  had  transferred  his  bond  for  title  to  Christopher 
Boykin  ;  and  that  the  records  of  the  sale  of  said  lands,  and  of 
said  administration,  had  been  destroyed  by  fire.  "  One 
Cooper,  another  witness  for  plaintiff,  testified,  "that  he 
knew  the  lands  sued  for  ;  that  all  of  it  was  in  the  woods, 
except  ten  acres  which  had  been  fenced  when  Christopher 
Boykin  claimed  it ;  that  he  heard  Burwell  Boykin  say,  that 
he  had  given  the  land  to  Christopher  Boykin  ;  that  Christo- 
pher Boykin  had  possession  of  the  land  for  about  thirty 
years  before  he  sold  it  to  defendant ;  and  that  Burwell  Boy- 
kin possessed  it  prior  to  the  possession  of  said  Christopher, 
and  claimed  it  in  his  life-time." 

The  defendant  then  introduced  as  evidence  the  deposi- 
tions of  said  Christopher  Boykin  and  Narcissa,  his  wife. 
The  answers  of  said  Christopher  to  the  direct  interrogatories, 
were  in  these  words  :  "  I  had  possession  of  said  lands  ; 
went  into  possession  thirty-four  years  ago  ;  remained  in  pos- 
session thirty-two  years,  and  gave  possession  to  Levi  T. 
Smith  about  two  years  ago.  Said  possession  was  peaceable. 
I  owned  the  land  thirty-two  years,  and  acquired  possession 
from  my  father,  Burwell  Boykin.  I  received  a  bond  for  title 
from  the  administrator  of  the  estate  of  Burwell  Boykin, 
deceased.  I  do  not  know  where  said  bond  now  is  ;  it  was 
misplaced.  I  gave  Levi  T.  Smith  my  tax-receipts  for  about 
twenty  years  taxes  on  said  lands,  being  for  years  prior  to  my 
selling  said  land.  I  gave  him  a  quit-claim  deed,  executed  by 
me  and  my  wife.  My  father  said,  he  would  give  me  title  to 
the  land  at  any  time ;  but,  as  he  was  killed,  he  never 
Vol.  lxt. 
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executed  a  deed  to  me.  "  His  answers  to  the  cross-inter- 
rogatories were  as  follows  :  "  I  acquired  possession  and 
ownership  from  Burwell  Boykin,  my  father ;  and  after  his 
death,  I  bought  the  land  from  J.  C.  Wright,  administrator  of 
his  estate,  at  administrator's  sale.  Burwell  Boykin  was  the 
owner  of  the  land,  before  I  came  into  possession  of  it.  I 
never  paid  the  purchase-money  for  the  land.  I  sold  the  land 
to  Levi  T.  Smith,  but  did  not  show  him  a  deed  to  it,  because 
it  was  misplaced.  He  asked  me  to  show  him  my  evidence  of 
title,  and  I  told  him  I  had  a  bond  for  title,  and  that  it  was 
misplaced.  I  was  in  possession  of  said  land,  and  owned  it 
by  gift  from  Burwell  Boykin.  He  is  dead,  and  his  lawful 
heirs  are,  "  mentioning  their  names.  "  I  was  never  njolested 
in  my  possession  of  said  *  land.  My  father  put  me  in  pos- 
session of  it,  and  told  me  that  I  could  have  it.  John  C.  Wright 
gave  me,  at  my  house  in  Choctaw,  a  bond  for  title,  about 
nineteen  or  twenty  years  ago.  "  The  testimony  of  Mrs. 
Narcissa  Boykin  was  substantially  the  same  as  that  of  her 
husband.  "  Plaintiff  objected  to  that  part  of  Christopher 
Boykin's  answers  which  related  to  conversations  or  trans- 
actions with  Burwell  Boykin,  deceased  ;  which  objection  the 
court  overruled,  and  the  plaintiff  excepted.  " 

The  defendant  then  offered  in  evidence  "  the  deed  for  said 
land  made  to  him  by  said  Christopher  Boykin  and  his  wife  ; 
to  which  plaintiff  objected,  on  account  of  the  following  cer- 
tificate." The  deed  referred  to  is  not  set  out  in  the  record, 
but  the  certificate  is  copied,  as  follows :  "  I,  J.  A.  Buckalew, 
a  justice  of  the  peace  in  and  for  the  said  county  and  State, 
hereby  certify,  that  the  within  named  parties,  Christopher 
Boykin  and  his  wife,  Narcissa  C.  Boykin,  personally  ap- 
peared before  me  this  day,  the  15th  January,  1878 ;  and  that 
said  Narcissa  C,  wife  of  Christopher  Boykin,  being  exam- 
ined by  me  separate  and  apart  from  her  husband,  touching 
the  signature  to  the  within  quit-claim  deed,  acknowledged 
she  signed  the  same  of  her  own  free  will  and  accord,  and 
without  fear,  constraint,  or  persuasion  of  her  husband,  who 
all  acknowledged  they  signed,  sealed,  and  delivered  the 
same,  for  the  purposes  therein  contained.  In  witness,"  &c. 
The  court  overruled  the  objection,  and  the  plaintiff  excepted  ; 
and  the  bill  of  exceptions  then  adds  :  "  The  defendant  then 
proved  the  execution  of  said  deed,  and  it  was  introduced  as 
evidence  to  the  jury;  to  which  the  plaintiff  objected,"  and 
excepted  to  the  overruling  of  his  objection. 

The  defendant  then  offered  in  evidence  "  a  certificate  of 
redemption  of  said  lands,  executed  to  him  by  Willis 
Brewer,  the  State  auditor,"  whose  signature  was  admitted. 
The  certificate  was  headed  "  Transfer  of  Land  Certificate,'^ 
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was  dated  the  13th  April,  1878,  and  in  these  words  :  "  Where- 
as, T.  S.  Ulmer,  tax-collector  in  and  for  the  county  of  Choc- 
taw at  the  time,  did  offer  for  sale,  and  proceed  to  sell  before 
the  court-house  door  of  said  county,  on  the  15th  day  of 
March,  1874,  the  following  tracts  or  parcels  of  land,  the  same 
being  duly  assessed  for  the  taxes  of  the  year  1873,  and 
delinquent  therefor,  and  being  sold  in  accordance  with  the 
law  for  the  sale  of  lands  delinquent  for  taxes  ;  and  ichereas, 
at  said  sale,  the  State  of  Alabama  did  purchase  the  said 
tracts  or  parcels  of  land,  a  record  of  which  was  duly  made 
and  recorded  in  this  department :  Now,  be  it  known  that, 
under  and  by  virtue  of  the  authority  in  me  vested,  by  the 
terms  of  an  act  to  define  the  duty  of  the  State  auditor  in  re- 
lation to  lands  sold  for  taxes  and*  purchased  by  the  State, 
approved  March  8th,  1876,  I,  W.  Brewer,  auditor  of  the 
State  of  Alabama,  do  hereby  transfer  to  Levi  T.  Smith  all 
the  right  and  title  of  the  State,  in  and  to  the  following  de- 
scribed tracts  and  parcels  of  land,  which  were  secured  to 
the  State  by  said  purchase,  to-wit,"  describing  the  lands 
sued  for,  "  Witness  my  hand,"  &c.  The  plaintiff  objected  to 
the  admission  of  this  certificate  as  evidence,  but  without 
stating  any  particular  ground  of  objection  ;  and  he  excepted 
to  the  overruling  of  his  objection.  The  only  other  evidence 
offered  in  connection  with  this  certificate  was  the  testimony 
of  the  defendant,  "  that  he  sent  the  money  to  the  auditor, 
and  received  said  certificate  by  mail ;  and  that  Christopher 
Boykin  had  given  him  possession  of  said  land  under  his  pur- 
chase, which  was  aboat  two  years'  ago." 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
among  other  things,  that  a  parol  gift  of  land  would  give  a 
party  a  right  to  enter  upon  the  premises,  and  not  become  a 
trespasser.  The  plaintiff  then  asked  the  following  charges, 
which  were  in  writing,  and  which  the  court  refused  to  give  : 

1.  That  the  parol  gift  of  the  land  by  Burwell  Boykin  to 
Christopher  Boykin  is  void,  and  said  Christopher's  posses- 
sion under  said  gift  was  not  adverse  to  plaintiff,  and  the 
time  of  his  occupancy  can  not  be  estimated  in  computing  the 
time  for  the  completion  of  the  ten  years'  adverse  possession. 

2.  If  the  jury  believe  the  evidence,  they  will  find  for  the 
plaintiff."  The  court  refused  each  of  these  charges,  and  the 
plaintiff  excepted  to  their  retusal ;  and  he  now  assigns  the 
refusal  of  these  charges  as  error,  together  with  the  rulings  of 
the  court  on  the  evidence,  to  which,  as  above  stated,  he 
reserved  exceptions. 

Glover  &  Taylor,  for  appellant. 
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S.  H.  Sprott,  contra. 

BEICKELL,  C.  J. — 1.  The  objections  to  the  depositions  of 
Christopher  and  Narcissa  Boykin  were  not  well  taken.  A 
caption  is  not  indispensable  to  the  authenticity  of  a  depo- 
sition, when,  by  the  certificate,  it  is  shown  to  have  been  taken 
in  obedience  to  the  commission,  by  the  commissioner  therein 
named,  the  personal  identity  of  the  witness  affirmed,  his 
answers  reduced  to  writing  by  the  commissioner,  and  that  he 
was  duly  sworn.  Every  fact  is  certified  to  the  court  which  is 
essential ;  and  it  is  unimportant  whether  the  facts  are  stated 
in  a  caption,  which  must  be  certified,  or  embodied  in  a  single 
certificate.  The  affirmation  by  the  commissioner  that  he  was 
"  not  of  kin,  or  counsel  of  and  for  the  parties  to  this  suit,  or  in 
any  manner  interested  therein,"  was  a  substantial  compliance 
with  the  requisition  of  the  statute. 

2.  But,  in  permitting  Christopher  Boykin  to  testify  that  he 
acquired  possession  of  the  lands  from  his  deceased  father, 
and  that  his  father  said  he  would  give  him  title  to  the  lands, 
the  Circuit  Court  erred.  True,  the  witness  is  not  a  nominal 
party  to  this  suit;  but  the  defendant  is  his  grantee,  claiming 
to  have  derived  from  him  the  title  which  was  vested  in  his 
father  while  living.  The  appellant  was  claiming  to  recover 
an  undivided  one-eleventh  part  of  the  lands,  as  having 
descended  to  him  from  his  father.  If  the  suit  were  between 
the  appellant  and  Christopher  Boykin,  the  latter  would  be 
within  the  Avords  of  the  exception  in  the  statute  prohibiting 
a  party  from  testifying  "  to  transactions  with,  or  statements  by 
a  deceased  person,  whose  estate  is  interested  in  the  result  of  the 
suit." — Code  of  1876,  §  3058.  The  purpose  of  the  evidence, 
and  the  only  result  to  be  reached  by  it,  would  be  to  take 
away  the  legal  rights  of  the  appellant  as  heir  at  law.  The 
policy  of  the  exception  is  the  exclusion  of  the  parties  in  inter- 
est, from  testifying  to  transactions  with,  or  statements  by  a 
deceased  person,  when  the  purpose  of  the  evidence  is  to 
diminish  the  rights  of  the  deceased,  or  of  those  claiming  in 
succession  to  him. — Key  v.  Jones,  52  Ala.  247.  That  the 
grantee  of  the  witness  is  the  nominal  partv  defendant,  can 
not  render  him  competent.  He  is  still  within  the  spirit  and 
policy  of  the  exception,  which  intends  there  shall  be  mutu- 
ality in  the  operation  of  the  statute  rendering  parties  com- 
petent witnesses.  If  death  has  sealed  the  lips  of  one  party, 
the  law  intends,  as  to  this  species  of  evidence,  to  seal  the 
lips  of  the  living.  A  conveyance  with  or  without  warranty, 
or  a  transfer  of  the  subject-matter  pf  the  suit  to  another, 
can  not  enable  the  living  party  to  testify  ;  or  the  policy  of  the 
exception  could,  at  the  pleasure  of  parties,  be  defeated,  and 
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all  the  evils  of  champerty  and  maintenance  let  in,  inducing 
speculative  litigation,  and  corrupting  the  administration  of 
justice. —  Leivis  v.  Boston,  60  Ala.  470. 

3.  The  certificate  of  acknowledgment  of  the  conveyance 
from  Christopher  Boykin  and  wife  to  Smith  is  not  in  sub- 
stantial compliance  with  the  statute,  and  did  not  authorize 
the  reading  of  the  conveyance  in  evidence  without  further 
proof.— Code  of  1876,  §  2154 ;  Keller  v.  Moore,  51  Ala.  340. 

4.  The  certificate  of  the  auditor  would,  probably,  be  a 
-claim  and  color  of  title,  \^hich  would  support  a  possession 
.under  it  as  adverse,  if  continued  so  long  that  the  statute  of 
limitations  operating  upon  it  would  bar  an  entry,  or  an  action 
by  the  true  owner  for  a  recovery  of  the  lands.  It  was  not 
.offered,  however,  as  an  element  of  an  adverse  possession,  but 
as  a  muniment  of  title — as  evidence  that  the  title  of  the  true 
owner  had  been  divested,  and  that  the  defendent  had  suc- 
ceeded to  it,  A  tax  sale,  whether  an  individual  or  the  State 
becomes  the  purchaser,  will  not  pass  title — will  not  divest 
the  estate  of  the  true  owner — is  a  mere  nullity,  unless  the 
party  claiming  under  it  shows  that  all  the  provisions  of  law, 
precedent  to,  and  authorizing  the  sale,  have  been  complied 
with  substantially.— 2  Brick.  Dig.  469,  §§  28-38 ;  Oliver  v. 
Robinson,  58  Ala.  46.  Without  the  ofi'er  to  introduce,  or  the 
introduction  of  evidence  of  a  compliance  with  the  statute, 
the  certificate  of  the  auditor  ought  not  to  have  been  admitted. 

5.  The  only  claim  of  title  asserted  by  Christopher  Boykin, 
was  under  a  parol  gift  from  his  father.  The  gift,  if  suc- 
<;eeded  by  possession,  created  a  mere  tenancy  at  will.  The 
possession  was  by  permission  of  the  donor,  and  in  subordi- 
nation to  his  title,  until  it  was  asserted  as  hostile,  so  openly 
and  notoriously  that  notice  of  the  adverse  claim  could 
be  imputed  to  him.  The  possession,  however  long  continued, 
if  the  donee  recognizes  and  acknowledges  the  title  of  the 
donor,  is  not  adverse,  and  furnishes  no  room  for  the  opera- 
tion of  the  statute  of  limitations. — Collins  v.  Johnson,  57  Ala. 
304.  Hostility  to  the  title  of  the  true  owner  is  an  indispen- 
sable element  of  adverse  possession.  There  is  a  want  of 
evidence,  in  this  record,  of  any  claim  of  title  or  possession 
by  Christopher  Boykin,  other  than  under  the  parol  gift,  or 
hostile  to  the  title  of  his  father.  There  was,  by  the  order  of 
sale  of  the  lands,  which  he,  as  one  of  the  administrators  of 
his  father,  participated  in  obtaining,  and  his  purchase  at  the 
sale,  a  distinct^recognition  and  acknowledgment  of  the  supe- 
riority of  the  title  with  which  his  father  was  clothed,  and 
which,  on  his  death,  descended  to  his  heirs.  The  sale  ter- 
minated the  tenancy  at  will;  and  he  was  in  possession, 
afterwards,  as  a  purchaser,  no        ving  received  a  conveyance 
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of  title,  and  without  making  payment  of  the  purchase-money. 
The  subsequent  possession  was  in  subordination  to  the  title 
of  the  heirs  of  his  intestate  ;  and  upon  it  neither  the  statute 
of  limitations,  nor  presumptions  arising  from  lapse  of  time, 
would  operate. —  Collins  v.  Johnson,  supra;  McQueen  v.  Icey, 
36  Ala,  308.  The  charges  requested  by  the  appellant  ought 
to  have  been  given. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  is  remanded. 


Jordan  v,  Jordan's  Adm'r. 

Trover  hy  Administrator,  against  Decedent's  Children. 

1.  Probate  of  will,  or  testamentary  paper. — When  a  written  instrument  is 
testamentary  in  its  character,  and  is  executed  in  conformity  to  the  provisions 
of  the  statute  of  wills,  no  matter  what  may  be  its  form,  it  can  only  operate  as 
a  will,  and  rights  under  it  can  not  be  asserted  or  recognized  until  it  has 
been  admitted  to  probate  in  the  pro^Der  forum. 

2.  Whether  instrument  is  will  or  deed. — In  determining  whether  an  instru- 
ment is  a  deed  or  a  will,  when  it  is  properly  executed  to  operate  as  either,  it 
is  not  material  what  it  is  called  on  its  face,  nor  how  it  was  received  and  acted 
on  by  the  parties  claiming  under  it :  the  material  inquiry  is,  as  to  the  effect 
and  operation  which  the  maker  intended  it  to  have  ;  and  if  his  intention,  as 
collected  from  the  terms  of  the  instrument,  when  read  in  the  light  of  sur- 
rounding circumstances  at  the  time  of  its  execution,  was  that  it  should  not 
take  etiect  until  after  his  death,  should  not  convey  any  vested  right  or  inter- 
est, but  should  be  revocable  during  his  life,  it  is  testamentary  in  its  nature, 
and  can  only  operate  as  a  will. 

3.  Savie. — The  instrument  in  this  case,  which  was  properly  executed  as 
either  a  deed  or  will,  was  delivered  by  the  maker  to  one  of  the  beneficiaries, 
and  was  duly  recorded  as  a  deed.  By  its  terms,  in  consideration  of  natural 
love  and  affection,  using  the  words  "give,  grant,  and  convey,"  and  speaking 
of  the  property  as  "deeded"  and  "  bequeatt>ed,"  the  maker  disposed  of  all 
her  personal  property  to  the  several  beneficiaries,  who  were  her  children  and 
grand-children,  [giving  specified  sums  of  money  to  each,  with  particular 
artieleslof  personal  property  ;  directing  two  of  her  sons  to  "  take  charge  of  all 
the  property  herein  and  elsewhere  deeded,  and  proceed  to  place  the  owners 
thereof  in  possession  of  the  same,  with  the  least  possible  delay  and  expense, 
after  my  [her]  death  "  ;  also  directing  "  the  proceeds  of  all  the  personal  prop- 
erty and  effects  not  otherwise  herein  bequeathed "  to  be  equally  divided 
among  the  persons  named,  and  giving  parti(Milar  instructions  as  to  her  burial 
and  the  decoration  of  her  grave.     Held,  a  will,  and  not  a  deed. 

4.  S(ime  ;  two  instruments  construed  together. — Held,  also,  that  another  instru- 
ment, executed  ou  the  same  day  with  the  former,  by  which  the  maker  con- 
veyed all  her  lauds,  though  referred  to  in  (he  instrument  disposing  of  the 
personal  property,  and  therefore  to  be  construed  together  in  ascertaining  the 
intention  as  to  each,  would  not  necessarially  determine  the  character  of  the 
former  instrument,  when  the  terms  and  provisions  of  the  two  are  distinct 
and  variant. 

Appeal  from  the  Circuit  Court  of  Etowah. 
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Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  the  admiuistrator  of  the  estate 
of  Mrs.  Elizabeth  G.  Jordan,  deceased,  against  David  C. 
Jordan,  John  Jordan,  Arethusa  A.  Jordan,  and  Alexander 
Jordan,  who  were  children  of  said  decedent ;  sought  to  re- 
cover damages  for  the  defendants'  conversion  of  various, 
articles  of  personal  property,  particularly  described  in  the 
complaint,  consisting  of  cattle,  horses  and  mules,  corn,  oats 
and  wheat,  wagons,  plows  and  farming  implements,  house- 
hold and  kitchen  furniture,  bank-notes,  and  money;  and  was 
commenced  on  the  29th  February,  1876.  The  record  does 
not  show  what  pleas  were  filed,  but  the  cause  was  tried  on 
issue  joined.  On  the  trial,  as  the  bill  of  exceptions  states, 
"  the  plaintiff  introduced  testimony  tending  to  show  title  in 
his  intestate  to  the  property  sued  for,  its  conversion  by  the 
defendants,  and  its  value  at  the  time  of  the  conversion ; " 
and  the  defendants  then  offered  in  evidence  an  instrument  of 
writing,  with  the  probate  and  certificate  of  record  thereof, 
under  which  they  claimed  the  property  described  in  the  com- 
plaint, and  which  was  in  the  following  words  : 

"  State  of  Alabama,  )  Know  all  men  by  these  presents, 
Etowah  County,  f  that  I,  Elizabeth  G.  Jordan,  of  the 
county  of  Etowah  and  State  of  Alabama,  for  and  in  consid- 
eration of  the  love  and  affection  I  have  for  the  following 
named  persons,  do  give,  grant  and  convey  to  each  of  them, 
as  hereinafter  named  and  specified,  the  following  described 
personal  property,  of  which  I  am  at  present  seized  and 
possessed,  and  which  I  hold  in  my  own  right  and  title,  with 
the  conditions  and  specifications  hereinafter  named — to-wit : 
to  my  beloved  grandson,  Daniel  B.  Murphrey,  son  of  my 
daughter,  Mary  E.  Murpliree,  I  do  hereby  give,  grant,  and 
convey  two  hundred  dollars  in  cash ;  and  to  Martha  A. 
Chandler,  the  daughter  of  Emily  Jane  Chandler,  one  hundred 
and  twenty-five  dollars  in  cash ;  and  to  Elizabeth  G.  Chand- 
ler, the  daughter  of  Emily  Jane  Chandler,  one  hundred  and 
twenty-five  dollars  in  cash,  and,  as  my  namesake,  one  feather- 
bed and  bed-clothing  for  same  ;  and  to  Mary  A.  Chandler, 
the  daughter  of  Emily  Jane  Chandler,  one  hundred  and 
twenty-five  dollars  in  cash  ;  and  to  my  grandson,  John  D. 
Chandler,  the  son  of  Emily  Jane  Chandler,  the  sum  of  one 
hundred  and  twenty-five  dollars  in  cash ;  all  of  which  several 
sums  of  money  is  to  be  paid  out  of  of  the  proceeds  of  my 
personal  property  ;  and  to  my  beloved  daughter,  Arethusa 
Angeline  Jordan,  six  hundred  dollars  in  cash,  out  of  the 
money  now  on  hand,  and  the  proceeds  of  other  personal 
property,  and  also  four  feather-beds  and  bedsteads,  and 
two-thirds  of  the  bed-clothing,  one  bureau,  one  wardrobe. 
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and  six  head  of  cattle,  known  as  her  cattle  ;  also,  my  buggy, 
and  one  horse,  to  be  selected  by  her  own  choice  out  of  my 
stock  of  horses  ;  also,  twelve  months'  support,  out  of  my 
provisions  or  proceeds  of  the  crops  grown  on  my  place  ;  and 
to  Ehzabeth  G.  Jordan,  the  daughter  of  David  C.  Jordan, 
one  feather-bed  and  bed-clothing ;  and  to  Elizabeth  G.  Jor- 
dan, the  daughter  of  John  Jordan,  one  feather-bed  and 
bed-clothing.  Also,  I  give  to  my  children,  Alexander  Jor- 
dan, David  C.  Jordan,  John  Jordan,  and  Arethusa  A.  Jordan, 
the  proceeds  of  all  the  personal  property  and  ejBfects  not 
otherwise  herein  bequeathed ;  said  proceeds  to  be  equally 
divided  between  the  above  children,  to-wit,  Alexander,  David 
C,  John,  and  Arethusa  A.  Jordan.  I  also  request  that  my 
children,  herein  named,  will  bury  my  body  by  the  side  of  my 
husband,  William  G.  Jordan,  in  like  manner  with  him,  and 
decorate  my  grave  in  like  manner  with  his ;  and  I  also 
further  request  and  enjoin  upon  my  son,  David  C.  Jordan, 
that  he  take  charge  of,  and  manage  in  the  interest,  and  to 
the  benefit  of  my  daughter,  Arethusa  A.  Jordan,  all  the  real 
and  personal  property  herein  and  elsewhere  deeded  unto  her, 
the  said  Arethusa  A.  Jordan.  I  also  further  request,  that 
my  sons,  Alexander  Jordan  and  Daniel  C.  Jordan,  shall  take 
charge  of  all  the  real  and  personal  property  herein  and 
elsewhere  deeded,  and  that  they  proceed  to  place  the  owners 
thereof  in  possession  of  the  same,  with  the  least  delay  and  ex- 
pense possible  after  my  death.  To  all  of  which  I  have  here- 
unto set  my 'hand  and  seal,  this,  the  25th  day  of  July,  one 
thousand  eight  hundred  and  seventy-four." 

This  instrument  was  signed  by  Mrs.  Jordan,  the  plaintiff's 
intestate,  and  attested  by  three  witnesses  ;  and  it  was  ad- 
mitted to  record,  as  shown  by  the  indorsements  on  it,  on 
proof  by  one  of  the  subscribing  witnesses,  in  the  prescribed 
form  for  the  proof  of  conveyances,  on  the  27th  August,  1874. 
"  It  was  admitted,"  the  bill  of  exceptions  states,  "  that  this 
instrument  was  signed  and  attested  as  shown  on  its  face,  on 
the  day  it  bears  date,  and  was  delivered  to  D.  C.  Jordan,  one 
of  the  parties  therein  named  ;  and  that  the  property,  the 
conversion  of  which  is  sued  for,  is  the  same  property  men- 
tioned in  said  instrument;  and  that  the  defendants  took 
possession  of  said  property,  and  claimed  and  sold  it  for  the 
purpose  of  disposing  of  it  as  directed  in  said  instrument ; 
and  that  said  instrumeut  has  never  been  admitted  to  probate 
as  a  will  in  the  courts  of  this  State.  The  plaintiff  objected 
to  said  instrument  being  read  in  evidence  to  the  jury,  on  the 
ground  that  it  was  a  will,  and  not  a  deed  of  gift ;  which 
objection  the  court  sustained,  and  refused  to  allow  the  de- 
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fendants  to  read  the  said  instrument  in  evidence  to  the  jury  ; 
and  they  excepted  to  said  ruling." 

The  defendants  offered,  also,  "  to  introduce  in  evidence  to 
the  jury  the  original  deed,  of  which  the  following  is  a  true 
copy  :"  "  The  State  of  Alabama,  Etowah  County,  July  the 
25th  day,  one  thousand  eight  hundred  and  seventy-four. 
Know  all  men  by  these  presents,  that  I,  Elizabeth  Graham 
Jordan,  for  and  in  consideration  of  the  love  and  affection  I 
have  for  my  children,  herein  named,  to-wit,  Alexander  Jor- 
dan, David  Carnes  Jordan,  John  Jordan,  and  Arethusa 
Angeline  Jordan,  do  by  these  presents  give,  grant  and  con- 
vey unto  my  children,  the  said  Alexander  Jordan,  David 
Carnes  Jordan,  John  Jordan,  and  Arethusa  Angeline  Jordan, 
all  the  following  real  estate,  lying  and  being  in  the  county  of 
Etowah,  and  known  and  described  as  follows,"  describing  it 
by  the  number  of  the  township,  range,  and  section,  "  with 
all  the  rights,  titles  and  appurtenances  thereunto  belonging  ; 
to  have  and  to  hold  unto  them,  their  heirs  and  assigns, 
forever ;  excepting  one  acre  from  the  home  tract  of  land, 
including  the  family  burying-ground,  where  my  deceased 
husband,  William  G.  Jordan,  now  lies  buried  ;  the  said  acre 
to  be  laid  off  in  a  square  form,  in  such  a  manner  as  that  the 
grave  of  William  G.  Jordan  may  be  at  or  near  the  centre  of 
said  acre  of  land.  The  said  land,  as  named  and  desci'ibed 
above,  shall  be  divided  equaly  between  the  above  named 
children,  by  agreement,  or  equitable  division  of  the  same. 
To  all  of  which  I  have  hereunto  set  my  hand  and  seal,  this, 
the  25th  day  of  July,  one  thousand  and  eight  hundred  and 
seventy-four."  This  instrument  was  signed  by  Mrs.  Jordan, 
the  plaintiffs  intestate,  and  was  attested  by  the  same  three 
witnesses  who  had  attested  the  former  instrument ;  and  it 
was  admitted  to  record  as  a  deed,  on  proof  by  one  of  the 
subscribing  witnesses,  on  the  27th  day  of  August,  1874. 
This  deed  was  offered,  the  bill  of  exceptions  states,  "  in  con- 
nection with  said  deed  to  the  personal  property,  and  to 
prove,  in  connection  therewith,  that  both  of  said  deeds  were 
executed  and  delivered  by  (?)  the  parties  named  in  said 
instrument.  It  was  admitted  that  said  deed  was  signed  and 
attested,  and  delivered  to  D.  C.  Jordan,  at  the  same  time  the 
other  was.  But  the  plaintiff  objected  to  said  deed  being 
read  to  the  jury  in  connection  with  the  first  instrument,  and 
in  connection  with  the  said  testimony  offered  to  be  made  by 
the  defendants,  on  the  same  grounds  on  which  he  objected 
to  the  introduction  of  the  first ;  and'  the  court  substained 
his  objection,  and  refused  to  let  said  last-named  instrument, 
with  its  probate  and  certificate  of  record,  be  read  in  evidence 
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to  the  jury  in  connection  with  said  first  instrument ;  to  which 
ruling,  also,  the  defendants  excepted." 

The  rulings  of  the  court  to  which  exceptions  were  reserved, 
as  above  stated,  are  now  assigned  as  error. 

James  Aiken,  Wm.  B.  Martin,  and  John  H.  Disque,  for  the 
appellants,  cited  Golding  v.  Golding,  24  Ala.  122 ;  Adams  v. 
Broughton,  13  Ala.  73 1 ;  Thompson  v.  Johnson,  19  Ala.  60 ; 
Elmr.re  v.  BInstin,  28  Ala.  309  ;  Hall  v.  Burkham,  59  Ala.  349 ; 
42  Ala.  589. 

John  W.  Inzer,  contra,  cited  Gilham  v.  Martin,  42  Ala.  265  ; 
Walker  v.  Jones,  23  Ala.  448 ;  Kinnebrew  v.  Kinnehrew,  35  Ala. 
628  ;  Brewer  v.  Baxter,  41  Geo.  212  ;  5  Amer.  Rep.  530 ; 
1  Eedf.  Wills,  170-71. 

BRICKELL,  C  J. — Any  instrument  in  writing,  whatever 
may  be  its  form,  executed  in  conformity  to  the  provisions  of 
the  statute  of  wills,  manifesting  a  posthumous  destination  of 
property,  real  or  personal,  can  take  effect  only  as  a  will ;  and 
rights  under  it  can  not  be  asserted  or  recognized,  until  it  has 
been  admitted  to  probate  in  the  proper  forum. — Dunn  v. 
Bank  of  Mobile,  2  Ala.  152  ;  Shepherd  v.  Nahors,  6  Ala.  631 ; 
Gilham  V.  Martin,  42  Ala.  365  ;  Daniel  v.  Hill,  52  Ala.  430  ; 
Elmore  v.  Mitstin,  28  Ala.  309 ;  Kinnebrew  v.  Kinnebrew, 
35  Ala.  625.  It  is  not  a  matter  of  moment,  what  is  the 
designation  of  the  instrument  upon  its  face,  nor  how  it  may 
have  been  received  and  acted  upon  by  the  parties  having 
beneficial  interests  under  it.  The  true  inquiry  is,  as  to  the 
efiect  and  operation  the  party  making  it  intended  it  to  have. 
A  will  is  defined  to  be  an  instrument  by  which  a  person 
makes  a  disposition  of  property  to  take  eftect  after  his 
death  ;  and  as  its  operation  is  postponed  during  life,  it  is, 
in  its  own  nature,  ambulatory  and  revocable.  It  is  this  am- 
bulatory and  revocable  quality  which  distinguishes  it  from 
deeds,  and  other  similar  instruments  of  transfer  or  convey- 
ance, taking  effect,  if  at  all,  at  the  time  of  execution.  Not 
that  instruments  of  transfer  or  conveyance  must  necessarily 
pass  present,  immediate  rights  of  possession  or  enjoyment ; 
but,  whatever  is  the  right  or  interest  created,  it  must  pass  at 
the  time  of  execution.  When  the  interest  is  created  and 
passes  by  such  instruments,  the  postponement  of  possession 
or  enjoyment,  or  of  vesting,  is  produced  by  the  express  term^, 
and  not  by  the  nature  of  the  instrument.  The  illustration 
usually  given  in  the  books  is  of  a  deed  by  which  the  grantor 
limits  lands  to  the  use  of  himself  for  life,  with  remainder  to 
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the  use  of  A  in  fee.  The  usufructuary  enjoyment  is  precise- 
ly the  same,  as  if  he  should  by  his  will  devise  such  lands  to 
A  in  fee.  The  difference  between  the  two,  however,  is  appa- 
rent. Immediately  upon  the  execution  of  the  deed,  the 
remainder  in  fee  vests,  though  possession  and  enjoyment  is 
postponed.  By  no  act  of  the  grantor  can  it  be  revoked,  an- 
nulled, defeated,  or  impaired.  The  execution  of  the  will 
passes  no  estate,  vests  no  title,  creates  no  interest  or  right ; 
all  are  dependent  upon  the  death  of  the  testator,  in  whom 
resides  the  absolute,  unqualified  power  of  revocation,  though 
it  is  not  reserved  or  expressed. 

It  is  often  a  matter  of  extreme  difficulty  to  ascertain,  when 
an  instrument  is  unskillfully  drawn — when  it  employs  alike 
apt  words  of  conveyance  and  of  devise  or  bequest,  commin- 
gles provisions  often  found  in  deeds,  with  provisions 
generally  found  in  wills  ;  and  there  is  an  express  postpone- 
ment of  possession  and  enjoyment  until  after  the  death  of 
the  party  executing  it — whether  it  is  intended  as  testament- 
ary, or  as  a  conveyance  operating  presently  to  create 
estates,  rights  and  interests,  which  are  irrevocable.  It  is  the 
intention  of  the  party  executing,  to  be  collected  from  the 
terms  of  the  instrument,  when  these  are  read  in  the  light  of 
surrounding  circumstances,  which  must  prevail. 

The  instrument  proposed  to  be  introduced  as  the  evidence 
of  the  appellants'  title,  and  of  the  divestiture  of  the  title  of 
the  intestate,  Mrs.  Jordan,  was  executed  and  delivered  by 
her ;  and  it  is  properly  executed  either  as  a  will,  or  as  a 
deed.  It  disposes  of  money  then  in  the  possession  of  the 
intestate,  and  of  money  to  be  raised  by  a  sale  of  personal 
property  not  otherwise  specifically  disposed  of ;  and  con- 
tains directions  as  to  the  burial  and  decoration  of  the  grave 
of  the  maker.  It  commences  with  the  words  :  "For  and  in 
consideration  of  the  love  and  affection  I  have  for  the  follow- 
ing named  persons,  I  do  give,  grant,  and  convey  to  each  one 
of  them ;  "  and  it  concludes,  "  and  I  also  further  request 
and  enjoin  upon  my  son  David  C.  Jordan,  that  he  take 
charge  of,  and  manage  in  the  interest,  and  to  the  benefit  of 
my  daughter,  Arethusa  A.  Jordan,  all  the  real  and  personal 
property  herein  and  elsewhere  deeded  unto  her,  the  said 
Arethusa  A.  Jordan.  I  also  further  request  that  my  sons, 
Alexander  Jordan  and  David  C.  Jordan,  shall  take  charge  of 
all  the  real  and  personal  property  herein  and  elsewhere 
deedeA,  and  that  they  proceed  to  place  the  owners  thereof 
in  possession  of  the  same,  with  the  least  delay  and  expense 
possible,  after  my  death  "  ;  followed  by  the  testimonial  clause 
usual  in  deeds^  There  cannot  be  any  particular  impoTtance 
attached  to  the  word  "  deeded,"  though,  in  popular  accepta- 
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tion  it  signifies  a  transfer  by  deed,  found  in  the  concluding 
clause  of  the  instrument  which  we  have  quoted.  ^  In  a  pre- 
ceding part  of  the  instrument,  is  found  this  clause,  "  The 
proceeds  of  all  the  personal  property  and  effects  not  other- 
wise herein  bequeathed"  which  signifies  a  disposition  by 
will.  (These  words  were  doubtless  used  loosely  and  carelessly, 
and  do  not  afford  any  valuable  aid  in  arriving  at  the  inten- 
tion of  the  donor.  That  is  more  satisfactorily  ascertained 
from  a  careful  consideration  of  the  whole  structure,  and  all 
the  terms  of  the  instrument,  to  which  we  are  confined,  there 
not  being  any  evidence  of  the  circumstances  surrounding  the 
donor  when  it  was  executed,  which  would  aid  in  ascertaining 
the  intention2)From  the  whole  structure,  and  all  the  terms  of 
the  instrument,  we  are  satisfied  it  is  strictly  testamentary — 
that  it  was  intended  by  the  donor  as  a  disposition  of  all  her 
personal  property,  to  take  effect  after  her  death. 

The  sons,  David  C,  and  Alexander  Jordan,  are  not  nom- 
inated as  executors ;  but  the  duties  they  are  required  to 
perform,  are  strictly  executorial.  It  is  only  after  the  death 
of  the  donor,  that  they  have  capacity  or  authority  to  take 
any  step  ;  and  then  it  is  that  they  are  to  take  charge  of  all 
the  property,  the  money  on  hand,  and  the  other  property  of 
which  disposition  is  made,  and  to  place  the  owners  in  posses- 
sion. An  irrevocable  disposition  of  money  in  the  possession 
of  the  donor,  and  of  which,  during  life,  possession  is  to 
remain  with  him,  is  not  usual,  nor  can  it  be  supposed  it  was 
in  this  instance  contemplated.  It  would  scarcely  have  been 
a  violation  of  duty  and  of  good  faith,  which  a  court  of 
equity  would  have  intervened  to  prevent,  if  the  donor  had 
made  a  hazardous  loan,  or  an  injudicious  investment  of  the 
money,  after  the  execution  of  the  instrument;  nor  can  we 
suppose  that,  under  any  circumstances,  the  aid  of  the  court 
could  have  been  invoked,  to  compel  her  to  give  security  for 
its  payment  on  her  death ;  or  that  a  receiver  would  have 
been  appointed,  to  hold  it  during  her  life,  that  on  her  death 
it  should  reach  the  destination  given  it  by  the  instrument. 
Nor  can  it  be  supposed  that  it  was  the  intention,  if  from  any 
cause  the  identical  money  on  hand  at  the  execution  of  the 
instrument  should  have  been  lost  or  converted,  and  at  her 
death  there  was  other  moneys  sufficient  to  meet  the  disposi- 
tions of  the  instrument,  that  the  right  of  the  donees  should 
not  attach  to  such  moneys— that  their  rights  were  confined 
and  limited  to  the  identical  money  in  the  hands  of  the  donor 
when  the  instrument  was  executed.  Yet,  if  it  is  a  deed, 
speaking,  and  taking  effect  from  its  execution,  that  would  be 
the  consequence  ;  while,  if  it  is  a  will,  speaking  and  taking 
effect  from  the  death  of  the  donor,  their  rights  would  attach 
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to  the  moneys  then  on  hand.  Again,  the  disposition  is  of  all 
the  personal  property  of  the  donor ;  and  if  it  be  a  deed,  it 
strips  her  of  all  right  and  interest  therein,  except  possession 
during  her  life.  It  is  evident,  portions  of  this  property 
must  be  consumed  in  the  use,  and  much  of  it  was  of  that 
kind  which  may  be  designated  'perishable.  If  the  instrument 
was  irrevocable — if  it  was  a  deed,  and  she  was  limited  to  the 
nse  for  life — she  would  have  been  subject  to  disturbance  by 
the  donees  in  remainder,  if  wasteful  in  the  use,  or  negligent 
in  the  care  of  the  property.  Again,  the  gift  to  the  daughter 
Arethusa,  of  other  things,  is  of  "  a  horse  to  be  selected  of  her 
own  choice  out  of  my  stock  of  horses ;  also,  twelve  months 
support  out  of  any  provisions  or  proceeds  of  the  crops  grown 
upon  my  place."  This,  taken  in  connection  with  the  gifts  of 
feather-beds  to  her  children  and  grand-children,  and  with  the 
directions  for  the  burial  and  decoration  of  the  grave  of  the 
donor,  indicate  that  her  purposes  were  testamentary.  And 
when  the  instrument  is  examined  in  all  its  parts — when  the 
consequences  of  construing  it  as  a  deed,  and  the  character  of 
the  property  upon  which  it  operates,  are  considered — we  can 
not  avoid  the  conclusion,  that  it  is  strictly  testamentary  ;  if 
these  consequences  had  been  explained  to  the  donor,  at  the 
time  of  its  execution,  and  of  her  the  inquiry  had  been  made, 
whether  she  intended  conveying  an  interest  that  would  vest 
before  her  death,  and  would  be  irrevocable,  that  she  would 
have  answered  it  negatively  ;  that  her  purpose  was  a  disposi- 
tion taking  effect  on  her  death,  leaving  her  during  life  the 
unqualified  dominion  of  ownership,  with  all  its  incidents. 

The  instrument  executed  on  the  same  day,  purporting  to 
be  a  conveyance  of  lands,  is,  doubtless,  the  instrument  re- 
ferred to  as  passing  property  " elseiohere  deeded"  That  it 
may  and  ought  to  be  looked  to,  in  determining  whether  the 
instrument  under  which  title  to  the  personal  property  is 
claimed  is  a  deed  or  a  will,  we  do  not  doubt.  All  contempo- 
raneous instruments,  referring  the  one  to  the  other,  should 
be  considered  in  construing  either ;  and  when  two  instru- 
ments have  been  contemporaneously  executed,  the  one  in 
form  a  will,  and  the  other  a  deed,  the  nearness  of  the  one 
act  to  the  other  has  induced  the  courts  to  regard  them  as 
one. — 1  Jarman  on  Wills,  15.  It  will  not  follow,  however, 
because  the  instrument  relating  to  the  lands  is  a  deed,  that 
the  instrument  relating  to  the  personalty  would,  of  neces- 
sity, be  a  like  conveyance.  An  argument  could  be  drawn,  of 
more  or  less  importance,  from  the  fact,  dependent  upon  the 
uncertainty  in  which  its  doubtful  and  ambiguous  terms 
might  leave  the  mind.  If  the  two  instruments  were  embodied 
in  one,  yet,  it  could   be   testamentary   in  one  part,   and  a 
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present  conveyance  in  another. — Kinnebrew  v.  Kinnebrew, 
35  Ala.  628.  Without  determining  whether  the  instrument 
relating  to  the  lands  should  be  regarded  as  testamentary,  or 
as  a  deed,  it  is  too  variant  and  distinct  in  its  terms  to  con- 
trol the  dispositions  of  the  personal  property. 

The  rulings  of  the  Circuit  Court   were  in  conformity   to 
these  views,  and  its  judgment  must  be  affirmed. 


Ritch  1?.  Thornton. 

Attachment  by  Landlord,  against  Tenant's  Crop. 

1.  What  errors  avail,  after  judgment  by  default,  or  nil  dicit. — After  judgment 
by  default,  or  by  nil  dicit,  if  the  complaint  contains  a  substantial  cause  of 
action  (Code,  §  3158),  formal  defects  are  not  available  on  error. 

2.  Statute  of  frauds  ;  declaring  on  contract  void  tinder. — In  declaring  on  a 
contract  which  is  required  to  be  in  writing  (Code,  §  2121),  it  is  not  necessary 
to  aver  in  the  complaint  that  it  was  reduced  to  writing  ;  and  although  the 
complaint  may  show  that  the  contract  was  not  reduced  to  writing,  the  stat- 
ute  of  frauds   must  be  pleaded,  or  it    will    be   held   to   have   been  waived. 

3.  Vey-dict  in  excess  of  amount  claimed. — When  a  verdict  is  rendered  for  a 
greater  amount  than  is  claimed,  or  greater  than  is  actually  due,  the  error  may 
be  cured  on  motioa  for  a  new  trial,  but  is  not  available  to  reverse  the  judg- 
ment on  appeal. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  Hendeeson. 

This  action  was  brought  by  R.  S.  Thornton,  against  J.  R. 
Eiitch  and  T.  L.  Bryant ;  and  was  commenced  by  attachment 
against  the  defendants'  crop,  raised  on  lands  rented  to  them 
by  the  plaintiff  during  the  year  1 878.  The  attachment  was 
sued  out  on  the  28th  October,  1878,  on  the  ground  that  the 
defendants  had  removed  a  portion  of  the  crop  from  the 
rented  premises,  without  the  landlord's  permission,  and 
without  paying  the  rent  due  for  the  year.  The  contract  of 
renting,  as  stated  in  the  affidavit  for  the  attachment,  and 
also  in  the  complaint,  was  for  three  years,  commencing  on 
the  1st  January,  1877,  at  an  annual  rent  of  $520,  payable  on 
the  1st  January  each  year ;  and  it  was  not  alleged  that  the 
contract  was  reduced  to  writing.  The  defendants  appeared, 
and  filed  several  pleas ;  but  they  afterwards  withdrew  their 
pleas,  and  judgment  was  rendered  by  7iil  dicit ;  and  on  the 
execution  of  a  writ  of  inquiry,  the  jury  having  assessed  the 
plaintiff's  damages  at  $547.70,  judgment  final  was  rendered 
in  his  favor  for  that  amount.   The  errors  now  assigned  are — 
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Ist,  that  the  complaint  and  judgment-entry,  taken  together, 
show  that  the  contract  sued  on  was  void  uiyier  the  statute 
of  frauds ;  2d,  that  the  verdict  and  judgment  were  for 
$547.70,  while  the  record  shows  that  the  amount  due  was 
only  $547.60. 

Walden  &  Son,  and  Bragg  &  Thorington,  for  appellants. 

Wm.  H.  Denson,  contra. 

BRICKELL,  C.  J. — The  errors  assigned  in  this  cause 
have  been  examined,  and  are  not  available  to  reverse  the 
judgment.  It  is  conceded  by  the  counsel  for  the  appellants, 
that  the  complaint  contains  a  substantial  cause  of  action — 
that  it  was  unnecessary  to  aver  specially  that  the  contract 
declared  upon  was  in  writing.  The  Code  declares,  that  "  no 
judgment  can  be  arrested,  or  annulled,  or  set  aside,  for  any 
matter  not  previously  objected  to,  if  the  complaint  contains 
a  substantial  cause  of  action." — Code  of  1876,  §  3158.  If 
it  be  admitted,  that  it  can  be  fairly  collected  from  the  record 
that  the  contract,  the  foundation  of  the  suit,  was  not  in 
writing,  and  therefore  was  void  under  the  statute  of  frauds, 
the  invalidity  of  the  contract  was  matter  of  defense,  which 
was  waived  by  the  failure  to  plead  it. — Patterson  v.  Ware, 
10  Ala.  444. 

A  judgment  rendered  upon,  and  conforming  to  a  verdict, 
can  not  be  reversed,  .because  the  damages  exceed  the  amount 
claimed,  or  the  amount  really  due.  The  remedy  is  by  motion 
for  a  new  trial  in  the  court  below,  where  the  error  may  be 
cured  by  a  release  of  the  excess,  or  such  other  order  made  as 
the  justice  of  the  case  may  require. — 1  Brick.  Dig.  776, 
§  39.  If  the  excess  of  ten  cents,  now  claimed,  is  not  within 
the  curative  influence  of  the  maxim,  lex  de  mitiimis  non  curat, 
from  its  burdens  the  appellants  ought  to  have  obtained  re- 
lief, by  a  motion  to  the  primary  court. 

The  judgment  is  affirmed. 
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Blackmail  v.  Collier. 

Action  on  Common  Counts,  for  Price  of  Machinery. 

1.  Experts;  opinion  as  evidence. — In  an  action  to  recover  the  price  of 
machinery  sold  by  plaintiffs  to  defendant,  a  material  inquiry  being  as  to  the 
value  of  the  machinery,  its  correspondence  with  plaintiffs'  representations, 
and  its  capacity  to  accomplish  given  res^ilts,  the  opinion  of  exports,  having 
peculiar  knowledge  of  such  and  similar  machinery,  is  competent  and  admis- 
sible evidence. 

2.  Relevancy  of  evidence  as  to  value  and  capacity  of  machinery.  — A  material 
inquiry  being  as  to  the  value  and  capacity  of  certain  machinery,  sold  by  plain- 
tiffs to  defendant,  a  witness  who  had  practical  knowledge  of  the  operation  and 
capacity  of  similar  machinery,  which  he  thought  was  superior,  may  state  that 
its  capacity  was  not  equal  to  the  representations  made  as  to  that  in  contro- 
versy ;  and  if  the  two  machines,  or  kin  Is  of  machinery,  are  similar  in  char- 
acter, having  a  like  combination  of  properties  and  qualities,  and  designed  to 
accomplish  like  results,  it  is  not  necessary  that  they  should  be  precisely  alike 
in  all  respects,  to  render  the  evidence  admissible. 

Appeal  from  the  Circuit  of  Pike. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Benjamin  F.  Blackman,  Green 
W.  Blackman,  and  John  0.  Blackman,  against  Thomas  A. 
Collier,  to  recover  the  price  of  certain  machinery,  alleged  to 
have  been  sold  by  plaintiffs  to  defendant  in  January,  1878 ; 
and  was  commenced  on  the  7th  August,  1879.  The  defend- 
ant pleaded  the  general  issue,  want  of  consideration,  failure 
of  consideration,  and  the  non-delivery  of  the  machinery ; 
and  issue  was  joined  on  these  several  pleas.  On  the  trial, 
as  the  bill  of  exceptions  states,  the  plaintiffs  proved  the  sale 
of  the  machinery,  and  the  agreed  price  ;  and  two  of  them 
testified,  as  witnesses  for  themselves,  "  that  there  was  no 
warranty  of  the  machinery — that  they  told  defendant  what 
they  thought  it  would  do,  and  that  it  would,  when  properly 
adjusted,  gin  four  bales  of  cotton  in  a  day  " ;  also,  that  they 
offered  to  test  it  in  the  defendant's  presence,  but  he  declared 
it  was  unnecessary  to  do  so,  as  he  was  satisfied  without  test- 
ing it,  and  said  that  he  would  send  his  wagon  and  haul  it 
away.  The  defendant  testified,  as  a  witness  for  himself,  that 
he  did  not  purchase  the  machinery  absolutely  and  uncon- 
ditionally, but  agreed  that  he  would  buy  it  if  one  Robert 
Watson  would  take  an  interest  in  it  jointly  with  him,  and 
that  said  Watson  refused  to  do  so.  He  proved,  also,  by 
other  witnesses,  that  some  of  the  timbers  belonging  to  the 
machinery,  or  connected  with  it,  were  hauled  away  and  used 
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by  the  plaintiffs,  or  some  of  them,  or  with  their  knowledge 
and  consent,  after  the  alleged  sale.  The  machinery  seems 
to  have  been  a  supposed  improvement  for  ginning  cotton, 
and  there  was  some  talk  about  applying  for  a  patent  for  it. 
Grant  Watson,  a  witness  for  the  defendant,  testified  that 
Benjamin  F.  Blackman,  one  of  the  plaintiffs,  "had  built  a 
machine  for  a  brother  of  witness,  which  he  (Blackman)  said 
he  thought  would  be  an  improvement  on  the  machine  in 
controversy  ;  that  said  machine  was  of  a  similar  character, 
but  was  not  like  it  in  all  its  parts,  and  was  geared  differently, 
though  of  the  same  general  description ;  and  that  it  did  not 
come  up  to  the  representations  made  by  said  Blackman. 
The  plaintiffs  objected  to  this  evidence,  on  the  ground  that 
it  was  about  a  machine  of  different  construction,  and 
was  not  relevant  in  this  case.  "  The  court  overruled  the 
objection,  and  admitted  the  evidence  ;  and  the  plaintiffs 
excepted.  This  ruling  of  the  court,  with  others,  which 
require  no  special  notice,  is  now  assigned  as  error. 

N.  W.  Griffin,  for  appellants. 

BRICKELL,  C.  J. — An  important  inquiry  on  the  trial  was 
the  real  value  of  the  machinery  averred  to  have  been  sold  by 
the  plaintiffs  to  the  defendant,  its  correspondence  with  their 
representations,  and  its  capacity  of  accomplishing  the  results 
they  stated  it  could  accomplish.  The  opinion  of  experts — 
of  those  having  peculiar  knowledge  of  the  value  of  such  ma- 
chinery, of  its  capacity  and  operations — was  admissible. 
The  operations  of  other  similar  machinery,  so  far  as  known 
to  them,  they  could  state,  so  as  to  enable  the  jury  to  deter- 
mine the  inquiry  they  were  making.  Though  the  machine 
of  which  the  witness  Watson  testified,  was  not  in  all  its 
parts  like  the  machine  sold  to  the  defendant,  and  was  geared 
differently,  it  was  similar  in  character.  It  had,  as  we  under- 
stand the  evidence,  a  Uke  combination  of  properties  and 
qualities,  and  was  designed  to  ai3complish  the  like  results. 
In  the  opinion  of  the  witness,  it  was  an  improvement  upon 
the  machine,  the  price  of  which  was  sought  to  be  recovered. 
That  this  machine  was  not  equal  to  the  representations 
made  of  that  which  was  sold,  was  relevant  evidence.  Its 
weight  may  be  affected  by  the  differences  between  the  two 
machines,  but  not  its  admissibility. 

We  have  examined  the  instructions  given  to  the  jury,  to 
which  exceptions  were  taken,  and  are  of  the  opinion  that, 
when  construed  in  the  light  of  the  evidence,  they  furnish  no 
cause  of  reversal. 

The  judgment  is  affirmed. 

Vol.  ixy. 
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Webb  V,  Carlisle,  Jones  &  Co. 

Action  of  Unlaioful  Detainer,  by  Purchaser  at  Tax  Sale. 

1.  Sale  of  lands  for  unpaid  taxes,  under  municipal  charter ;  jurisdiction  of 
justice  of  the  peace,  in  action  by  purchaser. — ^The  legiahiture  can  uot  confer  on 
justices  of  the  peace  jurisdiction  of  actions  involving  the  title  to  real  estate, 
in  the  nature  of  actions  ot  ejectment,  though  called  an  action  of  unlawful  de- 
tainer ;  hence,  the  provision  contained  in  the  47th  section  of  the  act  estab- 
lishing a  new  chtiiter  for  the  city  or  Selma,  which  authorizes  a  purchaser 
of  lands  sold  for  unpaid  city  taxes  to  maintain  an  action  of  unlawful  de- 
tainer, before  a  justice  of  the  peace,  against  a  person  who  refuses  to  surren- 
der the  possession  on  demand,  "tor  the  recovery  of  the  possession  of  the 
premises,  and  damages  for  the  detention  thereof "  (Sess.  Acts  1874-5, 
p.  376),  is  unconstitutional. 

2.  Objection  to  jurisdiction  of  justice,  on  appeal. — When  an  action  is  brought 
before  a  justice  of  the  peace,  in  a  case  in  which  he  has  no  jurisdiction  of  the 
subject-matter — as,  an  action  involving  the  title  to  real  estate — and  his  judg- 
ment is  removed  by  appeal,  at  the  instance  of  the  defendant,  into  the  Circuit 
Court,  that  court  may  repudiate  the  cause,  ex  viero  molu,  without  pleading, 
motion  or  proof ;  and  any  ruling  by  which  that  result  is  attained,  even  if 
erroneous,  could  not  injure  the  plaintiff,  or  justify  a  reversal  at  his 
instance. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

This  action  was  brought  by  Norman  Webb,  the  appellant, 
against  Carlisle,  Jones  &  Co.  as  partners,  tenants  in  posses- 
sion, to  rec  -ver  the  possession  of  a  house  and  lot  in  the 
city  of  Selma,  with  damages  for  its  detention  after  demand ; 
and  was  commenced  before  a  justice  of  the  peace,  on  the  19th 
March,  1878.  The  complaint  alleged,  that  the  premises  sued 
for  were  sold,  on  the  25th  August,  1877,  by  the  tax-collector 
of  the  city  of  Selma,  for  unpaid  taxes  due  to  the  city  from 
Stollenwerck  brothers,  and  were  bought  at  the  sale  by  the 
plaintiff,  at  the  price  of  $879.16,  which  he  paid,  and  received 
from  the  tax-collector  a  certificate  of  purchase,  which  recited 
the  facts,  and  to  which  the  corporate  seal  of  the  city 
of  Selma  was  affixed ;  that  no  person  had  redeemed 
the  property  from  him,  and  he  had  paid  the  taxes  assessed 
against  it  after  his  purchase  ;  that  the  defendants  entered 
upon  the  possession  after  his  purchase  ;  that  he  made  a 
written  demand  on  them,  on  the  8th  January,  1878,  for  the 
surrender  of  possession,  and  the  payment  of  rent ;  and  that 
they  refused  to  surrender  the  possession,  or  to  pay  him  the 
rents  which  had  accrued  :  wherefore,  he  sued  to  recover  the 
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possession,  and  $100  for  the  detention.  The  defendants  failed 
to  appear,  and  the  justice  rendered  judgment  for  the  plain- 
tiff, for  the  recovery  of  the  possession,  with  $60  damages. 
From  this  judgment  an  appeal  was  sued  out  by  Mrs.  Mary 
Bradfield,  aud  the  proceedings  were  certified  by  the  justice 
to  the  Circuit  Court.  In  that  court,  Mrs.  Bradfield  was,  on 
motion,  admitted  to  defend,  as  the  landlord  of  the  tenants 
below  ;  and  she  filed  a  demurrer  to  the  complaint,  assigning 
as  ground  of  demurrer,  that  the  complaint  showed  on  its  face 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the  action  ; 
which  demurrer  the  court  sustained.  The  plaintiff  "then 
asked  leave  to  file  a  complaint  in  the  form  of  a  statutory 
real  action  given  in  the  Code  of  Alabama,  for  the  recovery 
of  land  "  ;  and  he  reserved  an  exception  to  the  refusal  of 
such  motion.  "  The  court  then,  ex,  mero  motu,  dismissed  the 
cause  out  of  court ;  to  which  action  and  judgment,  also,  the 
plaintiff  excepted."  These  rulings  of  the  court,  with  others 
which  it  is  unnecessary  to  state,  are  now  assigned  as 
error. 

The  47th  section  of  the  act  establishing  a  new  charter  for 
the  city  of  Selma,  the  validity  of  which  is  the  main' question 
involved  in  the  case,  is  in  the  following  words  :  "  Sec.  47.  Be 
it  further  enacted,  that  the  tax-collector  shall  give  to  the  pur- 
chaser or  purchasers  of  real  estate  at  tax-sales  a  certificate 
to  the  following  effect,"  setting  out  the  form  ;  "  and  to  this 
certificate  the  mayor  shall  affix  the  seal  of  the  cty.  The 
purchaser  of  any  real  estate  at  any  tax-sale  thereof  may  de- 
mand possession  of  the  person  in  occupation  of  the  same, 
at  any  time  after  the  expiration  of  ten  days  from  the  day  of 
purchase ;  and  in  the  event  of  the  failure  or  refusal  of  the 
person  in  the  occupation  thereof  to  surrender  the  premises 
so  purchased  to  the  purchaser,  within  fifty  days  after  such 
demand,  the  person  or  persons  occupying  the  same  shall  be 
guilty  of  an  unlawful  detainer  ;  and  the  purchaser  may  insti- 
tute suit,  before  any  justice  of  the  peace  in  the  city  of 
Selma,  for  the  recovery  of  the  possession  of  said  premises, 
and  damages  for  the  detention  thereof.  From  the  judgment 
of  such  justice  of  the  peace,  an  appeal  may  be  taken  to  the 
Circuit  Court  of  Dallas  county,  as  in  other  cases  of  unlawful 
detainer." — Session  Acts  of  1874-5,  pp.  375-6. 

W.  C.  Wakd,  for  the  appellant. 

J.  W.  Bush,  and  Sumtee  Lea,  contra. 

STONE,  J. — Under  the  decisions  of    this  court   rendered 
in  Ex  parte  Webb,  58  Ala.  109,  and  in  Calhoun  v.  Fletcher,  at 
Vol.  lxv. 
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the  last  term  (63  Ala.  574),  that  part  of  section  47  of  the 
act  "  to  establish  a  new  charter  of  the  city  of  Selma,  " 
which  attempted  to  confer  the  right  to  maintain  the  action 
of  unlawful  detainer  in  the  case  therein  provided  for,  must 
be  pronounced  uncoustitutional. — Acts  of  1874-5,  pp.  356, 
375.  That  section  attempts  to  confer  on  justices  the 
jurisdiction  and  authority  to  try  and  determine  the  title  to 
real  estate,  no  matter  what  the  value  of  the  real  estate  may 
be.  The  legislature  can  not  confer  on  justices  of  the  peace 
jurisdiction  to  hear  and  determine  civil  causes,  when  the 
amount  in  controversy  exceeds  one  hundred  dollars. — Const, 
of  1868,  Art.  6,  sec.  13 ;  Const,  of  1875,  Art.  6,  sec.  26. 
This  is  the  logical  result  of  what  we  said  in  the  case  of 
Ex  'parte  Webb,  supra,  namely  :  "  The  proceeding  the  statute 
authorizes  has,  necessarily,  more  of  the  elements,  and  bears 
a  greater  analogy  to  an  action  of  ejectment,  or  the  statutory 
real  action,  than  to  an  action  of  unlawful  detainer  proper. 
A  legislative  declaration  that  the  party  witholding  the  pos- 
session is  guilty  of  an  unlawful  detainer,  and  that  suit  for 
the  recovery  of  possession,  and  damages  for  the  detention, 
may  be  commenced  before  a  justice  of  the  peace,  cannot 
be  so  construed  as  in  effect  to  disseize  a  man  of  his  free- 
hold, and  convert  his  estate  into  a  mere  right  of  action.  " 
It  is  not  within  the.  power  of  the  legislature  to  confer  on 
justices  of  the  peace  jurisdiction  in  actions  of  ejectment, 
under  the  title  of  unlawful  detainer. 

In  Ex  parte  Webb,  supra,  which  relates  to  this,  identical 
case,  we  held  the  appeal  to  the  Circuit  Court  rightly  taken, 
and  we  refused  to  order  a  dismissal  of  the  appeal.  The 
case  being  in  that  court  by  appeal,  it  required  neither  plead- 
ing, motion,  nor  proof,  to  show  the  justice  of  the  peace  had 
no  authority  to  originate  the  cause.  He  had  no  rightful 
jurisdiction  of  the  subject-matter.  At  that  stage  of  the  case, 
it  became  the  privilege,  if  not  the  duty  of  the  Circuit  Court, 
to  repudiate  the  cause  ;  and  any  ruling  that  might  be  made, 
reaching  that  end,  would  not  justify  a  reversal,  because  it 
could  not  injure  the  appellant.  It  would  be  error  without 
injury,  at  most. — 1  Brick.  Dig.  780,  §  96.  It  is  not  intended 
by  this  ruling  to  shake  or  overturn  the  principle  settled  in 
Vaughan  v.  Eobinson,  20  Ala.  229,  and  House  v.  Lassiter, 
49  Ala.  307.     This  case  depends  on  other  principles. 

The  judgment  is  affirmed. 
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McGehee  v,  Lehman,  Dtirr  &Co. 

BUI  in  Equity  by  Mortgagor,  for  Account ;  Cross-Bill  for  Refor- 
mation and  Foreclosure. 

1.  Conclusiveness  of  answer  as  evidence. — An  answer  which  is  responsive  to 
the  bill,  admitting  a  material  allegation,  is  conclusive  evidence  of  that  fact, 
as  in  favor  of  the  complainant,  and  estops  the  defendant  from  introducing 
evidence  inconsistent  with  the  admission  on  a  reference  before  the  register. 

2.  Reformation  of  mortgage,  by  correcting  muitake  in  description  of  lands ; 
foreclosure,  or  confit-maiion  of  sale  under  power. — A  mistiike  in  the  description 

of  lands  conveyed  by  a  mortgage,  when  made  to  appear  by  satisfactory  evi- 
dence, may  be  corrected  by  the  decree  of  a  court  of  equity,  in  like  manner 
with  any  other  written  instruttoents  ;  and  when  the  court  has  taken  jurisdic- 
tion for  that  purpose,  it  may  properly  go  on  and  decree  a  foreclosure  of  the 
mortgage  ;  or,  if  the  lands  have  been  sold  under  a  power  given  by  the  mort- 
gage, and  bought  in  by  the  mortgagee,  and  the  mortgagor  does  not  impugn  the 
fairness  of  the  sale,  nor  ask  to  have  it  set  aside,  the  court  may  confirm  the 
sale. 

3.  Confirmation  of  sale  under  power ;  rents  and  profits. — When  a  sale  of  lauds 
under  a  power  in  a  mortgage,  at  which  the  mortgagee  himself  became  the  pur- 
chaser, is  comfirmed  by  the  court,  under  a  bill  for  the  reformation  of  the 
mortgage,  or  under  a  bill  for  an  account  and  cross-bill  for  reformation  and 
confirmation  ;  such  confirmation  relates  back  to  the  day  of  sale,  and  the 
mortgagor  can  not  claim  the  intermediate  rents  on  the  statement  of  the 
account  ;  nor  can  he  claim  the  rents  of  lands  which  were  conveyed  by  the 
mortgage,  but  to  which  he  had  only  an  imperfect  equity,  and  which  have 
been  recovered  from  the  mortgagee  under  the  superior  outstanding  title. 

4.  Decree  against  party  as  to  whom  cause  is  not  at  issue ;  when  and  how 
available  on  error.— It  is  error  to  proceed  to  a  final  decree  against  a  defendant 
who  has  not  answered,  and  against  whom  a  decree  pro  confesso  has  not  been 
entered  ;  and  the  error  will  work  a  reversal  of  the  decree,  at  his  instance, 
unless  it  affirmativelj'  appears  that  no  injury  resulted  to  him  ;  but  the  other 
defendants  can  not  complain  of  it,  and  if  he  assigns  it  as  error  jointly 
with  them,  the  assignment  will  not  be  sustained  as  to  either  of  them. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austell. 

The  original  bill  in  this  case  was  filed  on  the  14th  April, 
1873,  by  Albert  G.  McGehee,  against  Lehman,  Durr  &  Co., 
as  partners,  a  mercantile  firm  doing  business  in  the  city  of 
Montgomery ;  and  sought  an  account  of  the  transactions 
between  the  parties  for  a  series  of  years,  particularly  in  con- 
nection with  a  mortgage  which  the  complainant  had  given 
to  secure  his  indebtedness  to  the  defendants,  and  equitable 
relief  against  alleged  usurious  charges.  The  defendants 
had  sold  the  lands  conveyed  by  the  mortgage,  becoming 
themselves  the  purchasers  at  the  sale  ;  and  they  filed  a 
cross-bill  against  said  McGehee  and  his  wife,  asking  a  refor- 
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mation  of  the  mortgage,  by  the  correction  of  alleged  mis- 
takes in  the  description  of  the  lands  conveyed,  a  confirma- 
tion of  the  sale,  and  other  relief.  From  the  decree  on  the 
original  bill,  McGehee  alone  appeals,  and  here  assigns  it  as 
error,  together  with  the  overruling  of  his  exceptions  to  the 
register's  report  ;  and  from  the  decree  on  the  cross-bill,  he 
and  his  wife  jointly  appeal,  and  jointly  assign  as  error  the 
decree  rendered,  and  the  rendition  of  the  decree  when  the 
cause  was  not  at  issue.  The  opinion  states  all  the  material 
facts. 

GuNTER  &  Blakey,  for  appellants. 

Clopton,  Herbert  &  Chambers,  contra. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 
pellant, Albert  G.  McGehee,  against  Lehman,  Durr  &  Co., 
for  an  account  of  the  value,  and  of  the  proceeds  of  the  sales 
of  property  mortgaged  by  him  to  them,  and  for  an  ascertain- 
ment of  the  mortgage  debt,  excluding  all  charges  of  usurious 
interest.  Among  other  charges  made  by  the  bill,  was  that,  as 
mortgagees,  the  appellees  had  received,  as  property  covered 
by  the  mortgage,  nine  hundred  bushels  of  corn,  of  the  value 
of  six  hundred  and  seventy-six  dollars.  The  answer  admitted 
that  this  quantity  of  corn  had  been  received,  and  that  it 
was  of  the  value  of  six  hundred  and  seventy-five  dollars  ;  and 
an  account  of  the  transactions  with  the  mortgagor  was 
exhibited,  in  which  he  was  credited  with  that  quantity  of  corn, 
and  of  that  value.  On  a  reference  of  the  matters  of  account 
to  the  register,  evidence  was  introduced  without  objec- 
tion by  the  appellant,  that  there  were  only  five  hundred  and 
seventy-nine  bushels  of  the  corn,  and  that  it  was  of  the  value 
of  four  hundred  and  thirty-four  25-100  dollars.  Thereupon, 
the  register  charged  appellees  with  only  the  latter  sum.  The 
appellant  excepted  to  the  report,  and  the  exception  was 
overruled  ;  and  this  forms  the  matter  of  the  first  assignment 
of  error. 

When  an  answer  in  responsive  to  any  material  allegation 
of  the  bill,  it  is  conclusive  as  evidence  for  the  complainant, 
and  operates  as  an  estoppel  on  the  defendant  from  introduc- 
ing evidence  conflicting  with  its  truth. — Gresl.  Eq.  Ev.  9 ; 
Torrey  v.  Moore,  4  St.  &  Port.  347.  Unless  there  had  been 
an  amendment  of  the  answer  in  this  respect,  the  evidence  in 
conflict  with  its  statement  ought  not  to  have  been  received, 
if  objection  had  been  made ;  and  having  been  received,  it 
was  insufficient  to  outweigh  the  statement  in  the  answer, 
which  must  be  regarded  as  a  deliberate  admission  made  on 
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oath.  This  exception  was  well  taken,  and  should  have  been 
sustained. 

In  drawing  the  mortgage,  a  mistake  occurred  in  describing 
the  lands  conveyed  ;  and  this  mistake,  not  being  discovered 
until  the  institution  of  this  suit,  was  carried  into  the  sale 
made  in  execution  of  the  power  contained  in  the  mortgage. 
The  mistake  was  of  the  numbers,  subdivisions  of  sections, 
and  of  range  and  township,  in  which  the  lauds  were  situate. 
The  parties  knew  the  lands  intended  to  be  conveyed — there 
was  no  mistake  as  to  them  ;  but  the  mortgagor  was  mistaken 
as  to  their  description  according  to  the  governmental  sur- 
veys. Nor  was  there  any  error,  mistake,  or  omission,  other 
than  this,  as  to  the  lands  sold  under  the  mortgage.  The 
parties  knew  the  lands  which  were  being  sold,  and  that  they 
w^ere  the  lands  actually  intended  to  be  conveyed  by  the 
mortgage.  It  is  not  insisted  that  the  misdescription  affected 
the  sale — that  bidders  were  misled  by  it — or  that,  if  properly 
described,  the  lands  intended  to  be  conveyed  would  have 
produced  a  larger  sum  at  the  sale,  the  regularity  of  which,  in 
all  other  respects,  is  unquestioned. 

The  purpose  of  the  cross-bill  is  the  reformation  of  the 
mortgage,  so  as  to  describe  the  lands  by  their  proper  denom- 
ination, according  to  the  government  surveys.  To  a  large 
part  of  the  lands,  the  mortgagor  had  but  an  imperfect  equity, 
and  to  a  part  he  was  without  any  title  or  estate.  The  parts 
to  wliich  he  had  but  an  imperfect  equity  were  taken  from  the 
mortgagees  by  the  superior  title,  without  fault  on  their  part. 
The  appellant,  in  his  answer  to  the  cross-bill,  admitted  the 
misdescription  of  the  lands,  consented  to  its  correction,  and 
did  not  impugn  the  fairness  of  the  sale  made,  nor  prefer  any 
claim  that  it  should  be  vacated.  The  contention  made  was, 
that  the  mortgagees  should  be  charged  with  the  amount  bid 
at  the  sale,  for  the  lands  as  misdescribed,  to  which  it  was 
admitted  the  appellant  had  not,  and  never  claimed  title  ;  and 
with  the  rents  of  the  lands  conveyed,  though  misdescribed, 
to  which  the  appellant  had  only  an  imperfect  equity,  and 
which  were  taken  from  the  mortgagees  by  the  superior  title. 
The  chancellor  refused  to  charge  the  mortgagees  with  rents, 
but  charged  them  with  the  entire  purchase-money  bid  at  the 
sale,  though  the  title  to  much  of  the  lands  had  failed,  and 
the  covenants  of  warranty  in  the  mortgage  were,  pro  tanto, 
broken.  It  is  now  insisted  the  chancellor  erred  in  decreeing 
a  reformation  of  the  mortgage,  and  confirming  the  sale  made 
under  it  before  reformation ;  and  in  refusing  to  charge  the 
mortgagees  with  rents  from  the  time  they  entered  into 
possession,  until  the  reformation  was  made. 

We  do  not  doubt  that,  when  it  is   made  to   appear  by 
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clear,  satisfactory  evidence,  that  a  naistake  has  been  made  in 
the  description  of  property  intended  to  be  conveyed  by  a 
mortgage,  it  is  capable  of  correction  by  the  decree  of  a 
court  of  equity,  as  any  material  omission  or  mistake  made  in 
any  other  written  agreement. — Alexander  v.  Rea,  50  Ala.  450. 
Nor  do  we  doubt,  that  the  court,  taking  jurisdiction  for  the 
correction  of  the  mistake,  may  properly  proceed  to  decree  a 
foreclosure,  without  turning  the  parties  round  to  the  ex- 
pense, inconvenience,  and  delay,  of  a  new,  independent  suit 
for  that  purpose.  The  jurisdiction  of  the  court,  attaching 
for  one  purpose  rightfully,  can,  and  ought  unless  some  pe- 
culiar circumstances  intervene,  to  be  made  effectual,  complete 
justice  done,  and  litigation  quieted. — 1  Story's  Eq.  §  64  k. 
The  jurisdiction  of  the  court  to  correct  the  mistake,  in  this 
case,  was  not  denied.  There  was  perfect  submission  to  it ; 
the  misdescription  was  confessed  ;  and  full  consent  given 
that  it  should  be  corrected.  The  mortgagees  having  pur- 
chased at  their  own  sale,  the  mortgagor  had  the  equity  to 
avoid  the  sale,  if  he  thought  proper  to  exercise  it,  and  sea- 
sonably expressed  his  election  to  do  so.  Until  he  'manifested 
the  election,  the  sale  was  valid,  operating  a  foreclosure  of 
the  mortgage,  and  clothing  the  mortgagees  with  a  title  he 
was  estopped  from  disputing.  There  can  be  no  sound  reason 
for  doubting  the  jurisdiction  of  the  court  to  confirm  the  sale 
made,  when  decreeing  a  reformation  of  the  lands,  no  objec- 
tion to  its  validity  being  made.  Such  a  reformation  was 
necessary  to  the  certaint}'  and  security  of  the  title  the  mort- 
gage creates,  and  to  the  title  derived  from  the  sale ;  and  if 
the  court  should  halt  upon  decreeing  the  reformation,  justice 
would  be  but  half-done,  and  litigation  with  its  inconven- 
iences prolonged. 

The  facts  of  each  case  must  control  the  court  in  the  exer- 
cise of  the  jurisdiction.  If  there  is  clear,  satisfactory  evi- 
dence that  there  was  no  misapprehension  as  to  the  lands 
intended  to  be  conveyed,  and  the  lands  which  were  sold — 
that  the  sale  was  for  the  full  value  of  the  lands  ;  if  the  fair- 
ness of  the  sale  is  not  impeached  ;  if  the  mortgagor  mani- 
fests no  purpose  to  set  it  aside,  its  confirmation  is  incidental 
to  the  correction  of  the  misdescription.  Mistakes  of  the  num- 
bers of  lands,  as  they  are  known  in  the  surveys  of  the  gov- 
ernment, are  of  very  frequent  occurrence,  and  are  to  be  found 
in  many  muniments  of  title.  They  rarely  mislead  or  deceive, 
because  it  is  not  on  them  generally,  but  on  other  sources  of 
identification,  reliance  is  placed.  The  possession  of  the 
grantor,  undisturbed,  and  not  questioned  by  a  known  adverse 
claim,  is  the  fact  which  is  generally  regarded.  It  cannot  be 
said  justly  that,   though   the   lands   were   described  in   the 

Vol.  lxv. 


320  SUPEEME  COUKT  [Nov.  Term, 

[McGtebee  v.  Lehman,  Durr  &  Co.] 

mortgage  by  wrong  numbers,  and  the  sale  was  according  to 
these  numbers,  that  the  sale  was  not  of  the  lands  intended 
to  be  conveyed.  That  such  was  the  sale,  was  not  questioned 
in  the  court  below,  and  cannot  now  be  made  a  debatable 
point  in  this  court. 

Looking  through  the  record,  we  do  not  think  the  court 
erred  in  confirming  the  sale  made  under  the  mortgage,  so  far, 
and  as -to  the  lands  to  which  the  mortgagor  had  title.  The 
confirmation,  of  course,  relates  to  the  day  of  sale,  and  per- 
fected the  title  of  the  mortgagees  from  that  time.  There 
was,  of  consequence,  no  right  in  the  mortgagee  to  claim 
rents  of  the  lands,  the  title  to  which  was  vested  in  the  mort- 
gagees freed  from  his  equity  of  redemption.  Nor  were  they 
accountable  to  the  mortgagor  for  the  rents  of  the  lands  to 
which  his  title  failed,  and  which  had  been  recovered  from 
them.  Rent  is  an  incident  to  the  estate  of  the  party  having 
the  immediate  right  of  entry  and  possession  ;  and  that  not 
residing  in  the  mortgagor,  but  in  a  stranger,  to  whom  the 
mortgagees  can  be  made  accountable,  there  is  no  equity  in  a 
claim  to  them  by  him  ;  especially  as  it  is  only  by  his  own 
breach  of  warranty  of  title,  that  the  mortgagees  were  in- 
volved in  liabiUty  for  them. 

The  cross-bill  was  no.t  at  issue  as  to  Mrs.  McGehee.  She 
had  not  answered,  and  no  decree  pro  confesso  had  been  ren- 
dered against  her.  This  error  is  available  only  to  her — it  is 
not  available  to  her  co-appellant.  Parties  cannot  claim  a 
reversal,  because  of  errors  not  injurious  to  them. — Magruder 
V.  Campbell,  40  Ala  611 ;  Walker  v.  Jones,  23  Ala.  448.  If  the 
appellants  had  severed  in  assigning  errors,  and  this  had 
been  assigned  by  Mrs.  McGehee  solely,  it  would  have  been 
necessary,  perhaps,  to  consider  whether  she  was  other  than 
a  formal  proper  party  defendant  to  the  cross-bill ;  and,  if  not, 
whether  it  was  not  error  without  injury.  But,  assigned  joint- 
ly by  the  appellants,  and  not  being  available  to  one  of 
them  in  any  event,  the  assignment  can  not  be  sustained. 

For  the  error  pointed  out,  the  decree  on  the  original  bill 
(637j  must  be  reversed,  and  the  cause  remanded ;  and  the 
decree  on  the  cross-bill  (643)  must  be  affirmed. 

Stone,  J.  not  sitting,  having  been  of  counsel. 
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HoUiiigsworth  v,  Hollingsworth's  Ex- 
ecutors. 

BiU  in  Equity  by  Executors,  for  Construction  of  Will. 

1 .  Rules  of  construction,  as  to  general  and  tpecial  intent,  and  as  to  irnplied  pro- 
visions.— It  is  a  leading  canon  in  tlie  construction  of  wills,  that  a  special 
intent  must  yield  to  the  general  intent,  where  there  is  an  apparent  repugnancy 
between  the  two  ;  and  another  rule,  equally  imperative,  forbids  that  provisions 
not  expressed  shall  be  supplied  or  incorporated,  except  where  an  intention  to 
that  effect  appears  by  clear  and  necessary  implication  from  the  provisions 
which  are  expressed. 

2.  Property  to  be  converted  into  money  by  sale.— When  the  will  directs  prop- 
erty to  be  sold,  and  debts  to  be  collected,  and  makes  no  special  disposition  of 
the  proceeds,  they  will  be  treated  as  other  moneys  in  the  final  distribution. 

3.  Government  bonds  purchased  after  execution  of  ■will. — Where  the  testator 
directs  "  all  the  money  on  hand  "  at  the  time  of  his  death  to  be  invested  in 
government  bonds,  and  makes  a  purchase  of  such  bonds  after  the  execution 
of  his  will,  the  bonds  so  purchased  will  be  considered  as  a  partial  execution 
of  his  declared  intention,  and  will  be  classed  with  the  bonds  purchased  by 
the  executors. 

4.  "  Winding  up  of  business,"  by  one  of  several  executors. — Testator  was 
engaged  in  carrying  on  a  large  mercantile  business,  and  had  a  large  amount 
of  debts  due  him.  He  appointed  his  sons-in-law  and  his  widow  as  executors, 
and  instructed  them  to  sell  out  the  stock  of  goods  on  hand,  on  specified  terms, 
taking  good  security  tor  the  purchage-money  ;  and  by  a  subsequent  clause, 
directed  an  inventor^'  to  be  taken  of  all  debts  due  to  him,  as  well  as  of  debts 
owingby  him.anda  copy  of  this  to  be  furnished  to  each  of  the  executors ;  adding, 
"  W.  P.  L.  "  [one  of  the  executors]  "is  hereby  charged  with  the  winding  up 
of  the  business  ;  and,  after  paying  all  the  debts  I  owe,  then  the  money,  as 
fast  as  it  is  collected  to  the  amount  of  $500,  must  be  deposited  in  bank"  ; 
further  providing,  that  his  acts  should  always  be  open  to  the  inspection  of  the 
other  executors,  and,  if  he  did  not  "act  justly  in  the  collections,  payment  of 
debts,  and  depositing  of  funds,''  that  he  should  be  dismissed,  and  another 
one  of  the  executors  should  take  his  place  ;  specifying  the  compensation  per 
day  which  he  should  receive,  and  directing  the  executors  to  employ  a  compe- 
tent person  to  "assist  him  in  winding  up  the  business."  Held,  that  the 
business  thus  intrusted  to  L.  was  only  the  collection  of  the  outstanding  debts 
growing  out  of  his  mercantile  business. 

5.  Provisions  as  to  investments  in  government  bonds,  deposits  in  bank,  and 
final  distribution  of  money. — Where  the  will  directed  '^all  the  money  on  liand," 

at  the  testator's  death,  to  be  invested  in  government  bonds,  and  the  surplus 
interest  arising  from  them,  after  defraying  family  expenses,  to  be  re-invested 
in  the  same  way  ;  that  moneys  collected  from  the  outstanding  debts  due  him 
as  a  merchant,  which  amounted  to  a  large  sum,  afterpayment  of  his  debts,  "as 
fast  as  it  is  collected  to  the  amount  of  $500,  must  be  deposited  in  bank  ;" 
and,  by  a  subsequent  clause,  that  "  all  the  money  shall,  at  some  time  during  the 
year  1890,  be  divided  among  "  his  wife  and  children,  and  that  the  real  estate 
should  be  divided  in  1891  ;  held,  that  the  deposits  in  bank,  arising  from  the 
collections,  were  not  required  to  be  invested  in  government  bonds,  and  were 
not  subject  to  distribution  as  in  case  of  intestacy  ;  nor  were  they  to  lie  idle 
in  bank  until  the  final  distribution,  but  should  be  made  productive  in  the 
meantime,  under  the  instructions  and  guidance  of  the  court,  at  lawful  interest, 
and  should  be  distributed  in  1891,}with  the  bonds,  as  part  of  "all  the  moneys." 
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6.  Meaning  of  "  children." — Where  the  will  directed  that  the  testator's 
•widow  should  be  allowed  to  take,  from  bis  stock  of  merchandise  directed  to  be 
sold,  "  such  articles  as  she  may  want,  and  to  any  amount,  for  her  use  and  the 
nse  of  the  c/ii/dren  ";  that  the  annual  rents  of  the  real  estate,  until  the  time 
appointed  for  the  final  division  and  distribution,  should  also  "  be  turned  over 
to  her,  for  the  support  of  her  and  the  children,"  besides  an  additional  sum, 
"from  other  sources,  to  amply  support  her  and  the  children,  and  for  the 
education  of  the  children  that  have' not  been  educated  "  ;  that  all  the  money, 
proceeds  of  sale,  &c.,  should  be  equally  divided  among  his  wife  and  children 
in  1890,  and  the  real  estate  in  1891,  alter  first  giving  to  the  younger  children 
each  a  sum  equal  to  that  already  advanced  to  the  two  oldest ;  held,  that  the 
provisions  for  the  use  and  benefit  of  the  children,  before  the  final  distribution, 
were  intended  for  all  equally,  and  were  not  confined  to  those  who  were  or 
continued  to  be  members  of  the  family. 

Appeal  from  the  Chancery  Court  of  Etowah. 
Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  21st  October,  1879, 
by  the  executors  and  executrix  of  the  last  will  and  testament 
of  William  D.  HoUingsworth,  deceased,  against  the  several 
legatees  and  devisees  therein  named  ;  and  sought  a  judicial 
construction  of  the  will,  and  the  instructions  of  the  court  for 
the  guidance  of  the  complainants  in  the  discharge  of  the 
duties  imposed  on  them  by  the  will.  The  testator  died  on 
the  25th  April,  1879,  in  said  county  of  Etowah,  where  he  had 
resided  for  many  years ;  and  his  last  will  and  testament, 
which  was  dated  the  16th  April,  1878,  was  there  duly  ad- 
mitted to  probate.  The  will  contained  the  following  pro- 
visions : 

"  Sec.  1.  I  want  all  my  just  debts  paid,  out  of  the  debts 
that  are  due  me,  as  fast  as  they  can  be  collected  by  the 
executors  and  executrix  of  this  my  will. 

"  Sec.  2.  I  want  the  merchandise  that  I  may  have  on 
hand  to  be  sold  to  merchants,  if  possible,  on  a  credit  of  one- 
third  on  six  months,  one-third  on  nine  months,  and  one- third 
on  twelve  months ;  the  goods  to  be  sold  at  cost,  and  the 
debts  well  secured  by  mortgage  or  personal  security.  If  this 
can  not  be  done,  then  they  must  be  auctioned  off  on  credit. 
All  men  purchasing  must  make  the  payment  secure  beyond 
a  doubt.  My  dear  wife  first  to  be  allowed  to  take  from  the 
stock  such  articles  as  she  may  want,  and  to  any  amount,  for 
her  use  and  the  use  of  my  children. 

"  Sec.  3.  I  want  all  the  land  and  town  property  that  I 
may  be  possessed  of  to  remain  in  its  present  condition,  and 
rented  out  every  year,  and  the  proceeds  to  be  turned  over 
to  my  dear  wife,  for  the  support  of  her  and  my  children. 
My  dear  wife  to  receive  annually  a  sufficient  amount  of  money, 
from  other  sources  besides  the  rents,  to  amply  support  her 
and  our  children,  and  for  the  education  of  the  children  that 
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have  not  been  educated ;  the  amount  of  money  to  be  gov- 
erned entirely  by  the  necessities  of  their  wants. 

"  Sec.  4.  I  want  all  my  money  on  hand  to  be  invested  in 
government  bonds,  and  have  them  registered,  and  put  in  a 
safe  deposit ;  and  the  interest  on  said  bonds,  after  paying  all 
family  expenses,  to  be  re-invested  in  United  States  bonds ; 
and  money  needed  for  immediate  expenses,  if  it  can  not  be 
raised  from  my  business,  must  be  retained  out  of  money  on 
hand. 

"  Sec.  5.  If  any  creditor  is  not  satisfied  with  the  manner 
in  which  he  is  to  get  his  pay,  then  pay  him  at  once. 

"  Sec,  6.  On  the  first  Monday  in  November,  1891, 1  want 
all  my  land  divided  equally  among  my  children  ;  but  none  of 
it  to  be  sold,  except  to  one  another ;  and  if  my  wife  shall  be 
living  at  that  time,  she  is  to  retain  all  the  towi^  property  in 
Gadsden  her  life-time,  and  to  have,  in  addition  thereto,  the 
amount  of  one  thousand  dollars  a  year  in  cash,  if  she  shall 
want  it ;  if  she  shall  not  be  living  at  that  time,  then  all  the 
town  property  to  be  divided  equally  among  all  my  children, 
after  first  giving  to  each  one  the  amount,  to  make  them 
equal  to  Annie  and  Laura,  of  twelve  hundred  dollars. 

"  Sec.  7.  I  hereby  constitute  and  appoint  W.  P.  Lay, 
John  S.  Paden,  James  Aiken,  and  my  beloved  wife,  as  my 
executors  of  this,  my  last  will,  and  earnestly  request  them  to 
carry  it  out.  I  want  an  inventory  of  my  debts  taken  at 
once,  in  and  by  name,  to  say  who  owes,  and  how  much  ;  and 
a  copy  of  this  must  be  furnished  to  each  one  of  my  execu- 
tors named,  and  also  a  list  of  the  amount  that  I  may  owe, 
and  to  whom.  Mr.  W.  P.  Lay  is  hereby  charged  with  the 
winding  up  of  the  business  ;  and,  fifter  paying  all  the  debts 
I  owe,  then  the  money,  as  fast  as  it  is  collected  to  the  amount 
of  $500,  must  be  deposited  in  bank.  W.  P.  Lay's  work  and 
actions  to  be  at  all  times  open  to  inspection  to  the  other 
members  of  the  executors  ;  and  if  he  shall  not  act  justly  in 
the  collections,  payment  of  debts,  and  depositing  of  funds, 
then  he  must  be  dismissed,  and  John  S.  Paden  take  his 
place.  He  is  not  to  be  responsible  for  any  thing  that  does 
not  go  into  his  hands,  and  for  this  service  he  shall  receive 
$2.50  per  day.  My  executors  are  hereby  directed  to  employ 
J.  T.  Martin,  or  some  other  man  who  is  equally  as  good,  to 
assist  W.  P.  Lay  in  winding  up  the  business ;  and  I  here 
direct,  that  the  collections  be  made  as  I  have  always  pro- 
ceeded to  collect— that  is,  do  the  best  you  can,  and  purchase 
cotton  as  far  as  the  parties  owe,  but  no  further — no  specula- 
tion :  sell  at  once.  John  T.  Martin  is  worth,  in  this  business, 
per  month. 

"  Sec.  8.    No  bond  required  from  any  one  of  the  execu- 
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tors.  In  case  of  bad  and  doubtful  debts,  compromises  are 
authorized,  but  only  by  the  consent  of  all  my  executors,  and 
the  amount  agreed  upon.  Monthly  comparisons  shall  be 
made,  and  checked  out  on  each  sheet,  so  that  all  parties 
may  see  and  know  just  how  the  business  is  progressing. 

"  Sec.  9.  R.  B.  Kyle  is  hereby  given  the  full  control  of 
the  lawsuit  with  East  Alabama  and  Cincinnati  Railroad. 
What  he  may  do,  is  to  be  satisfied,  as  I  have  full  confidence 
in  his  management ;  he  being  required  to  pay  over  the 
amount  he  receives  for  me,  which  is  one-half  of  the  amount 
that  may  be  collected. 

"  Sec.  10.  My  beloved  wife  to  retain  her  horses,  carriage, 
hogs,  cattle,  piano,  and  all  household  furniture.  The  amount 
that  may  be  paid  on  my  life-insurance  may  be  disposed  of 
as  follows  :  one-sixth  to  each  child,  the  money  of  those  that 
are  under  age  to  be  invested  in  United  States  bonds.  My 
daughter  Katie  is  to  have  the  two  lots  between  the  lots  and 
the  railroad,  bought  yesterday  of  R.  B.  Kyle ;  and  she  is  to 
have  one  thousand  dollars,  which  shall  be  spent  in  building 
a  house  on  said  lot,  to  make  her  equal  with  Laura  and 
Annie. 

"  Sec.  11.  At  some  time  during  the  year  1890,  all  the 
money  shall  be  divided  among  my  wife  and  children. 

"Sec.  12.  If  my  beloved  wife  shall  marry  (which  I  hope 
she  will  not),  then  she  is  not  to  have  any  share  at  the  final 
division  of  the  money,  but  may  retain  the  town  property 
during  life  only.  I  have  now  in  cash,  in  the  hands  of  Berrys 
&  Co.  $16,000,  Hopkins,  Dwight  &  Co.  $14,000,  First  Nat. 
Bank  of  Rome,  Ga.,  $3,000— $33,000,  or  very  near  these 
amounts." 

The  testator  left  six  children — namely,  Mrs  Laura  J.  Lay, 
the  wife  of  said  W.  P.  Lay;  Mrs.  Annie  D.  Paden,  the  wife 
of  said  John  S.  Paden ;  Mrs.  Katie  M.  Standifer,  the  wife  of 
Walter  S.  Standifer  when  the  bill  was  filed,  but  the  record 
does  not  show  whether  she  was  married  before  or  after  the 
testator's  death;  Willie  A.,  and  Edward  Tracy,  whose  ages 
were  alleged  to  be  between  fourteen  and  twenty-one  years 
each  ;  and  Mary  Alice,  who  was  under  fourteen  years  of  age 
when  the  bill  was  filed.  All  the  persons  named  as  executors 
qualified,  and  joined  as  complainants  in  the  bill.  The  bill 
alleged  that  the  testator,  at  the  time  of  his  death,  owned  a 
United  States  bond  for  $5,000,  which  he  had  purchased  on 
the  10th  June,  1878 ;  also,  ten  shares  of  stock  in  the  Com- 
mercial Fire  Insurance  Company  at  Montgomery,  Alabama, 
of  $100  each,  which  he  had  taken  in  1877,  and  on  which  he 
had  paid  twenty  per-cent.  installments  ;  "  also,  a  large  sum 
of  money,  to-wit,  about  $100,000,  due  and  owing  to  him  by 
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deeds  of  trust,  mortgages,  crop-liens,  bonds,  promissory 
notes,  and  accounts  from  third  parties,"  of  which  the  com- 
plainants had  collected,  when  the  bill  was  filed,  about 
$1,350,  "  over  and  above  what  is  necessary  for  the  payment 
of  debts,  funeral  expenses,"  &c.  The  bill  alleged,  also,  that 
in  February,  1879,  the  testator  joined  with  other  persons  in 
organizing  a  corporation  for  the  purpose  of  engaging  in  the 
manufacture  of  lumber  at  Gadsdeo,  called  the  Southern 
Lumber  Company ;  that  this  corporation  had  acquired  con- 
siderable property,  real  and  personal,  and  the  testator's 
interest  in  it  was  worth  about  $4,000,  besides  a  debt  of  $600 
which  the  corporation  owed  him ;  that  the  testator  had  on 
hand,  at  the  tipie  of  his  death,  "cash  on  d^osit  to  the 
amount  of  about  $27,400,"  which  the  complainants  had 
invested  in  United  States  bonds,  as  required  by  the  fourth 
section  (or  paragraph)  of  his  will ;  that  he  also  had  on  hand  a 
large  stock  of  goods,  wares  and  merchandise,  at  Gadsden, 
where  he  was  then  carrying  on  business  as  a  merchant, 
which  the  complainants  had  sold,  under  the  second  item  of 
the  will,  "  on  the  terms  of  credit  therein  specfied,  for  about 
$12,000,  and  secured  by  mortgage;"  that  his  real  estate, 
which  was  particularly  described,  was  worth  in  the  aggregate 
over  $20,000,  and  its  annual  rental  value  was  more  than 
$1,500  ;  and  that  $7,000  had  been  collected  on  the  policies 
of  life-insurance,  and  divided  between  the  widow  and  chil- 
dren according  to  the  provisions  of  the  will. 

The  bill  alleged  that  doubtful  and  perplexing  questions 
had  arisen,  touching  the  complainants'  duties  in  the  execu- 
tion of  the  trusts  imposed  by  the  will,  and  asked  the 
instructions  of  the  court  on  the  following  points  :  ,"  1.  What 
disposition  is  to  be  made  of  said  $5,000  bond,  and  the  inter- 
est thereon  ?  Must  it  be  presently  distributed  among  the 
said  heirs  at  law  ?  or  must  it  be  retained  until  some  time  in 
the  year  1890,  and  then  distributed  according  to  the  tenth 
section  of  the  will,  and  the  interest  that  is  not  needed  for  the 
support  of  the  testator's  widow  and  children,  and  the  educa- 
tion of  the  children,  under  the  3d  section  of  the  will,  to  ba 
invested  in  United  States  bonds?  2.  As  to  the  stock  in  the 
said -insurance  company  :  did  the  testator  die  intestate  as  to 
that  ?  What  disposition  must  be  made  of  it  under  the  will  ? 
3.  As  to  the  moneys  realized  from  the  collections  aforesaid 
of  the  debts  due  and  owing  to  the  testator  at  his  death,  and 
proceeds  of  the  sale  of  said  stock  of  goods,  and  the  sum  to 
be  realized  from  the  testator's  interest  in  said  corporation  : 
Are  these  suras,  or  either  of  them,  and  which,  if  not  all,  to 
be  presently  distributed  among  the  said  heirs  at  law  and  the 
widow?    or  are  they  to  be  be   invested  in  United   States 
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bonds,  nnder  section  four  of  the  will,  and  distributed  in  1890, 
under  the  tenth  section  of  the  will  ?  or  are  they  to  be  dis- 
posed of  under  the  seventh  section  of  the  will,  in  a  different 
mode  and  manner  from  either  of  the  above  ?  " 

There  was  no  disputed  question  of  fact  in  the  case.  A 
joint  answer  was  filed  by  all  the  adult  defendants,  admitting 
the  allegations  of  the  bill,  and  submitting  the  legal  questions 
to  the  decision  of  the  court ;  and  a  formal  answer  was  filed 
by  the  guardian  ad  litem  of  the  infant  defendants.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  delivered  an 
opinion  and  decree,  in  which  he  said  :  "  The  stock  in  the 
insurance  company,  mentioned  and  described  in  the  bill,  is 
undispose(^f  by  the  will,  and,  hence,  will  be  administered 
under  the  law  governing  the  estates  of  intestate  decedents. 
After  the  payment  of  his  debts,  the  support  of  his  wife  and 
minor  children,  and  the  education  of  his  minor  children,  the 
leading  intention  of  the  testator  was  to  have  his  estate  so 
managed  that  it  would  be  safe  and  secure,  and  in  such  way 
invested  that  in  1890,  the  time  fixed  by  him  for  division,  it 
could,  with  its  accumulations,  be  easily  divided  among  those 
entitled  to  it  under  the  will.  In  order  to  carry  out  this  inten- 
tion, he  selects  for  himself  the  character  of  investments  to 
be  made  in  United  States  bonds  registered,  and  all  other 
directions  by  him  made  must  succumb  to  this  general  inten- 
tion ;  and  in  fact  all  the  suggestions  by  him  made  tend  to 
show  that  he  desired  his  property.to  be  so  invested  as  to  accu- 
mulate more,  but  to  be  safely  invested.  It  can  never  be 
supposed  that  he  intended,  as  fast  as  $500  was  collected, 
that  it  should  be  deposited  in  bank,  and  there  remain  for  ten 
years.  This  can  only  be  construed  as  a  direction  by  him  to 
his  executors,  as  a  safe  mode  by  which  they  could  keep  the 
money,  until  invested  to  carry  out  his  general  intention. 
The  purchase  of  the  United  States  bond,  after  the  making  of 
the  will,  was  the  beginning  of  the  carrying  out  of  the  plan 
by  himself  in  life,  that  he  had  intended  for  his  executors  to 
follow  after  his  death."  He  therefore  decreed  accordingly, 
and  ordered  the  cause  to  be  retained  on  the  docket  for  future 
action. 

All  the  defendants  appeal  from  the  decree,  and  here  assign 
it  as  error. 

S.  K.  McSpadden,  and  Thos.  H.  Watts,  for  appellants. 

Aiken  &  Martin,  contra. 

STONE,  J. — In  construing  wills,  it  is  our  duty  to  carry 
into  effect  the  intention  of  the  testator,  shown  in  the  words 
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he  employs,  unless  that  opinion  contravenes  some  rule  of  law, 
or  public  policy.  There  is  no  rule  of  law,  or  of  public  policy, 
violated  by  any  intention  shown  in  the  will  of  Mr.  Hollings- 
worth, to  obtain  a  construction  of  which  this  bill  was  filed. 
A  second  leading  canon,  by  which  wills  are  interpreted, 
is,  that,  in  case  of  apparent  repugnancy,  the  general  intent  of 
the  testator,  as  disclosed  in  the  will,  shall  be  preferred  to 
the  special  intent ;  and  to  this  end,  it  is  our  duty  to  consult 
the  entire  will  in  all  its  parts,  in  arriving  at  a  proper  inter- 
pretation of  its  several  provisions.  A  third  rule,  not  less 
imperative,  is,  that  under  a  pretence  of  interpretation  wo 
can  not  incorporate  provisions,  not  expressed  in  the  will,  un- 
less the  will  itself  proves  such  to  have  been  the  intention  of 
the  testator,  by  clear  and  necessary  implication  ;  necessary, 
to  give  to  the  will  operation  according  to  the  manifest  intent 
of  the  testator.  In  Sherrod  v.  Sherrod,  38  Ala.  537, 
Walker,  J.  said  :  "The  court  can  not  resort  to  conjecture, 
when  the  terms  of  the  will  are  of  intelligible  import.  To  do 
so,  would  be  to  make  a  will,  conforming  to  what  is  supposed 
the  testator  intended — not  to  search  for  the  intention  in  the 
construction  of  what  is  said.  It  is  not  the  province  of  a  court 
to  incorporate  into  a  will  provisions  which  it  may  be  sup- 
posed the  testator  would  have  adopted,  if  they  had  occur- 
red to  him.  Nor  is  it  the  province  of  the  court  to  provide 
for  a  contingency,  neglected  in  the  will,  because  there  is 
room  for  conjecture  that  the  testator  would  have  done  so, 
had  he  anticipated  it."  These  propositions  are  well  sup- 
ported by  authorities.  In  that  case,  there  were  two  opinions 
delivered,  reaching  the  same  conclusion,  and  citing  many  au- 
thorities, showing  the  danger  of  going  beyond  the  express 
terms  of  a  will,  in  search  of  a  supposed  or  implied  intention 
in  the  testator. 

The  will  of  Mr.  Hollingsworth  was  evidently  drawn  with- 
out legal  advice.  It  is  obscure  and  incomplete  in  many  of 
its  provisions,  and  it  is  difficult  to  give  it  a  satisfactory  in- 
terpretation. The  rents  from  his  real  estate,  and  the  sum  to 
be  realized  on  his  lite-policies,  he  so  disposes  of,  as  to  raise 
a  necessary  implication  that  he  intended  no  delay  in  their 
distribution.  The  former  he  directed  to  be  turned  over  to 
his  wife,"  for  the  support  of  her  and  my  [testator's]  chil- 
dren," and  she  "  to  receive  annually  a  sufficient  amount  of 
money,  from  other  sources  besides  the  rents,  to  amply  sup- 
port her  and  our  children,  and  for  the  education  of  the  chil- 
dren that  have  not  been  educated."  He  directs  the  distribu- 
tion of  the  life-policy  money,  and  names  no  time  when  it  is 
to  take  place.  The  land  rents  are  evidently  to  be  turned  over 
as  they  accrue,  and  the   additional  "  sufficient  amount   of 
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money  from  other  sources,"  as  it  may  be  wanted,  or,  at  least, 
annually.  The  life-insurance  money  to  be  distributed  when 
realized.  He  directs,  as  we  shall  hereafter  show,  the  expendi- 
ture of  one  thousand  dollars,  in  erecting  a  house  for  his 
daughter  Katie,  and  the  employment  of  money  in  the  pay- 
ment of  his  debts,  should  any  of  his  creditors  be  unwilling 
to  wait  until  sufficient  collections  could  be  made  for  their 
payment.  These  sums,  we  repeat,  were  not  to  be  delayed  in 
their  disbursement,  as  the  will  plainly  shows,  either  by  ex- 
press direction,  or  by  necessary  implication.  With  the 
exception  of  the  above,  the  will  is  silent,  as  we  shall  hereaf- 
ter show,  on  the  subject  of  division  or  distribution,  save  in 
two  clauses ;  one,  directing  a  division  of  the  money  in  1890  ; 
the  other,  a  division  of  the  land  in  1891. 

In  construing  the  clauses  of  this  will  which  direct  dis- 
tribution, we  shall  treat  the  merchandise  on  hand,  and  the 
collectible  dues,  as  money,  for  the  will  directs  them  to  be 
converted  into  money. — 1  Story's  Equity,'  §  791 ;  Hemphill 
V.  Moody,  at  the  last  term. 

No  difficulty  or  misunderstanding  can  arise  in  the  proper 
construction  of  the  items  or  sections  of  the  will,  numbered 
1,  2,  5,  6,  8,  9,  10,  12.  These  seem  to  be  plain  and  unambig- 
uous, and  we  will  devote  no  time  to  them.  The  difficulties 
arise  in  the  construction  of  the  other  sections.  We  post- 
pone the  farther  consideration  of  section  3,  until  we  dispose 
of  the  others.  Section  4  may  be  construed  by  itself.  It  is, 
in  terms,  limited  to  "  all  my  [testator's]  money  in  hand." 
This  money  was  to  be  invested  in  government  registered 
bonds.  The  purchase,  after  the  execution  of  the  will,  of  the 
five  thousand  dollar  government  bond,  must  be  treated  as  a 
part  execution,  by  the  testator  himself,  of  this  testamentary 
purpose,  to  so  invest  his  money  in  bonds.  That  bond  stands, 
in  all  respects,  in  the  category  of  the  bonds  purchased  by 
the  executors  under  clause  (or  section)  4  of  the  will,  to  be 
distributed,  or  turned  over  to  the  legatees,  when  they  are 
distributed  or  turned  over. 

Section  7  of  the  will  declares  that  W.  P.  Lay,  one  of  the 
executors,  "  is  hereby  charged  with  the  winding  up  of  the 
business."  What  is  comprehended  in  the  phrase,  "  the  bus- 
iness," is  a  material  inquiry.  Testator  was  a  merchant, 
doing  a  large  business.  He  had  on  hand,  at  the  time  of  his 
death,  a  stock  of  goods  worth,  at  cost  prices,  twelve  thou- 
sand dollars,  and  sold  by  the  executors  for  about  that  sum. 
Section  or  item  2  of  the  will  directed  in  what  manner  this 
merchandise  should  be  disposed  of.  Its  language  is  :  "I 
want  the  merchandise  that  I  may  have  on  hand  to  be  sold 
to  merchants,  if  possible,  on  a  credit  of  one-third   on   six 
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months,  one-third  on  nine  months,  and  one-third  on  twelve 
months,  the  goods  to  be  sold  at  cost,  and  the  debts  well  se- 
cured by  mortgage,  or  personal  security."  The  bill  informs 
us  that  this  direction  was  carried  out,  and  that  the  goods 
were  so  sold.  This,  we  are  convinced,  was  a  duty  cast  on 
all  the  executors,  and  is  not  to  be  included  in  the  general 
description,  '  the  business,'  the  winding  up  of  which  is  com- 
mitted to  W.  P.  Lay,  in  section  7  of  the  will.  The  clause  of 
section  7  which  immediately  precedes  this  special  delegation 
of  authority  to  W.  P.  Lay,  is  in  the  following  language  :  "  I 
want  an  inventory  of  my  debts  [claims)  taken  at  once,  in  and 
by  name,  to  say  who  owes,  and  how  much ;  and  a  copy  of 
this  must  be  furnished  to  each  one  of  my  executors  named, 
and  also  a  list  of  the  amount  that  I  may  owe,  and  to  whom." 
Then  comes  the  commissson  to  Lay,  to  wind  up  the  busi- 
ness. Immediately  after  this  is  the  clause :  "  and  after 
paying  all  the  debts  I  owe,"  then  to  be  deposited,  &c.  The 
first  item  or  section  of  the  will  is  in  this  language  :  "  I  want 
all  my  just  debts  paid,  out  of  the  debts  that  are  due  me,  as 
fast  as  they  can  be  collected  by  the  executors  and  executrix 
of  this,  my  will."  A  further  clause  in  section  7  is  as  follows : 
"  I  here  direct  that  the  collections  be  made  as  I  have  always 
proceeded  to  collect — that  is,  do  the  best  you  can,  and  pur- 
chase cotton  so  far  as  the  parties  owe,  but  no  farther — no 
speculation  :  sell  at  once."  Section  8  is  in  this  language  : 
"No  bond  required  from  any  one  of  the  executprs.  In  case 
of  bad  and  doubtful  debts,  compromises  are  authorized,  but 
only  by  the  consent  of  all  my  executors,  and  the  amount 
agreed  upon.  Monthly  comparisons  shall  be  made,  and 
checked  out  on  each  sheet,  so  that  all  parties  may  see  and 
know  just  how  the  business  is  progressing,"  "  The  business," 
the  winding  up  of  which  was  committed  to  W.  P.  Lay,  was 
the  uncollected  dues  to  Mr.  Hollingsworth,  growing  out  of 
his  mercantile  transactions,  and  nothing  else.  This  "  busi- 
ness," is  described  in  the  bill  as  "  a  large  sum  of  money, 
to-wit,  about  $100,000,  due  and  owing  him  by  deeds  of  trust, 
mortgages,  crop-liens,  bonds,  promissory  notes,  and  accounts 
from  third  parties," 

In  the  7th  section,  or  item  of  the  will,  immediately  suc- 
ceeding the  clause  which  charged  Lay  "  with  the  winding  up 
of  the  business,"  he  is  directed,  "  after  paying  all  tbe  debts  I 
[testator]  owe,"  to  deposit  the  money  in  bank,  as  fast  as  it  is 
collected  to  the  amount  of  five  hundred  dollars.  There  is 
no  other  direction  in  the  will  as  to  what  is  to  be  done  with 
the  money  thus  collected,  unless  it  falls  under  some  of  the 
general  clauses  hereafter  referred  to.  The  chancellor  ruled, 
and  so  ordered,  that  under  the  directions   of  the   will,  this 
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fund,  like  the  money  on  hand  at  testator's  death,  was  to  be 
invested  in  government  bonds,  under  section  4  of  the  will. 
In  this,  we  think  the  chancellor  erred,  because  there  is  not  a 
word  or  syllable  in  the  will,  showing  such  intention  on  the 
part  of  the  testator.  There  are  two  clauses  of  the  will  which 
direct  investment  in  government  bonds.  The  first  is  item  4, 
commented  on,  and  construed  above.  It  authorizes,  and  only 
authorizes,  the  investment  of  money  on  hand :  "  All  my 
money  on  hand,"  is  its  language.  The  other  direction  or 
authority  is  in  section  9,  and  refers  expressly  to  the  life- 
insurance  money.  Its  language  is  :  "  The  amount  that  may 
be  paid  on  my  Hfe-insurance  may  be  disposed  of  as  follows  : 
One  sixth  to  each  child,  the  money  of  those  that  are  under 
age  to  be  invested  in  United  States  bonds."  Now,  these  quo- 
tations from  the  will  show  that  the  mind  of  the  testator  was 
directed  to  the  subject  of  investing  in  such  bonds  ;  he  knew 
how  to  express  such  directions  ;  he  did  expressly  direct  such 
investment  of  certain  specified  funds,  and  omitted  such  direc- 
tion as  to  all  other  funds.  Expressum  facit,  cessare  taciturn. 
We  think,  on  all  fair  rules  of  construction,  there  is  both  a 
want  of  express  authority  in  the  will,  and  of  a  necessary 
implication  from  its  other  provisions,  to  invest  the  moneys 
arising  from  "  the  business,"  in  government  bonds.  We  do 
not  say  the  will  shows  the  testator  did  not  so  intend.  There 
is  simply  a  failure  to  show  by  express  direction,  or  by 
necessary  im|ilication,  that  such  was  his  intention.  He  may 
have  been  averse  to  investing  all  his  personal  effects  in  one 
species  of  security.  We  are  construing  the  will,  not  making 
it.  What  is  to  be  done  with  this  money,  after  it  is  deposited 
in  bank,  under  section  or  item  7  of  the  will,  we  leave  for  con- 
sideration further  on. 

Section  or  item  11  is  as  follows  :  "  At  some  time  during 
the  year  1890,  all  the  money  shall  be  divided  equally  among 
my  wife  and  children."  This  is  the  entire  item,  au4  it  does 
not,  by  juxtaposition  or  otherwise,  so  connect  itself  with  any 
other  provision  of  the  will,  as  to  derive  therefrom  any  special 
aid  in  its  interpretation.  We  must  construe  this  item  by  its 
own  words,  aided  by  the  general  purpose  and  intent,  gath- 
ered from  the  whole  will.  What  is  meant  by  the  expression, 
"  all  the  money  ?  "  If  we  confine  this  expression  to  actual 
money — cash  that  may  be  in  hand  in  1890 —  at  the  very 
greatest  stretch,  we  limit  its  operation  to  the  money  to  be 
realized  from  the  suit  against  the  East  Alabama  and  Cincin- 
nati Railroad  Company,  the  proceeds  of  the  sales  of  the 
merchandise,  and  the  collections  to  be  made  from  "  the  busi- 
ness," less  the  sura  to  be  expended  in  paying  the  testator's 
debts,  and  in  supplementing  a  support  for  the  widow  and 
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children.  The  lands  had  been  ordered  to  remain  as  lands ; 
the  money  on  hand  at  testator's  death  had  been  ordered  to 
be  invested  in  government  bonds  ;  the  life-insurance  money 
was  to  be  distributed  when  realized  ;  and  the  rentals  were  to 
be  paid  to  the  widow,  in  part  maintenance  of  herself  and 
children.  There  was,  therefore,  nothing  left  that  could  be 
technically  called  money,  except  the  sum  of  the  sale  of  the 
merchandise,  and  the  collections  from  "  the  business,"  and 
the  product  of  the  suit  referred  to. 

There  is  another  formidable  difficulty  in  the  way  of  this 
construction.  The  will,  in  section  5,  makes  provision  for  the 
division  of  the  lands  in  1891,  and  for  the  distribution  of  the 
life-insurance  money  when  it  is  collected  ;  and  there  is  no 
other  section  or  clause  of  the  will,  except  section  11,  copied 
above,  which  provides  in  any  manner  for  division  or  distribu- 
tion. There  is,  in  the  will,  no  clause  in  its  nature  residuary  ; 
and,  confining  section  11  to  actual  money,  leaves  an  intestacy 
as  to  the  final  disposition  of  the  government  bonds.  It  may  be 
urged,  that  inasmuch  as  government  bonds  are  not  tech- 
nically money,  there  can  be  nothing  unreasonable,  or 
opposed  to  the  provisions  of  the  will,  in  adjudging  an  intes- 
tacy as  to  those  bonds  ;  thus  leaving  them  for  early  distribu- 
tion, without  waiting  for  the  time  prescribed  in  section 
11.  This  leaves  section  4  of  the  will  without  aim 
or  object ;  for  testator  could  have  had  no  sensible  reason  for 
investing  his  money  in  bonds,  to  be  immediately  distributed 
to  his  children,  and  in  all  likelihood  sold,  as  a  necessary 
means  of  making  equal  division.  Moreover,  he  directed 
them  to  be  kept  at  interest,  and  "  the  interest  on  said  bonds, 
after  paying  all  family  expenses,  to  be  re-invested  in  United 
States  bonds.  "  We  are  satisfied  the  testator  intended  the 
bonds  to  be  retained  without  division,  until  1890.  We  think 
the  clauses  of  the  will  contain  a  necessary  implication  that 
the  bonds  were  to  be  distributed  in  1890  ;  and  inasmuch  as 
this  can  not  be  accomplished  without  giving  to  the  word 
money,  in  section  11,  a  broader  significance  than  mere  cash 
in  hand,  we  hold  the  testator  intended  thereby,  not  only  the 
money  that  might  be  on  hand,  but  all  investments  of  money 
under  the  directions  of  the  will,  that  should  stand  in  the 
place  of,  and  be  convertible  into  money. — 2  Williams  on 
Executors.  1025. 

Section  7  of  the  will,  after  charging  W.  P.  Lay  with  the 
duty  of  winding  up  the  business,  contains  this  clause  : 
"  After  paying  all  the  debts  I  owe,  then  the  money,  as  fast 
as  it  is  collected  to  the  amount  of  $500,  is  to  be  deposited 
in  bank. "  Here  the  direction  stops,  without  a  word  of 
instruction  as  to  its  disposition  or  custody  afterwards.    This 
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is  one  of  the  questions  upon  which  instructions  of  the  court 
are  sought.  It  will  be  seen,  by  observing  the  context,  that 
this  direction  relates  to  the  moneys  collected  in  *'  winding 
up  the  business, "  and  no  such  directions  are  given  in  refer- 
ence to  any  other  moneys  to  come  into  the  hands  of  the 
executors.  The  sources  brought  to  view  in  the  will,  from 
which  other  money  would  be  realized,  are  the  sale  of  the 
stock  of  merchandise  on  hand,  and  the  pending  suit  against 
the  East  Alabama  and  Cincinnati  Railroad  Company.  It  is 
contended  for  appellant,  that  the  testator  could  not  have 
intended  that  this  money  should  remain  idle  and  unproduc- 
tive until  1890,  liable  to  be  lost  by  a  failure  of  the  bank  ; 
and  inasmuch  as  the  will  gives  no  express  direction  for  tak- 
ing the  money  out  of  bank,  testator  must  have  intended  it 
for  early  distribution.  It  is  a  well-known  fact,  that  the 
average  man  is  hopeful — perhaps,  too  hopeful.  Many  men, 
having  money  in  their  possession,  whether  their  own  or  not, 
will  spend  it,  or  use  it  in  business  or  speculation,  confidently 
expecting  to  replace  it  when  wanted.  This  is  the  fruitful 
source  of  most  of  the  melancholy  defalcations,  official  and 
otherwise,  of  which  we  hear  so  much.  Mr.  Hollingsworth's 
business  qualifications,  and  the  connection  in  which  this 
direction  to  deposit  is  given,  convince  us  that  he  was 
influenced  by  these  considerations,  in  guarding  against  too 
great  an  accumulation  of  money  in  private  or  individual 
hands.  We  do  not  think  he  intended  that  the  money  should 
remain  on  deposit  in  bauk,  until  1890.  He  has  not  expressed 
such  intention  in  his  will. 

We  think  this  will  furnishes  evidence  of  an  intention  on 
the  part  of  the  testator  to  keep  the  bulk  of  his  estate 
together  and  undivided,  until  1890-1.  Another  clause  of 
the  will  tends  to  confirm  this  view.  Section  6  of  the  will 
directs  the  lands  to  be  divided  on  the  first  Monday  in 
November,  1891 ;  and,  in  the  event  of  the  death  of  his 
wife  before  that  time,  it  directs  the  town  lots  to  be  divided 
at  the  same  time.  That  direction  is  given  in  the  following 
language  :  "  If  she  [the  wife]  shall  not  be  living  at  that 
time,  then  all  the  town  property  to  be  divided  equally  among 
all  my  children,  after  first  giving  to  each  one  the  amount,  to 
make  them  equal  to  Annie  and  Laura,  of  twelve  hundred 
dollars.  "  We  infer  from  this,  that  the  testator  had  already 
advanced  to  his  two  daughters,  Mrs.  Paden  and  Mrs.  Lay, 
to  the  amount  of  twelve  hundred  dollars  each  ;  and  he  here 
directs  that  a  corresponding  sum  be  paid  to  each  of  his 
other  children,  to  make  them  equal.  This,  it  will  be  observed, 
was  not  to  be  done  until  the  division  of  the  town  lots,  not 
to  take  place  before  November,  1891,   in   any  event.     Now, 
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why  delay  this  equalization  for  so  long  a  time,  if  a  large 
part  of  the  estate — the  collections  from  the  business,  the 
sale  of  the  merchandise,  and  the  product  of  the  law-suit 
against  the  railroad — was  to  be  distributed  at  once,  as  con- 
tended by  appellants  ?  Some  of  the  legatees  thus  to  be 
equalized  would,  doubtless,  attain  to  lawful  age  long 
before  1891 ;  and  it  would  seem  but  reasonable  that  the 
equalization  should  be  made  out  of  the  first  sufficient  sum 
that  passed  into  distribution.  Yet  the  will  directs  this  to  be 
done,  when  the  town  lots  are  divided.  We  can  not  adopt 
this  construction  of  the  will.  We  hold  that  this  fund,  like 
the  other  money  assets,  must  be  kept  together,  subject  to 
the  charges  upon  it  for  maintenance,  &c.,  until  the  general 
division  of  the  money  under  the  11th  section  of  the  will. 
In  the  10th  item  of  the  will,  testator  made  provision  for 
another  of  his  children,  Katie.  This,  we  think,  so  far  as 
she  is  concerned,  must  be  regarded  as  execution  by  the  tes- 
tator, of  the  expressed  intention  to  make  his  other  children 
equal  to  the  advance  of  twelve  hundred  dollars,  he  had  made 
to  Annie  and  Laura. 

It  results  from  what  we  have  said,  that  the  executors  are 
left  without  testamentary  direction  as  to  the  safe  custody 
and  employment  of  this  large  fund,  during  the  relatively 
long  time  that  must  elapse,  before  it  can  be  divided.  It  is 
manifest  it  should  not  remain  unproductive.  Minors  are 
intested  in  this  fund,  and  we  think  the  chancellor  should 
instruct  the  executors  in  the  performance  of  this  delicate 
and  responsible  trust.  If  he  order  it  to  be  put  to  loan  on 
private  security,  that  security  should  be  generously  ample, 
and  the  interest  collected  annually,  and  lent  out  on  like 
security.  The  security  should  be  real,  and  not  perishing  in 
its  nature  ;  and  if  it  be  improved  property,  this  should  be 
kept  under  sufficient  insurance  to  protect  the  loan,  and  the 
policy  so  framed  or  assigned,  as  that  the  money  realized 
from  the  destruction  or  injury  of  the  property,  will  enure  to 
the  executors.  And  no  loan  should  be  allowed  on  question- 
able titles.  We  do  not,  however,  intend  to  be  understood 
as  affirming  that  the  money  shall  be  put  to  loan  on  private 
security.  That  depends,  we  think,  very  much  on  local 
wants  and  facilities,  of  which  we  have  no  knowledge  or 
information.  Neither  are  we  to  be  understood  as  advising, 
on  either  side,  as  to  investment  in  government  securities. 
Productiveness,  not  exceeding  lawful  interest,  should  be  the 
prime  object,  so  far  as  it  can  be  carried  out  with  perfect 
security. 

AVe  come  now  to  the  consideration  of  section  or  item  3  of 
the  will,  which   is  in   the  following  language  :    "  I  want  all 
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the  land  and  town  property  that  I  may  be  possessed  of 
to  remain  in  its  present  condition,  and  rented  every  year, 
and  the  proceeds  to  be  turned  over  to  my  dear  wife,  for  the 
support  of  her  and  my  children  ;  my  dear  wife  to  receive 
annually  a  sufficient  amount  of  money,  from  other  sources 
besides  the  rents,  to  amply  support  her  and  our  children, 
and  for  the  education  of  the  children  that  have  not  been 
educated.  This  amount  of  money  to  be  governed  entirely 
by  the  necessities  of  their  wants.  "  When  the  testator 
executed  his  will,  in  1878,  two  of  his  children,  Annie  and 
Laura,  were  married  women ;  another,  Katie,  must  have 
nearly  reached  her  majority,  for  in  the  will  she  is  provided 
with  lots,  and  a  house  to  be  erected  thereon.  In  the  bill, 
filed  in  October,  1879,  Katie  is  described  as  Mrs.  Standifer, 
a  married  woman.  Another  of  the  children,  Willie  A.,  is 
described  in  an  affidavit  to  the  bill,  as  a  minor  over  fourteen 
years  of  age.  The  other  two  under  fourteen.  Now,  what 
did  testator  mean  by  the  word  '  children, '  in  this  item  ot 
the  will  ?  Did  he  mean  all  his  children,  or  only  such  as 
constituted  a  part  of  his  family  ?  And  if  the  latter, 
was  the  provision  which  that  item  makes  for  them,  to  con- 
tinue only  so  long  as  they  remained  members  of  the  family  ? 
It  must  be  borne  in  mind  that  the  oldest  of  the  minors, 
Katie,  would  soon  reach  majority,  and  might  marry  and 
cease  to  be  a  rgember  of  the  family.  A  second,  Willie  A., 
would  become  twenty-one  before  the  year  1890,  and  she  too 
might  cease  to  be  a  member  of  the  family.  So,  possibly,  of 
one  or  both  of  the  others.  The  term  '  children  '  is  mentioned 
in  other  clauses  of  the  wHl.  In  item  2,  after  giving  direction 
for  the  sale  of  the  merchandise,  testator  had  added  :  "  My 
dear  wife  first  to  be  allowed  to  take  from  the  stock  such 
articles  as  she  may  want,  and  to  any  amount,  for  her  use, 
and  the  use  of  my  children.  "  Section  or  item  4,  after 
directing  the  investment  of  the  money  on  hand  in  govern- 
ment bonds,  has  this  clause  :  "  And  the  interest  on  said 
bonds,  after  paying  all  family  expenses,  to  be  re-invested  in 
United  States  bonds,  "  &c.  Section  6  directs :  "  On  the  1st 
Monday  in  November,  1891,  I  want  all  my  lands  divided 
equally  among  my  children,  .  .  then  all  the  town  pro- 
perty to  be  equally  divided  among  all  my  children, "  <fec. 
In  section  or  item  9  is  this  clause  :  "  The  amount  that  may 
be  paid  ou  my  life-insurance,  may  be  disposed  of  as  fol- 
lows :  one  sixth  to  each  child,  the  money  of  those  that 
are  under  age  to  be  invested  in  United  States  bonds.  "  In 
item  11  testator  said  :  "  All  the  money  shall  be  divided 
equally  among  my  wife  and  children.  " 

We   have   now  copied  every   clause  in  the  will,   which 
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speaks  of  the  testator's  children,  as  children.  It  will  be 
observed  that  in  one  place — item  4 — he  uses  the  word 
family  ;  and  when  he  directs  the  division  of  the  life-insur- 
ance money,  he  discriminates  between  the  adult  children, 
and  those  under  age.  We  come  to  the  conclusion,  that  by 
the  word  children,  in  section  3  of  the  will,  the  testator 
intended  to  include  all  his  children — those  then  constituting 
his  family,  and  those  who,  by  marriage,  had  ceased  to  be 
members  of  his  family  ;  the  money  for  this  purpose  to  be 
paid  to  Mrs.  Hollingsworth,  the  widow,  and  by  her  disbursed. 
We  think,  in  the  matter  of  disbursement,  the  widow  is 
clothed  with  a  discretion ;  and  that  both  she,  in  the  admin- 
istration, and  the  executors,  in  supplying  her  with  money 
for  the  purpose,  are,  in  the  language  of  the  will,  "  to  be 
governed  entirely  by  the  necessities  of  their  wants.  "  Not 
mere  physical  wants  ;  for  their  estate  and  condition  in  life, 
and  the  habits  of  testator  when  in  life,  should  be  reasonably 
consulted  in  determining  what  are  the  "  necessities  of  their 
wants.  "  Considering  the  various  clauses  of  the  will,  we 
think  the  testator  intended  equal  benefit  and  bounty  to  his 
children,  except  that  those  not  educated  were  to  have  an 
additional  allowance  to  pay  for  their  education.  Our  con- 
struction above  accomplishes  that  end,  and  we  think  it 
necessary,  alike  to  give  to  the  word  children  a  uniform  and 
natural  meaning,   and  to   secure  equality  of   distribution. 

The  administration  of  this  estate  is  so  complicated  with 
trusts  and  continuing  duties,  that  we  advise  its  removal  into 
the  Chancery  Court. 

There  is  an  intestacy  as  to  the  ten  shares  of  stock  in  the 
Commercial  Fire-Insurance  Company  in  Montgomery,  Ala- 
bama, and  as  to  testator's  interest  or  stock  in  the  Southern 
Lumber  Company,  for  manufacturing  lumber  at  Gadsden, 
Alabama,  and  all  that  pertains  thereto.  These  parts  of 
testator's  estate  must  be  a^iministered  as  intestate  estates 
are. 

Keversed  and  remanded. 
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Elsberry  v.  Boykin. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Delivery  of  mortgage. — Delivery  is  essential  to  the  execution  and  oper- 
ative effect  of  a  mortgage,  as  of  any  other  conveyance  of  lands  ;  but  the 
delivery  may  be  manifested  by  either  words  or  acts,  and  no  particular 
form  is  necessary  in  either  case  ;  and  when  made  to  a  third  person,  for  the 
benefit  of  the  mortgagee  or  grantee,  though  without  his  knowledge,  his  as- 
sent and  acceptance  will  be  presumed,  if  it  is  beneficial  to  him,  and  im- 
poses no  duties  or  burdens  on  him.  Hence,  in  this  case,  where  the  mort- 
gagor acknowledged  the  deed,  on  the  day  of  its  date,  before  the  probate 
judge,  and  left  it  with  him  for  registration,  and  it  was  duly  recorded  ; 
held,  that  this  was  sufficient  to  perfect  the  delivery,  although  the  mortgagee 
never  had  possession  of  the  deed,  and  did  not  know  of  its  existence  until 
after  the  death  of  the  mortgagor. 

2.  Statute  of  limitations,  and  staleness,  as  defense  to  bill  for  foreclosure. — 
When  a  mortgage  has  been  delivered  and  duly  recorded,  the  subsequent 
possession  of  the  mortgagor  is  in  subordination  to  the  title  of  the  mortgagee, 
unless  asserted  as  adverse  and  hostile  so  openly  and  notoriously  as  to  raise 
the  implication  of  notice  ;  and  a  junior  mortgagee,  with  full  covenants  of 
warranty,  who  is  let  into  possession,  can  not  set  up  the  statute  of  limitations, 
or  the  staleness  of  the  demand,  in  defense  of  a  bill  for  foreclosure  by  the 
first,  except  under  the  same  circumstances  which  would  be  available  to  the 
mortgagor  himself. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  15th  August,  1879, 
by  Frank  Boykin,  against  the  personal  representative  and 
heirs-at-law  of  Ben.  H.  Elsberry,  deceased ;  and  sought  the 
foreclosure  of  a  mortgage,  a  copy  of  which  was  made  an  ex- 
hibit to  the  bill,  in  the  following  words  :  "  State  of  Alabama, 
Lowndes  County.  Whereas,  I, am  indebted  to  Frank  Boy- 
kin, of  Wilcox,  in  this  State,  in  the  sum  of  three  thousand 
dollars,  for  money  loaned  to  me  on  the  1st  day  of  Isovember, 
1866,  and  which  is  now  due  to  him,  and  which  I  promise  to 
pay  :  Now,  in  order  to  secure  the  payment  of  the  said  sum,  I 
do  hereby  grant,  bargain,  sell  and  convey  to  said  Boykin,  the 
following  described  real  estate,  to-wit :  the  plantation  on 
which  I  now  reside  in  this  county,  lately  bought  of  James 
Shelley,  containing  about  five  hundred  acres.  But  this  con- 
veyance is  made  upon  the  express  condition,  that  whenever 
I  shall  pay,  or  cause  to  be  paid  the  said  three  thousand  dol- 
lars, then  the  above  conveyance  shall  cease  and  be  void ; 
otherwise  to  remain  in  full  force.  Witness  my  hand  and 
seal,  this  16th  day  of  October,  1867."  (Signed)    "B.  H.  Els- 
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BEERY "  ;  with  the  words  added,  "  signed,  sealed,  and  deliv- 
ered ;  "  and  the  certificate  of  the  probate  judge  annexed,  in 
due  form,  stating  that  the  grantor  acknowledged  the  execu- 
tion of  the  instrument  before  him  on  the  day  of  its  date ; 
and  it  was  then  left  by  him  for  record,  and  was  duly 
recorded. 

The  bill  alleged  that  this  mortgage  was  given  to  secure  the 
sum  therein  mentioned  ($3,000),  which  complainant  lent  to 
said  B.  H.  Elsberry  on  the  1st  November,  1866,  and  for 
which  said  Elsberry  gave  his  note  or  notes  (whether  one  or 
two  was  not  recollected),  payable  two  years  after  date,  with 
interest ;  that  Elsberry  promised,  when  he  procured  the 
money,  that  he  would  execute  a  mortgage  on  his  plantation 
to  secure  the  debt  when  he  returned  home ;  that  complainant 
did  not  learn  of  the  execution  or  existence  of  the  mortgage 
until  after  the  death  of  said  Elsberry,  which  occurred  in 
August,  1869 ;  that  the  note  or  notes  had  been  destroyed 
when  the  complainant's  house  was  burned  down  ;  that  the 
mortgage  was  never  in  the  actual  possession  of  the  com- 
plainant, and  that  he  had  not  been  able  to  find  it  after  dili- 
gent search  in  the  office  of  the  probate  judge  of  LoWndes 
county,  where  it  was  recorded.  The  bill  alleged,  also,  that 
on  the  17th  December,  1866,  before  the  execution  of  said 
mortgage,  said  B.  H.  Elsberry  conveyed  said  lands,  by  deed 
of  gift,  to  his  brother,  A.  E.  Elsberry,  in  ttust  for  the  wife  of 
said  B  H.  Elsberry,  and  any  children  they  might  have ;  that 
this  deed  was  duly  recorded,  but  the  trustee  never  accepted 
the  trust,  and  never  knew  of  its  existence  until  after  the 
death  of  the  grantor  ;  and  the  complainant  insisted  that  this 
deed,  being  voluntary,  and  executed  after  the  creation  of  his 
debt,  was  void  and  inoperative  as  to  him.  It  was  alleged, 
also,  that  said  B.  H.  Elsberry  continued  in  the  possession  of 
the  land  until  his  death  ;  that  he  left  no  children,  and  his 
brothers  and  sisters  were  his  heirs-at-law  ;  that  his  widow 
continued  in  the  possession  of  the  land  until  some  time  in 
the  year  1871,  or  1872,  when  she  delivered  it  to  said  A.  F. 
Elsberry,  who  claimed  it  under  some  conveyance  from  said 
B.  H.  Elsberry,  which  was  subsequent  to  the  execution  of 
the  complainant's  mortgage,  and  therefore  could  not  affect 
his  rights. 

An  answer  was  filed  by  A.  F.  Elsberry,  denying  the  deliv- 
ery and  validity  of  the  complainant's  asserted  mortgage  ; 
alleging  that  the  money  procured  by  said  Elsberry  from  the 
complainant,  if  any  was  obtained,  was  intended  as  an  ad- 
vancement to  said  Elsberry's  wife,  who  was  the  complain- 
ant's daughter,  and  was  not  a  loan,  and  did  not  create  a 
debt ;  that  the  instrument  now  set  up   as  a  mortgage  was 
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spread  on  the  records  "  merely  lor  the  purpose  of  delaying 
creditors,  and  was  executed,  if  at  all,  with  that  intent,"  and 
never  had  any  legal  operation  or  effect ;  admitting  that  he 
had  no  knowledge  of  the  deed  executed  to  him  as  trustee  by 
said  Elsberry,  until  after  the  death  of  said  grantor  ;  admit- 
ting, also,  that  said  Elsberry  remained  in  the  possession  of 
said  land  until  his  death,  and  asserting  that  he  always 
claimed  it  as  his  own,  subject  only  to  the  respondent's 
rights  under  a  mortgage  executed  to  him  by  said  B.  H.  Els- 
berry. This  mortgage,  which  was  made  an  exhibit  to  the 
answer,  was  signed  by  said  13.  H.  Elsberry  and  wife  ;  was 
dated  the  29th  February,  1868,  and  admitted  to  record  on 
the  day  of  its  date ;  contained  the  usual  covenants  of  war- 
ranty of  title,  and  against  incumbrances ;  purported  to  be 
given  to  secure  the  payment  of  a  promissory  note  for  $3,300, 
due  and  payable  to  said  A.  F.  Elsberry,  and  contained  a 
power  of  sale  on  default.  Tne  answer  alleged,  that  the  con- 
sideration of  this  note  was  money  which  the  respondent  had 
paid,  as  the  surety  of  said  B.  H.  Elsberry,  on  a  guardian's 
bond  executed  in  1856;  that  the  lauds  were  sold  under  this 
mortgage,  and  bought  in  by  the  respondent :  and  that  Mrs. 
Elsberry,  the  widow  of  said  B.  H.  Elsberry,  delivered  the 
possession  to  him  under  this  purchase.  He  also  pleaded  the 
statute  of  limitations  of  ten  years,  and  the  staleness  of  the 
complainant's  demand ;  and  demurred  to  the  bill,  because 
these  facts  appeared  on  its  face,  and  because  it  showed  that 
the  instrument  set  up  in  the  bill  as  a  mortgage  had  never 
been  delivered.  Answers  were  also  filed  by  the  other  defend- 
ants, denying  the  execution  and  validity  of  the  complainant's 
mortgage,  pleading  the  statute  of  limitations  of  ten  years, 
and  demurring  to  the  bill  for  want  of  equity. 

The  chancellor  overruled  the  demurrer  and  the  plea,  and 
held  the  complainant  entitled  to  relief ;  citing  the  case  of 
Burt  V.  Cassety,  12  Ala.  734,  as  conclusive  on  the  question  of 
delivery.  From  this  decree  the  defendants  appeal,  and  here 
assign  it  as  error,  together  with  several  rulings  on  objections 
to  testimony,  which  require  no  notice. 

Thos.  M.  Arrington,  and  Thos.  H.  "Watts,  for  appellant. 
Delivery  is  essential  to  the  validity  of  a  mortgage,  and  is 
as  necessary  as  the  signature  of  the  mortgagor.  There  must 
be  delivery  and  acceptance,  or  proof  of  facts  from  which  the 
law  will  presume  acceptance.  Registration  does  not,  of 
itself,  operate  as  a  delivery,  nor  does  it  supersede  the  neces- 
sity of  proof  of  delivery.  A  delivery  to  the  recording  officer, 
for  registration,  may  sometimes  operate  as  a  delivery,  as 
between  the  parties  themselves;  but,  as  against  third  per - 
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sons,  who  have  acquired  an  interest  in  the  property,  actual 
acceptance  must  be  shown,  and  will  not  be  presumed  from 
the  mere  fact  that  the  mortgage  is  beneficial  to  the  mort- 
gagee ;  and  his  subsequent  acceptance  will  not  be  allowed  to 
relate  back,  to  the  prejudice  of  the  rights  which  have  inter- 
vened.— Jones  on  Mortgages,  §§  84,  85,  539 ;  Fuller  v.  Uollis, 
57  Ala.  435  ;  Evans  v.  White,  53  Indiana,  1 ;  Haivldns  v.  Pike, 
105  Mass.  560 ;  Freeman  v.  Peay,  23  Ark.  439 ;  Bell  v.  Far- 
mers' Bank,  11  Bush,  Ky.  34  ;  Woodbury  v.  Fish(^,  20  Indiana, 
387 ;  Jackson  v.  Phipps,  12  Johns.  421 ;  Foster  v.  Beardsley, 
57  Barbour,  505  ;  Bullard  v.  Hinckley,  5  Greenl.  276  ;  Hoadley 
V.  Hadley,  48  Indiana,  452  ;  Thayer  v.  Stark,  6  Cush.  Mass.  11. 

The  bill,  which  must  be  presumed  to  state  the  facts  as 
favorably  for  the  complainant  as  the  truth  would  allow,  does 
not  allege  that  the  mortgage  was  ever  delivered  in  fact :  it 
only  states  facts  from  which  the  court  is  asked  to  presume 
delivery  and  acceptance,  as  matter  of  law  ;  but  neither  these 
allegations,  nor  the  facts  proved  in  support  of  them,  show 
such  a  delivery  or  acceptance  as  can  prevail  over  the  inter- 
vening rights  of  A.  F.  Elsberry,  acquired  in  good  faith,  and 
for  valuable  consideration.  Until  there]  was  an  actual 
acceptance,  the  instrument  was  a  mere  power,  subject  to 
be  revoked  by  the  maker ;  and  the  subsequent  mortgage  to 
A.  F.  Elsberry  was  a  revocation  of  it. — Ashley  v.  Robinson, 
29  Ala.  12 ;  Toivnsend  v.  Harioell,  18  Ala.  301 ;  Benning  v. 
Nelson,  23  Ala.  801.  And  if  there  was  no  express  revocation 
of  it,  the  death  of  the  maker  operated  a  revocation.  Besides, 
at  the  tirne  this  instrument  was  thus  spread  upon  the  records, 
the  land  was  in  the  possession  of  Mrs.  B.  H.  Elsberry,  the 
wife  of  the  grantor,  holding  under  the  deed  to  A.  F.  Elsberry 
as  a  trustee  for  her ;  and  the  instrument  was  therefore  void. 
Holding  v.  Chapman,  60  Ala.  522 ;  Bernstein  v.  Humes,  60  Ala. 
582  ;  Nelson  v.  Dexter,  6  Ala. 

The  conduct  of  all  the  parties,  through  a  series  of  years, 
shows  that  no  mortgage  was  in  fact  executed,  or  was  intended 
or  expected  to  be  executed.  The  relationship  of  the  parties 
would  authorize  the  inference  that  the  money  was  intended 
as  an  advancement  to  Mrs.  Elsberry,  from  her  father ;  and 
this  inference  is  strengthened  by  the  execution  of  the  deed 
of  trust  for  her  benefit,  a  few  months  afterwards,  and  by  the 
facts  that  Boykin  never  made  any  inquiry  about  his  expected 
mortgage,  and  remained  in  ignorance  of  it  until  long  after  the 
death  of  his  debtor,  when  his  attention  was  first  called  to  it 
by  A.  F.  Elsberry.  The  bill  to  foreclose,  setting  up  this 
instrument  as  a  mortgage,  was  filed  more  than  ten  years 
after  the  accrual  of  the  right,  and  after  the  asserted  debt 
was  barred  by  the  statute   of  limitations.     The  mortgage 
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being  subsequent  to  the  execution  of  the  deed  of  trust  for 
the  benefit  of  Mrs.  Elsberry,  and  no  fraudulent  intent  being 
alleged  or  proved,  it  can  not  prevail  over  that  conveyance. 
A.  F.  Elsberry  claims,  on  the  other  hand,  under  a  mortgage 
in  which  Mrs.  Elsberry  joined ;  possession  was  delivered  to 
him  under  his  mortgage,  in  recognition  of  his  rights ;  and 
his  possession,  with  that  of  his  grantors,  has  continued  un- 
interrupted f©r  more  than  twelve  years.  Ten  years  is  the 
statutory  bar  to  an  action  to  recover  the  possession  of  the 
lands,  and  the  same  limitation  must  prevail  in  equity.  The 
defendants  invoke,  also,  the  equitable  bar  applied  to  stale 
demands,  which  is  peculiarly  adapted  to  the  facts  of  this  case. 

H.  C.  Semple,  and  Clopton,  Herbert  &  Chajebers,  contra, 
relied  on  the  case  of  Burt  v.  Gdssety,  12  Ala.  734:,  as  conclu- 
sive on  the  question  of  delivery. 

BEICKELL,  C.  J. — There  are  several  points  raised  by 
the  assignments  of  error,  the  more  material  of  which  respect 
the  delivery  of  the  mortgage  sought  to  be  foreclosed,  and,  if 
there  was  delivery,  the  operation  of  the  statute  of  limita- 
tions on  the  right  of  foreclosure.  These  do  not  depend 
upon  any  controverted  questions  of  fact,  and  are  to  be 
decided  without  reference  to  any  of  the  evidence  which  was 
the  subject  of  exception,  either  because  of  the  incompetency 
of  the  \satnesses,  or  upon  any  other  ground  ;  and  if  these 
points  are  resolved  in  favor  of  the  appellee,  it  is  unnecessary 
to  pass  upon  any  other  questions. 

Dehvery  is  an  incident  essential  to  the  execution  of  a 
mortgage,  or  other  conveyance  of  real  estate.  Without  it, 
there  is  no  mortgage  ;  and,  generally,  it  is  only  from  the 
delivery  that  it  takes  effect,  and  becomes  an  irrevocable  con- 
veyance, and  a  valid,  operative  security.  No  formality,  no 
particular  words,  no  certain  acts,  are  essential  to  a  valid 
delivery  of  a  deed.  The  fact  rests  in  intention,  and  is  to  be 
collected  from  all  the  acts  and  declarations  ot  the  parties, 
having  relation  to  it.  It  may  be  actual,  by  a  transter  of  the 
conveyance,  signed  and  attested,  or  acknowledged,  from  the 
manual  possession  of  the  mortgagor,  to  the  manual  pos- 
session of  the  mortgagee,  though  not  a  word  is  spoken  ;  or, 
it  may  be  by  saying  something,  and  doing  nothing  ;  as,  when 
the  mortgage,  signed  and  attested,  or  acknowledged,  is  lying 
on  a  table,  and  the  mortgagor  should  say,  "  There  is  your 
mortgage,  "  or,  "  There  is  your  deed,  "  or,  "  That  paper  is 
suflficient  for  you ;  "  or  any  other  words,  clearly  signifying 
the  mortgagor's  intention  to  part  with  dominion  over  it,  and 
to   pass  it   to   the  mortgagee.      Whenever  there  is  a  clear 
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manifestation  of  the  intention  of  the  grantor  in  a  deed,  in 
all  other  respects  properly  executed,  to  part  with  the  pos- 
session and  dominion  of  it,  and  to  transfer  it  to  the  grantee, 
the  delivery  is  complete.  In  traditionibus  chartarum,  non 
quod  dictum,  sed  quod  factum  est  inspicitur. — 2  Greenl.  Cruise, 
564,  title  32,  ch.  2,  n.  2.  The  delivery  may  be  to  a  third  per- 
son, for  the  grantee,  and  he  will  hold  in  trust  for  him.  In 
this  case,  the  deed  is  operative  from  the  delivery  to  the 
third  person,  though  it  does  not  come  the  knowledge  or  pos- 
session of  the  grantee,  until  after  the  death  of  the  grantor. 
Wheelwright  v.  Wheelwright,  2  Mass.  457  ;  Hatch  v.  Hatch, 
9  lb.  307 ;  Souverby  v.  Arden,  1  John.  Ch.  240.  And  when  a 
deed  is  for  the  benefit  of  the  grantee,  imposing  on  him  no 
burdens  or  duties,  the  presumption  is  of  his  acceptance.  If 
it  is  duly  acknowledged  and  recorded,  the  presumption  of 
delivery  attaches,  which  can  be  repelled  only  by  evidence  of 
the  actual  dissent  of  the  grantee. —  Warren  v.  Jacksonville^ 
15  111.  236  ;  Steioart  v.  Bedditt,  3  Md.  67  ;  Mitchell  v.  Ryan, 
3  Ohio,  N.  S.  377. 

The  mortgage,  on  its  face,  purports  to  be  signed,  sealed  ,and 
delivered,  and  on  the  day  of  its  date  was  acknowledged 
before,  and  certified  by  the  probate  judge,  by  whom  it  was 
duly  recorded.  It  never  again  passed  into  the  possession  of 
the  mortgagor.  There  are  no  burdens  imposed  on  the 
mortgagee — no  extension  of  the  day  of  payment  of  the 
mortgage  debt.  Benefit  only  could  accrue  to  him  from  its 
acceptance.  The  fair  and  reasonable  presumption  is,  that 
when  the  mortgagor  signed  and  sealed  the  mortgage, 
acknowledged  its  execution,  and  delivered  it  to  the  judge  of 
probate,  for  registration,  he  intended  to  part  with  dominion 
over  it,  and  to  transfer  dominion  to  the  mortgagee,  so  that 
to  him  it  would  enure,  and  operate  as  a  muniment  of  title, 
and  a  valid  security  for  the  debt.  It  is  instruments  per- 
fected and  consummated  by  signing,  sealing,  and  delivering, 
which  are  authorized  to  be  recorded,  and  not  imperfect, 
revocable  instruments.  If  the  mortgage  imposed  burdens 
or  duties  on  the  mortgagee — if  it  stipulated  for  forbearance 
of  the  mortgage  debt,  or  the  suspension  of  any  existing 
right  of  the  mortgagee — there  might  be  some  room  for 
insisting  upon  some  other  evidence  of  acceptance  by  the 
mortgagee  than  is  disclosed.  But,  when  benefit  only  can 
accrue,  acceptance  ought  to  be  presumed,  until  there  is  evi- 
dence of  actual  dissent. 

The  case  is  much  stronger  than  that  of  Garnons  v.  Knight, 
5  Barn.  &  Cress.  671,  in  which  a  mortgage  was  duly  signed 
and  sealed,  in  the  absence,  and  without  the  knowledge  of  the 
mortgagee,  the  mortgagor  saying,  "I  deliver  this  as  my  act 
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and  deed,"  and  retained  possession  of  it.  Without  hesita- 
tion, the  court  pronounced  it  a  valid  conveyance,  referring  to 
many  authorities,  which  support  the  proposition,  that  where 
an  instrument  is  formally  signed,  sealed  and  delivered,  and 
there  is  nothing  to  qualify  the  delivery  but  the  retention  of 
possession  of  it  by  the  grantor — nothiug  to  show  that  he  did 
not  intend  it  to  operate  immediately —  delivery  to  the  party 
who  is  to  take  by  it,  or  to  any  person  for  his  use,  is  not 
essential.  Here,  there  is  not  only  the  signing  and  sealing  of 
the  mortgage,  and  the  acknowledgment  of  its  execution,  but 
the  delivery  of  it  for  registration  as  a  perfected  instrument — 
the  parting  wholly  with  possession  and  dominion  of  it.  From 
that  time,  it  enured  and  operated  as  a  muniment  of  title, 
and  a  valid  security  to  the  mortgagee,  though  he  was  not 
informed  of  its  existence  until  after  the  death  of  the  mort- 
gagor, unless,  on  being  informed  of  it,  he  had  unequivocally 
manifested  his  dissent  from  it. 

2.  The  mortgage  being  duly  recorded,  the  registration 
operated  as  notice  to  subsequent  purchasers',  or  mortgagees  ; 
and  they  could  avail  themselves  of  the  statute  of  limitations 
as  a  bar  to  a  foreclosure,  only  under  the  same  circumstances, 
which  would  be  available  to  the  mortgagor.  There  is  no 
room,  under  the  facts  shown,  upon  which  the  subsequent 
mortgagee  can  invoke  the  benefit  of  the  statute  of  limitations. 
If  the  mortgagor  had  remained  in  possession,  not  disclaim- 
ing the  title  of  the  mortgagee — not  asserting  a  possession 
inconsistent  with,  and  hostile  to  that  title,  so  openly  and 
notoriously  that  knowledge  of  it  would  be  imputed  to  the 
mortgagee — it  could  not  be  insisted  that  the  possession  was 
not  subordinate  to  the  mortgage,  and  that  the  mere  delay  of 
the  mortgagee  to  enter,  or  to  foreclose,  would  afford  room 
for  the  operation  of  the  statute.  The  statute  operates  on 
adverse,  hostile  possessions;  notion  permissive  possessions, 
in  subordination  to  the  title  of  the  true  owner.  The  sub- 
sequent mortgagee,  purchasing  with  the  notice  which  regis- 
tration affords,  acquired  only  the  equity  of  redemption — the 
right  and  estate  the  mortgagor  could  lawfully  alien  and 
convey.  To  the  possession  he  was  entitled,  until  the  senior 
mortgagee  entered,  or  foreclosed.  The  possession  was  not 
inconsistent  with,  or  hostile  to  the  title  of  the  senior  mort- 
gagee. It  was  in  subordination  to  it,  until  there  was  an  open, 
notorious  disclaimer  of  it,  and  the  assertion  of  an  incon- 
sistent hostile  possession. — Boijd  v.  Beck,  29  Ala.  703. 

These  conclusions  compel  an  affirmance  of  the  decree  of 
the  chancellor,  without  considering  the  assignments  of  error. 

Stone,  T.  not  sitting,  having  been  of  counsel. 

Vol,  lxv. 
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Fellows  V,  Lewis. 

Bill  in  Equity  by  Creditors,  to  set  aside  Fraudulent  Conveyances 
by  Deceased  Debtor. 

1.  Grants  of  administration  in  different  jurisdictions. — When  a  decedent 
leaves  property  in  different  States  or  jurisdictions,  and  letters  of  administra- 
tion on  his  estate  are  granted  in  each,  each  administrator  has  the  same  power 
and  authority  over  the  property  within  the  jurisdiction  which  granted  his  let- 
ters, that  properly  pertains  to  a  domiciliary  administrator,  and  must  be  gov- 
erned in  the  administration  of  the  assets,  and  also  in  making  settlements,  by 
the  rules  and  forms  prescribed  by  that  jurisdiction  ;  nor  will  resident  credit- 
ors in  any  jurisdiction  be  permitted  to  sufifer  a;iy  wrong  or  injury  in  the 
distribution  of  the  assets  there,  in  favor  of  creditors  who  reside  in  another 
jurisdiction. 

2.  Same:  riqhts  of  creditors. — The  decedent  having  died  in  Alabama,  where 
he  resided,  leaving  property  here,  and  iilso  in  Kentucliy,  the  creditors  residing 
here,  and  prosecuting  their  claims  against  his  estate  in  Kentucky,  can  not 
be  required  to  exhaust  the  assets  found  there  before  proceeding  against  the 
property  here,  or  before  attempting  to  subject  in  equity  here  property  fraadu- 
leutly  conveyed  by  the  decedent  in  his  life-time  ;  bat,  while  having  a  right  to 
pursue  their  remedy  in  each  jurisdiction  at  the  same  time,  they  can  have  but 
one  satisfaction,  and  may  be  required  to  exhaust  the  other  assets  here  before 
subjecting  the  property  conveyed. 

3.  When  creditor  may  come  hdo  equity. — The  creditors  of  a  deceased  debtor 
may  come  into  equity,  to  reach  and  subject  property  fraudulently  conveyed 
hy  him  in  his  life-time,  whenever  there  is  a  deficiency  of  assets  in  the  hands 
of  his  personal  representative,   without  first  exhausting  their  legal  remedies. 

4.  Voluntary  conveyance ;  villdity  of. — As  against  the  existing  creditors 
of  the  grantor,  a  voluntary  conveyance  is  constructively  fraudulent  and  void. 

5.  Tico  writings  construed  as  one ;  registration  of  conveyance  reserving  benefit 
to  grantor. — A  conveyance  of  lauds  purporting  to  be  executed  "in  considera- 
tion of  a  certain  contract  in  writing  this  day  entered  into  between  "  the  grant- 
or and  the  husband  of  the  grantee,  and  the  said  written  contract,  relating  to 
the  same  suliject-matter,  are  to  be  construed  together  as  one  entire  contract 
and  transaction  ;  and  if  the  deed  is  absolute  and  unconditional,  while  the 
written  contract  reserves  to  the  grantpr  a  substantial  benefit  and  interest, 
the  failure  to  record  the  latter  avoids  the  conveyance  as  to  existing 
creditors. 

6.  Voluntary  conveyance  of  homestead. — A  voluntary  conveyance  of  his 
homestead  by  a  debtor  is  not  constructively  fraudulent  as  to  his  creditors, 
since  they  can  not  be  injured  by  it ;  but,  on  his  death,  unmarried,  leaving 
neither  wife  nor  child,  his  right  of  exemption  ceases,  and  the  property  may 
then  be  subjected  by  his  creditors. 

7.  Insolvent  estate  ;  removal  of  seiilement  into  equity. — The  original  bill  hav- 
ing been  tiled  by  creditors  of  a  deceased  debtor,  whose  estate  had  been  de- 
clared insolvent,  seeking  to  set  aside,  as  fraudulent  and  voluntary,  convey- 
ances mvde  by  the  debtor  while  living,  and  to  subject  the  property  conveyed 
to  the  satisfaction  of  their  debts  ;  and  tbe  defendant  having  filed  a  cross-bill, 
asking  that  the  creditors  be  required  to  exhaust  the  other  assets  before  sub- 
jecting the  property  so  conveyed  to  them  ;  held,  that  under  the  general  prayer, 
contained  in  each  bill,  the  settlement  of  the  estate  was  properly  removed  into 
the  court,  in  order  that  the  assets  might  be  administered  on  this  equitable 
principle, 
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Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  6th  August, 
1877,  by  William  H  Fellows,  as  the  administrator  de  bonis 
non  of  the  estate  of  Thornton  B.  Goldsby,  deceased,  John  H. 
Chapman,  John  F.  Blevins,  and  others,  creditors  of  Ben. 
Edwards  Grey,  deceased,  against  John  White,  as  the  person- 
al representative  of  the  estate  of  said  Grey,  and  against 
Charles  T.  Lewis  and  his  wife,  Henrietta  M.  Lewis ;  and 
sought  to  set  aside  as  fraudulent,  either  actually  or  construc- 
tively-, several  conveyances  of  property  made  by  said  Grey 
to  said  Lewis  and  wife,  as  hereinafter  more  particularly  de- 
scribed, and  to  subject  the  property  to  the  satisfaction  of  the 
complainants'  several  debts.  Said  Grey  died  in  Dallas  coun- 
ty, where  he  resided,  on  the  Ist  March,  1875  ;  and  his  last 
will  and  testament  was  there  duly  admitted  to  probate.  On 
the  27th  December,  1876,  his  estate  was  regularly  declared 
and  decreed  insolvent.  All  the  creditors  who  joined  in  the 
bill  as  complainants  were  residents  of  Alabama.  . 

The  conveyances  sought  to  be  set  aside,  copies  of  which 
were  made  exhibits  to  the  bill,  were  the  following :  1.  A 
deed  dated  the  5th  December,  1874,  by  which  said  Grey 
conveyed  to  Mrs.  Lewis  the  tract  of  land  on  which  he  re- 
sided, and  which  contained  eight  hundred  acres.  This  deed, 
which  was  duly  admitted  to  record  on  the  14th  December, 
1874,  on  the  acknowledgment  of  the  grantor,  purported  to 
be  executed  "  in  consideration  of  a  certain  contract  in 
■writing,  this  day  entered  into  betweeti  Charles  T.  Lewis,  hus- 
band of  Henrietta  Lewis,  and  myself"  [said  Grey],  "  and  in 
further  consideration  of  the^  sum  of  one  dollar  to  me  in  hand 
paid  by  said  Henrietta  Lewis  "  ;  and  it  contained  no  coven- 
ants of  warranty,  except  such  as  might  arise  from  the  use  of 
the  words  grant,  bargain,  and  sell.  2.  A  deed  dated  the  14th 
December,  1874,  by  which  said  Grey  conveyed  to  Mrs. 
Lewis,  on  the  recited  consideration  of  $600,  three  lots  in  or 
near  the  city  of  Selma,  each  containing  four  acres  ;  and  which 
was  attested  by  two  witnesses,  but  does  not  appear,  as  copied 
in  the  transcript,  to  have  been  acknowledged,  proved,  or  re- 
corded. 3.  The  "  contract  in  writing"  between  Grey  and 
Lewis,  referred  to  in  the  first  deed  to  Mrs.  Lewis  as  consti- 
tuting its  consideration,  which  was  signed  by  said  Grey  and 
Lewis,  attested  by  two  witnesses,  and  in  the  following  words  : 

"  Know  all  nien  by  these  "presents,  that  in  consideration 
that  Ben.  Edwards  Grey  has  this  day  conveyed  to 
my  wife,  Henrietta  Lewis,  his  plantation  in  Dallas  county, 
Alabama,  known  as  the  '  Jones  Place ',  and  for  the  further 
consideration   of    the  property    which,    by    the  provisions 
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of  tbis  contract,  lias  come  into  my  possession  and 
ownership  this  day,  as  hereinafter  set  forth,  I  do  hereby 
agree  to  live  on  said  plantation,  and  to  give  all  my 
time  and  personal  attention  to  the  cultivation  of,  and  the 
carrying  on  of  the  affairs  and  business  of  said  plantation,  at 
my  own  expense,  and  to  pay  over  to  the  said  Ben.  Edwards 
Grey,  on  or  before  the  first  day  of  January  of  each  year,  one- 
half  of  the  net  profits  made  from  cultivating  said  place,  with 
the  reservations  and  restrictions  hereinafter  set  forth.  I 
further  agree  to  board,  free  of  charge,  the  said  Ben.  Edwards 
Grey,  his  two  horses,  and  servant,  at  my  residence  on .  said 
place.  It  is  understood  and  agreed  that,  in  making  the  esti- 
mate as  to  what  portion  of  the  expense  of  carrying  on  said 
place  said  Grey  is  to  pay,  in  order  properly  to  make  up  the 
estimate  of  net  profits,  the  said  Grey  is  to  be  charged  with 
only  one-half  of  the  overseer's  wages  and  expenses,  with  one- 
half  of  the  expenses  and  wages  of  those  hands*  who  may  be 
worked  on  said  plantation  for  wages,  and  with  one-half  of 
the  bagging  and  ties  ;  but  he  is  in  no  instance  to  be  charged 
with  any  portion  of  the  expenses  of  the  hands  who  may  be 
worked  in  squads.  Grey  has  this  day  turned  over  to  the 
said  Lewis  all  the  mules,  cattle  and  sheep,  the  wagons,  farm- 
ing implements,  <fec.,  now  on  this  plantation  ;  also,  all  the  corn 
and  provender ;  and  it  is  understood  and  agreed  that,  as 
Grey  furnishes  all  the  corn  and  fodder  for  the  first  year  of 
this  contract  (1875),  he  is  not  to  be  charged  in  any  future 
year  with  any  portion  of  costs  or  expenses  of  the  corn  and 
provender  ;  and  all  such*  for  future  years,  is  to  be  furnished 
by  Lewis  at  his  own  expense,  over  and  above  what  may  be 
raised  on  the  plantation.  If  it  should  so  happen  that  said 
plantation  should,  in  any  year,  fail  to  make  any  net  profits. 
Grey  is  not  then,  in  any  event,  or  under  any  circumstances, 
to  be  liable  for  any  part  of  said  losses  or  expenses ;  for  said 
Lewis  is  to  have,  from  this  day,  entire  and  sole  control  of  the 
management  of  said  plantation,  but  is  not  to  be  paid  by  said 
Grey  anything  for  his  services,  except  as  above  provided. 
None  of  the  stock  or  property  belonging  to  the  plantation  is 
to  be  removed  therefrom,  or  used  for  any  other  purpose,  ex- 
cept in  carrying  on  the  undertakings  of  this  contract  during 
the  continuance  of  this  contract.  This  contract  is  to  go  into 
effect  this  day,  and  is  to  be  binding  on  the  executors  and 
representatives  of  said  Lewis,  and  is  to  continue  in  force 
during  the.  life-time  of  said  Grey  ;  provided,  however,  that 
should  Grey's  death  occur  after  the  first  day  of  April  of  any 
year,  then  this  contract  extends  to  the  end  of  that  year,  just 
as  if  he  had  died  on  the  last  day  of  that  year.  Said  Lewis 
is  to  have  and  to  hold  all  of  said  stock,  wagons,  mules,  corn 
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provender,  implements,  gins,  and  every  species  of  property 
on  said  plantation,  as  liis  own  property,  and  is  to  take 
full  possession  and  ownership  of  the  same  this  day ;  pro- 
vuied,  that  Grey  reserves  the  right  to  dispose  of  his  horses, 
and  buggy,  and  carriage  he  may  have  at  his  death.  In 
making  up  the  account  at  the  end  of  each  year,  to  show  net 
profits,  it  is  agreed  and  understood  that  Grey  is  to  be 
chai'ged  with  no  part  or  portion  of  any  of  the  expenses,  ex- 
cept those  hereinabove  specified  as  to  be  charged  to  him. 
Witness  our  hands  and  seals,"  &c. 

The  bill  alleged  that,  at  the  time  these  several  conveyan- 
ces were  executed,  said  Grey  was  indebted  to  the  several 
complainants  in  the  amounts  stated  in  the  bill,  and  was 
greatly  embarrassed,  and  was  pressed  by  his  creditors ;  that 
his  pecuniary  condition  was  well  known  to  said  Lewis  and 
wife,  Mrs.  Lewis  being  his  niece  ;  that  the  deeds  and  contract 
conveyed  all'his  property  in  Alabama ;  that  the  conveyance 
of  the  town  lots  recited  a  simulated  consideration,  and  was 
in  fact  without  any  valuable  consideration  whatever  ;  that 
the  conveyance  of  the  plantation,  and  the  written  contract 
referred  to  in  it,  were  executed  at  the  same  time,  and  as 
parts  of  one  and  the  same  transaction  ;  that  they  were  fraud- 
ulent, in  fact  and  in  law,  as  against  the  complainants, 
because  the  consideration  was  grossly  inadequate,  and  be- 
cause a  secret  benefit  was  thereby  reserved  to  the  grantor, 
which  did  not  appear  on  the  face  of  the  recorded  deed,  and 
because  the  transaction  was  intended  to  shield  Grey's  prop- 
erty from  the  claims  of  his  creditors. 

Lewis  and  wife  filed  a  joint  answer.  They  admitted  that 
Grey  owed  some  debts  at  the  time  he  executed  said  several 
conveyances,  but  denied  that  he  was  embarrassed  ;  denied, 
also,  that  the  deeds  conveyed  all  his  property  in  Alabama  ; 
and  alleged  that  he  then  had  a  valid  claim  against  the  United 
States  for  more  than  one  hundred  bales  of  cotton,  on  which 
he  expected  to  realize  about  $15,000,  and  a  valid  claim 
against  the  Mobile  Trade  Company  for  about  fifty  bales  of 
cotton,  which  was  then  in  suit  (reported  as  Grey's  Executor 
V.  Mobile  Trade  Company,  55  Ala.  387),  besides  other  prop- 
erty and  claims,  and  a  considerable  estate  in  Kentucky, 
greatly  exceeding  in  value  the  amount  of  his  debts.  They 
admitted  that  the  conveyance  of  the  town  lots  was  without 
valuable  consideration,  but  denied  that  it  was  executed  with 
any  fraudulent  intent ;  and  alleged  that  the  lots  were  of  but 
very  little  value,  and  that  neither  of  them  knew  anything 
about  it  until  the  delivery  of  the  deed,  and  supposed  it  was 
only  a  part  of  Grey's  general  plan  by  which  he  sought  to 
relieve  himself  entirely  of  the  cares  of  business,  and  in  pur- 
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suance  of  which  the  contract  and  deed  for  the  plantation 
were  executed.  As  to  this  contract  and  conveyance,  tliey 
denied  all  fraud  in  fact  or  in  law,  and  alleged  that  it  was 
valid,  and  founded  on  an  adequate  consideration  ;  that 
Grey's  health  had  become  infirm,  and  he  found  himself 
unable  to ,  superintend  his  plantations  and  other  business 
affairs  ;  that  respondents  were  residinjp;  in  Kentucky,  in 
August,  1874,  when  said  Grey,  who  was  the  uncle  of  Mrs. 
Lewis,  induced  them  to  remove  to  Alabama,  and  to  reside 
with  him  on  his  plantation,  in  order  that  said  Lewis  might 
assist  him  in  the  management  of  his  business,  as  far  as 
possible,  and  that  Mrs.  Lewis  might  wait  upon  him  in  his 
declining  years  and  ill  health  ;  that  he  then  proposed  and 
promised,  if  they  would  so  remove,  to  make  the  deed  and 
contract  afterwards  executed  in  pursuance  of  his  promise  ; 
that  they  removed  to  Alabama,  at  great  expense,  in  consid- 
eration of  Grey's  said  promise,  and  fully  complied  with  all 
the  stipulations  of  the  contract  up  to  the  time  of  his  death  ; 
that  they  then  knew  nothing  of  Grey's  pecuniary  embarrass- 
ment, if  he  was  in  fact  embarrassed,  but  knew  that  he  was 
possessed  of  a  large  estate  in  Alabama,  and  also  in  Ken- 
tucky. They  alleged,  also,  that  the  complainants  had  all 
filed  their  debts  as  claims  against  the  estate  of  said  Grey, 
and  had  instituted  legal  proceedings  in  Kentucky,  to  sub- 
ject the  property  there  to  the  satisfaction  of  their  debts,  as 
might  be  done  by  the  statutes  of  that  State  ;  and  claimed  that 
a  part  of  the  plantation,  including  the  dwelling-house  and  one 
hundred  and  sixty  acres  of  land,  was  the  homestead  of  said 
Grey  at  the  time  said  deed  and  contract  were  executed,  and 
when  the  complainants'  debts  were  contracted,  and  was  not 
subject  to  the  payment  of  his  debts,  though  he  might  lawfully 
convey  it  as  by  said  deed  it  was  conveyed.  And  they  filed 
a  cross-bill,  asking  that  the  homestead  might  be  secured  to 
them,  if  the  residue  of  the  plantation  should  be  held  liable  to 
the  complainants'  debts ;  and  that  the  complainants  might 
be  required  to  exhaust  all  the  other  assets  in  Alabama,  and 
also  the  property  in  Kentucky  which  might  not  be  taken  by 
resident  creditors  there,  before  subjecting  any  of  the  prop- 
erty conveyed  to  either  of  the  respondents. 

On  final  hearing  on  pleadings  and  proof,  and  on  demurrers 
and  motion  to  dismiss  J^for  want  of  equity,  the  chancellor 
held — 1st,  that  the  conveyance  of  the  town  lots,  being  purely 
voluntary,  was  constructively  fraudulent  in  law,  as  against 
the  complainants,  whose  debts  were  created  before  the  exe- 
cution of  said  conveyance ;  2d, that  the  conveyance  of  the 
plantation,  and  the  written  contract  between  Grey  and 
Lewis,  being  construed  together  as  parts  of  one  and  the  same 
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transaction,  and  considered  in  connection  with  the  proof  of 
Grey's  pecuniary  condition  at  that  time,  and  all  the  attend- 
ant circumstances,  were  also  constructively  fraudulent,  be-' 
cause  not  founded  on  a  valuable  consideration,  though  no 
fraudulent  intent  could  be  imputed  to  the  parties  :  3d,  that 
the  claim  of  homestead,  as  set  up  in  the  cross-bill,  could  not 
be  sustained  ;  ■ith,  that  the  defendants  were  entitled,  under 
the  cross-bill,  to  require  that  the  complainants  should  ex- 
haust all  the  assets  of  Grey's  estate  in  Alabama,  and  also 
all  the  assets  against  which  they  were  proceeding  in  Ken- 
tucky, before  they  could  subject  any  of  the  property  con- 
veyed to  the  defendants ;  and,  5th,  that  the  administration 
of  Grey's  estate  should  be  removed  into  the  Chancery 
Court,  in  order  that  it  might  be  there  settled,  and  the  ac- 
counts stated,  according  to  the  principles  declared  in  the 
opinion. 

From  this  decree  each  party  appeals,  and  each  assigns 
errors  in  this  court.  The  errors  assigned  by  the  complainants 
are  :  1st.  that  the  chancellor  erred  in  not  holding  the  con- 
veyances t)  be  fraudulent  in  fact,  as  well  as  in  law ;  2d,  in 
holding  that  the  complainants  must  have  the  assets  of  Grey's 
estate  in  Alabama  distributed  and  exhausted,  before  they 
could  subject  the  lands  conveyed  to  Mrs.  Lewis ;  3d,  in  re- 
quiring the  complainants  to  prosecute  their  suits  in  Ken- 
tucky, and  to  account  for  the  assets  they  might  there  re- 
ceive, before  proceeding  against  said  lands  ;  4th,  in  removing 
the  settlement  of  Grey's  insolvent  estate  into  equity  ;  5th,  in 
granting  any  relief  under  the  cross-bill,  and  in  overruling  the 
demurrer  to  it.  The  cross-assignments  of  error  by  the  de- 
fendants are  :  1st,  overruling  the  motion  to  dismiss  the  bill 
for  want  of  equity ;  2d,  holding  the  conveyances  to  Mrs. 
Lewis  to  be  constructively  fraudulent ;  3d,  holding  that  the 
conveyance  of  the  plantation  was  voluntary ;  4th,  not  sus- 
taining the  claim  of  homestead  ;  5th,  removing  the  adminis- 
tration and  settlement  of  Grey's  estate  from  the  Probate 
Court.  There  were,  also,  assignments  of  error  founded  on 
the  chancellor's  rulings  on  questions  of  evidence,  which  re- 
quire no  notice. 

Pettus  &  Dawson,  Brooks  <fe  Koy,  and  Fellows  <fe  John, 
for  the  complainants. — 1.  A  voluntary  conveyance  is  fraudu- 
lent and  void,  as  against  existing  creditors. — Cato  v.  EasJey, 
2  Stew.  214 ;  Miller  v.  Thompson,  3  Porter,  196  ;  Gannard  v. 
Eslava,  20  Ala.  732;  Bump  on  Fraudulent  Conveyances,  2d 
ed.,  269.  When  the  vendor  is  insolvent,  or  greatly  indebted, 
mere  inadequacy  of  price  is  a  badge  of  fraud,  and  may  be  so 
gross  as  to  enforce  the  conviction  that  such  a  sale  could  not 
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have  been  made  in  good  faith. — Borland  v.  3Iayo,  8  Ala.  117  ; 
Frosser  v.  Henderson,  11  Ala.  487  ;  Bibb  v.  Freeman,  59  Ala. 
61 '2.  Under  these  authorities,  there  can  be  no  controversy 
as  to  the  conveyance  of  the  town  lots,  which  recites  a  simu- 
lated consideration,  and  is  admitted  to  be  without  any  valu- 
able consideration  whatever.  The  conveyance  of  the  plan- 
tation, and  the  written  contract  between  Grey  and  Lewis, 
are  to  be  construed  as  parts  of  one  and  the  same  transac- 
tion.— Seivall  V.  Henry,  9  Ala.  30 ;  Strong  v.  Breiver,  17  Ala. 
712  ;  Byrne  v.  Marshall,  44  Ala.  355.  Thus  construed,  the 
transaction  was  a  gift,  under  the  authority  of  Bibb  v.  Free- 
man (59  Ala.  612), — a  case  which  closely  resembles  this. 
These  instruments,  thus  construed,  are  fraudulent  and  void, 
because  the  conveyance  is  absolute  on  its  face,  and  yet  the 
grantor  reserves  to  himself,  by  the  unrecorded  contract,  a 
support  during  life,  and  half  of  the  net  income  of  all  the 
property. — Richards  v.  Hazzard,  1  Stew,  &  P.  156 ;  Ticknor 
V.  Wisivall,  9  Ala.  308  ;  Montgomery  s  Executors  v.  Kirksey, 
26  Ala.  185 ;  Constantine  v.  Tivelves,  29  Ala.  614 ;  Reynolds 
V.  Crook,  31  Ala.  636  ;  King  v.  Kenan,  38  Ala.  71 ;  Stokes  v. 
Jones,  18  Ala.  734;  Lukins  v.  Aird,  6  Wallace,  78.  When  con- 
sidered in  connection  with  the  evidence,  the  gross  inadequa- 
cy of  the  consideration,  if  it  can  be  treated  as  valuable  at  all, 
stamps  the  conveyance  as  fraudulent.  By  them,  property 
worth  about  $14,000  is  conveyed  presently,  and  absolutely, 
in  consideration  of  a  promise  by  the  grantees  to  support  a 
feeble  old  man  during  life,, and  to  give  him  one-half  of  the 
net  profits  each  year,  if  he  should  live  until  April ;  and,  as  he 
died  in  March,  only  a  few  months  after  the  consummation 
of  the  contract,  the  consideration  actually  paid,  for  all  this 
property,  was  the  board  of  the  grantor  during  these  few 
months,  out  of  his  own  property. 

2.  The  cross-bill  is  without  equity,  in  either  aspect  in 
which  it  seeks  relief.  That  the  defendants  cannot  force 
Grey's  creditors  to  go  beyond  the  jurisdiction  of  the  court,  in 
search  of  assets  out  of  which  to  obtain  satisfaction  of  their 
debts,  is  settled  by  the  decisions  of  this  court. — Price  v. 
Blazange,  3i  Ala.  708  ;  Richards  v.  Hazzard,  1  Stew.  &  P.  156  ; 
Snedecor  v.  Burnett,  9  Ala.  434.  If  the  conveyances  are  hold 
free  from  fraudulent  intent,  or  fraud  in  fact,  and  the  defend- 
ants bring  other  assets  within  the  jurisdiction  of  the  court, 
they  may  exonerate  their  property  to  that  extent ;  but  they 
must  become  the  actors  for  this  purpose. — Leonard  v.  For- 
cheimer  d:  Lassabe,  49  Ala.  145.  The  claim  of  homestead,  as 
asserted  in  the  cross-bill,  can  not  be  sustained.  Most  of  the 
complainants'  debts  were  created  before  the  passage  of  the 
act  of  April  23,  1873,  and  the  claim   of   homestead  must  be 
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determined  by  the  provisions  of  the  constitution  of  1868. — 
Wibon  Vr  Browriy  58  Ala.  62  ;  Gunn  v.  Barry,  15  Wallace, 
610.  By  that  constitution,  only  eighty  acres  were  exempted 
as  a  homestead,  including  the  dwelling. and  appurtenances, 
"  to  be  selected  by  the  owner  "  ;  and  if  Grey  had  a  right  of 
homestead,  it  was  never  perfected  by  claim  and  selection. 
Moreover,  his  right  of  homestead,  if  he  had  perfected  it, 
would  have  ceased  at  his  death,  leaving  neither  wife  nor 
child.  If  the  proposition  can  be  supported  at  all,  that  a 
homestead  can  not  be  the  subject  of  a  fraudulent  sale  or  con- 
veyance, because  creditors  can  not  be  thereby  injured,  it  can 
only  be  applicable  to  a  homestead  which  has  been  selected 
and  set  apart  from  other  lands. — Stevenson  v.  White,  5  Allen, 
Mass.  148.  But  a  homestead  can  not  be  claimed  out  of 
property  fraudulently  conveyed. — Bump  on  Fraud.  Convey- 
ances, 464.  A  deed  void  for  fraud,  as  to  part,  is  void  as  to 
all  the  property  conveyed  by  it. —  Ticknor  v.  Wiswall,  9  Ala. 
311 ;  Hi/slop  V.  Clark,  14  Johns.  464 ;  Austin  v.  Ball, 
20  Johns.  442  ;  5  Cowen,  547  ;  4  Serg.  541.  The  claim  of 
homestead,  moreover,  is  inconsistent  with  the  asserted  valid- 
ity of  the  conveyance  as  a  sale. 

3.  The  chancellor  erred  in  removing  the  settlement  of 
Grey's  insolvent  estate  into  his  court,  ex  mero  motu.  There 
was  no  prayer  in  either  bill  for  the  removal,  and  neither 
party  asked  it.  The  Probate  Court  had  acquired  jurisdic- 
tion of  the  settlement,  and  no  special  equitable  reason  for 
the  removal  was  alleged  or  shown. —  Gould  v.  Hays,  19  Ala. 
450 ;  3IcNeill  v.  McNeill,  36  Ala.  115  ;  Hill  v.  Armistead, 
56  Ala.  120;    Weakley  v.  Gurley,  60  Ala.  409. 

Satterfield  &  Young*  and  Lapsley  &  Nelson,  for  Mrs. 
Lewis. — 1.  The  conveyance  of  the  plantation  to  Mrs.  Lewis, 
whether  construed  by  itself,  or  in  connection  with  the  con- 
tract to  which  it  refers,  is  supported  by  a  consideration  which 
is  both  valuable  and  adequate.  Under  the  provisions  of 
that  contract,  Lewis  might  have  been  ruined,  if  farming  had- 
proved  unprofitable,  since  he  was  to  bear  all  the  losses,  and 
yet  was  to  divide  the  profits.  Besides  the  possible  loss  and 
detriment  to  Lewis,  and  the  money  value  of  Grey's  board, 
the  care  and  attendance  bestowed  on  him  by  Mrs.  Lewis,  in 
bis  feeble  health,  was  a  very  valuable  consideration  :  as  one 
if  the  witnesses  said,  "  it  was  worth  all  that  a  person  was 
able  to  pay  for  it."  The  consideration  of  the  deed,  as  recited 
and  proved,  is  fully  sustained  by  Washburn  v.  Washbui'n, 
27  Conn.  421;  Eockhill  v.  Spraggs,  9  Ind.  32;  P.  rfe  31.  Bank 
V.  Borland,  5  Ala.  531 ;  Borland  v.  Jiolker,  7  Ala.  269.  ^  If  the 
conveyance  were  tainted  with  a  fraudulent  intent,  the  inquiry 
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as  to  the  adequacy  of  the  consideration  would  be  different. 
Craiojord  v.  Kirksey,  55  Ala.  292 ;  3  Washb.  Real  Property, 
320.  But  the  facts  in  proof  repel  every  suspicion  of  fraud, 
and  show  the  utmost  good  faith  on  the  part  of  both  grantor 
and  grantees.  The  amount  of  Grey's  debts  was  insignificant, 
when  compared  with  the  property  which  he  possessed,  both 
here  and  in  Kentucky ;  and  his  anxiety  to  pay  them,  as 
proved  by  many  witnesses,  was  a  subject  of  frequent  dis- 
course. No  secrecy  attended  any  part  of  the  transactions, 
and  their  provisions  were  generally  known  in  the  neighbor- 
hood. As  to  the  town  lots  in  Selma,  there  is  no  proof  that 
Grey  owed  them  on  the  14th  December,  1874,  when  the  deed 
to  Mrs.  Lewis  bears  date ;  and  no  relief  can  be  had  as  to 
them,  in  the  present  state  of  the  pleadings  and  proof. — Alex- 
ander V.  Taylor,  56  Ala.  60 ;  1  Dan.  Ch.  PL  362. 

2.  The  complainants  might  not  have  been  required,  in  the 
first  instance,  to  proceed  against  the  assets  in  Kentucky ; 
but,  having  elected  to  do  so,  they  will  be  held  to  their  elec- 
tion. As  upholding  the  principle  of  election  in  analogous 
cases,  see  Nunn  v.  Norris,  58  Ala.  204 ;  Butler  v.  O'Brien, 
6  Ala.  316 ;  Pickens  v.  Yarborough,  30  Ala.  408 ;  Williamson 
V.  Boss,  33  Ala.  509.  "  The  principle  of  election  has  been 
applied,  also,  where  there  was  one  suit  in  this  country,  and 
another  for  the  same  matter  in  a  foreign  court  of  competent 
jurisdiction." — 1  Dan.  Ch.  PL  815-6.  The  special  circum- 
stances of  this  case,  as  disclosed  by  the  record,  "create  an 
equity  justifying  the  court  here  in  taking  cognizance  of  mat- 
ters transacted  by  a  foreign  administrator,"  as  in  the  case  of 

Wright  v.  Phillips,  56  Ala.  69.  It  is  shown  that  there  are 
very  few  creditors  in  Kentucky,  and  that,  by  the  statutes  of 
that  State,  the  administrator  here  has  the  right  to  recover 
the  residue  of  the  assets  for  the  Alabama  creditors. 

3.  The  respondents  were  entitled  to  have  all  the  assets  of 
Grey's  estate  in  Alabama  first  subjected  and  distributed,  as 
prayed  in  their  cross-bill. — Leonard  v.  Forcheimer  &  Lnssahe, 
•49  Ala.  145.  The  original  bill  was  wanting  in  equity,  and 
should  have  been  dismissed  on  motion,  because  it  did  not 
ask  the  removal  of  the  settlement  into  equity  for  that  pur- 
pose.— Pharis  v.  Leachman,  20  Ala.  662  ;  Quarles  v.  Grigsby, 
31  Ala.  172;  Ellis  v.  State  Bank,  30  Ala.  478;  1  Story's 
Equity,  399,  §  371. 

STONE,  J. — Although  it  is  true  decedents  can  leave  but 
one  estate,  in  whatever  different  jurisdictions  it  may  be 
situated,  there  may  be,  and  often  are,  two  or  more  different 
administrations,  if  the  property  be  in  two  or  more  States. 
The  administration  granted   at  the   place  of  the  last  re  si- 
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dence,  is  called  the  domiciliary  administration  ;  but  admin- 
istrators appointed  in  other  jurisdictions  have  the  same  title 
in,  and  power  over  the  property  within  their  jurisdiction,  as 
the  chief  administrator  has  over  the  property  within  his 
jurisdiction.  Each,  in  the  performance  of  his  duties,  must 
conform  to  the  laws  of  the  State  in  which  he  receives  his 
appointment.  When  administration  is  granted  on  the  estate 
of  one  decedent  in  two  or  more  jurisdictions,  the  questions 
of  State  policy  and  the  duty  of  the  sovereignty  are  brought 
into  requisition  and  exercise.  The  duty  of  the  State  to  its 
own  citizens  requires  that,  to  the  extent  of  the  assets  within 
its  jurisdiction,  resident  creditors,  if  there  be  such,  shall 
suffer  no  wrong,  and  shall  not  be  subjected  to  any  discrimi- 
nations in  favor  of  creditors  residing  within  a  different  juris- 
diction, although  it  may  be  the  State  of  the  decedent's  last 
residence.  Neither  jurisdiction  can  force  the  other  to  yield 
to  it  precedence,  or  dictate  to  it  in  what  manner  it  shall 
exercise  its  authority.  "  The  rules  of  every  empire,  from 
cotbity,  admit  that  the  laws  of  every  people,  in  force  within 
its  limits,  ought  to  have  the  same  force  everywhere,  so  tar  as 
they  do  not  prejudice  the  power  or  rights  of  other  govern- 
ments, or  of  their  citizens.  "  Comity  goes  no  further  than 
this. — Story's  Confl.  Laws,  §  29.  So,  in  the  matter  of 
administering  assets,  and  of  making  settlements,  each  admin- 
istrator must  conform  to  the  rules  and  forms  prescribed  in 
his  own  State,  no  matter  how  variant  the  rules  and  forms 
of  the  two  States  may  be. 

Mr.  Grey  died,  having  his  last  residence  in  Alabama.  He 
owned  property  in  this  State,  and  also  in  the  State  of  Ken- 
tucky. There  was,  also,  a  valuable  property  in  this  State, 
conveyed  by  him  shortly  before  his  death,  which  his  credit- 
ors claimed  was  liable  to  the  satisfaction  of  their  demands. 
The  grounds  on  which  this  claim  was  founded  were — first, 
that  the  conveyance  was  voluntary,  and  without  valuable 
consideration  ;  and,  second,  that  it  was  made  with  intent  to 
delay,  hinder,  or  defraud  his  creditors.  These  debts  were 
contracted  long  before  the  making  of  the  conveyances  which 
the  bill  seeks  to  set  aside.  On  this  hypothesis,  the  admin- 
istrator could  assert  no  power  or  right  over  this  property, 
and  the  creditors  alone  could  move  in  the  matter.  The 
defense  set  up  by  the  cross-bill  is,  that  decedent  left  ample 
property  in  the  State  of  Kentucky,  for  the  payment  of  his 
debts,  and  that  most  or  all  of  the  creditors,  complainants  in 
this  suit,  had  instituted  proceedings  in  Kentucky  for  the 
collection  of  their  claims  there.  The  prayer  of  the  cross- 
bill is,  that  complainants  be  required  to  exhaust  the  assets  in 
the  State  of  Kentucky,  which  had  not  been  conveyed  by  Mr. 
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Grey,  before  proceeding  to  subject  the  property  in  contro- 
versy, which  had  been  conveyed  to  the  complainants  in  the 
cross-bill.  The  chancellor  took  this  view  of  the  case,  and  so 
decreed. 

There  is  no  question,  that  there  was,  and  is,  a  deficiency 
of  assets  in  the  hands  of  the  Alabama  administrator,  to 
pay  the  debts  which  this  bill  seeks  to  collect.  This  being 
the  case,  complainants  had  a  clear  right  to  file  this  bill. 
■  Pilaris  V.  Leachman,  20  Ala.  662  ;  IVatts  v.  Gayle,  lb.  817  ; 
Bibb  V.  Freeman,  59  Ala.  612.  "We  hold,  also,  that  they  had 
an  equal  right  to  proceed  to  collect  their  claims  out  of  the 
Kentucky  assets,  and  that  pursuing  one,  did  not  disable 
them  from  prosecuting  the  other  recourse.  This  might,  and 
in  many  cases  would  become  necessary,  to  prevent  a  failure 
of  justice.  Of  course,  there  could  be  but  one  satisfaction. 
The  case  is  not  distinguishable,  in  principle,  from  several 
actions  prosecuted  against  different  persons  liable  on  a 
several,  or  joint  and  several  debt.  A  judgment  may  be 
recovered  against  each,  but  a  payment  of  one  is  a  satisfac- 
tion of  all  the  plaintiff  is  entitled  to.  The  chancellor  erred 
in  decreeing  this  relief  on  the  cross-bill. 

We  think  the  conveyances  to  Mr.  and  Mrs.  Lewis,  as 
against  existing  creditors  of  Mr.  Grey,  must  be  pronounced 
voluntary,  and,  at  least,  constructively  fraudulent. — Bibb  v. 
Freeman,  supra  ;  Sandlin  v.  Bobbins,  62  Ala.  477. 

But  this  question,  as  to  the  plantation  conveyed  to  Mrs. 
Lewis,  is  presented  in  another  aspect.  The  deed  to  Mrs. 
Lewis  had  the  effect  of  rendering  Mr.  Grey's  estate  insolvent, 
so  far  as  there  were  assets  in  the  State  of  Alabama.  The 
deed  of  December  5th,  1874,  and  the  "  certain  contract  in 
writing"  therein  referred  to,  of  the  same  date,  were  executed 
at  the  same  time,  relate  to  the  same  subject-matter,  and  one 
is  made  a  part  consideration  of  the  other.  The  two  must 
be  construed  together,  as  constituting  one  transaction  and 
one  contract. — 1  Brick.  Dig.  386,  §  169.  The  deed  conveys 
to  Mrs.  Lewis  a  plantation  of  over  800  acres  of  land,  "  in  con- 
sideration of  a  certain  contract  in  writing  this  day  entered 
into  between  Charles  T.  Lewis,  husband  of  Henrietta  Lewis, 
and  myself  [Grey] ,  and  in  further  consideration  of  the  sum 
of  one  dollar,  to  me  in  hand  paid  by  Henrietta  Lewis."  The 
deed  is  absolute  and  unconditional  on  its  face,  and  purports 
to  convey  the  absolute,  unconditional,  and  unincumbered 
title,  "  to  have  and  to  hold  to  the  said  Henrietta  Lewis,  her 
heirs  and  assigns,  forever."  The  deed  was  properly  ackijiowl- 
edged  on  the  14th  day  of  the  same  month,  and  was  duly 
recorded  in  the  proper  office.  The  contract  in  writing  that 
day  executed  between  Grey  and  Charles  T.  Lewis,  referred . 
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to  in  the  deed,  reserves  a  very  substantial  benefit  and  inter- 
est to  the  grantor,  Grey,  to  continue  during  his  life.  This 
contract  in  writing  was  not  recorded.  This  avoided  the 
deed  as  to  existing  creditors. — Code  of  1876,  §  2120  ;  Mont- 
gomery V.  Kirksey,  26  Ala.  172 ;  Wiley,  Banks  &  Co.  v. 
Knight,  27  Ala.  336 ;  Reynolds  v.  Crook,  3  L  Ala.  634 ;  King 
V.  Kenan,  38  Ala,  63.  See,  also,  Bryant  v.  Young,  21  Ala. 
264 ;  Hartshorn  v.  Williams,  31  Ala,  149 ;  Sims  v.  Gaines, 
64  Ala.  392.  So,  the  deed  from  Grey  to  Mrs.  Lewis  must  be 
pronounced  fraudulent  in  law,  whether  intentionally  so  made 
or  not. 

One  purpose  of  the  cross-bill  is,  to  assert  in  Mrs.  Lewis, 
the  grantee,  a  right  to  Grey's  homestead  exemption  in  the 
lands  conveyed.  As  against  debts  contracted  before  April 
23,  1873  (See  Pamph.  Acts,  64),  this  claim,  if  valid,  can  not 
in  quantity  exceed  eighty  acres  of  the  land.  It  is  governed 
by  the  provisions  of  the  constitution  of  1868. — See  Wilson  v. 
Broion,  58  Ala.  62,  The  grounds  on  which  this  claim  of  ex- 
emption is  based,  are,  that,  at  the  time  of  the  conveyance, 
Mr.  Grey  had  his  homestead  and  residence  on  these  lands  ; 
that  the  homestead  was,  in  his  favor,  exempt  from  levy  and 
sale  for  the  payment  of  his  debts  ;  that  not  being  liable  to  his 
debtSj'his  conveyance,  even  without  consideration,  could  not 
delay,  hinder,  or  defraud  his  creditors,  for  they  had  no  rights 
in  the  premises,  of  which  such  conveyance  could  deprive 
them.  If  this  position  be  sound,  then  Mrs.  Lewis'  claim  and 
title  are  good ;  for  Grey's  deed  to  her  is  valid  and  binding 
between  them,  even  though  tainted  with  a  fraudulent  intent. 

This  question  has  been  a  great  many  times  before  the 
courts  of  the  country,  and,  in  a  large  majority  of  cases,  the 
ruling  was  against  the  right  of  the  creditor  to  subject  the 
homestead,  merely  because  its  owner  and  occupant  had  con- 
veyed his  right  to  another,  even  though  the  conveyance  was 
voluntary,  or  made  under  circumstances  which  would  ordi- 
narily stamp  it  as  fraudulent.  There  can  be  no  fraud,  unless 
there  are  claims  and  rights  which  can  be  delayed  and  hin- 
dered, and  which,  but  for  the  conveyance,  could  be  asserted. 
The  law  takes  no  cognizance  of  fraudulent  practices  that 
injure  no  one.  Fraud  without  injury,  or  injury  without 
fraud,  will  not  support  an  action.  Unless  they  co-exist,  the 
courts  are  powerless  to  render  any  relief, —  Castle  v.  Pabner, 
6  Allen,  401 ;  Legro  v.  Lord,  10  Me.  161 ;  Foster  v.  McGregor, 
11  Ver.  595  ;  Danforth  v.  Beattie,  43  Ver.  138  ;  Crummen  v. 
Bennett,  68  N.  C.  494 ;  Sears  v.  Hanks,  14  Ohio  St.  298 ; 
Vaughan  v.  Thompson,  17  111.  78 ;  Muller  v.  Inderreiden,  79 
111,  382 ;  Anthony  A.  C.  Co.  v.  Wade,  1  Bush,  Ky.  110 ;  3far- 
ton  V.  Rayan,  5  Bush,  Ky.  334 ;  Lishy  v.  Perry,  6  Bush,  Ky. 
Vol.  lxv. 
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515  ;  Enevan  v.  Specker,  11  Bush,  Ky.  1 ;  Vogler  v.  Mont- 
gomery,  54  Mo.  577  ;  Smith  v.  Brunsey,  33  Mich.  183  ;  Hugu- 
nin  V.  Dewey,  20  Iowa,  368  ;  Drentzer  v.  Bell,  11  Wise.  114  ; 
Pike  V.  Miles,  23  Wise.  164  ;  Murphy  v.  Crouch,  24  Wise.  365  ; 
Svccession  of  Cottingham,  29  La.  Ann.  669 ;  Edmonson  v. 
Meacham,  .50  Miss.  34 ;  Wood  v.  Chambers,  20  Texas,  247 ; 
McFarland  v.  Goodman,  6  Bissell,  111 ;  Cox  v.  Wilder,  2  Dil- 
lon, 45  ;  Smith  v.  Eerr,  lb.  50.  The  following  cases  hold  the 
contrary  doctrine  ;  but  in  some  of  them,  it  will  be  seen,  the 
facts  were  different :  Gotzler  v.  Saroni,  18  111.  511 ;  Currier 
V.  Sutherland,  54  N.  H.  475  ;  Henry's  appeal,  29  Penn.  St.  219. 

In  the  cases  cited  above,  negativing  the  liability  of  the 
homestead  which  has  been  fraudulently  conveyed,  the  reasons 
given  are  substantially  as  follows.  The  property,  homestead, 
is  not  liable  to  seizure  under  execution,  and,  therefore,  a 
conveyance  of  it  is  a  question  in  which  the  creditor  has  no 
interest.  It  was  not  liable,  before  conveyance,  to  the  claim 
he  asserts ;  and  the  conveyance,  though  fraudulent,  puts  the 
creditor  in  no  better  condition  than  he  was  in  before.  If  the 
conveyance  is  set  aside  as  fraudulent,  this  leaves  the  home- 
stead as  if  no  attempt  had  been  made  to  convey  it,  so  far  as 
any  claim  can  be  asserted  by  the  creditor.  It  is  void  as  to 
him,  jto  all  intents  and  purposes.  He  cannot  be  heard  to 
say,  in  one  and  the  same  breath,  that  the  conveyance  is  void, 
in  its  attempt  to  devest  title  out  of  the  debtor,  but  is  valid  in 
destroying  the  homestead  right.  He  can  not  claim  both 
under  and  against  the  conveyance ;  under  it,  as  a  valid  part- 
ing with  the  homestead  right ;  against  it,  as  an  abortive 
effort  to  pass  title  out  of  the  debtor.  It  must  stand,  as 
to  him,  as  if  no  conveyance  had  been  attempted. 

The  case  of  Cox  v.  Wilder,  2  Dillon,  45,  was  a  suit  by  an 
assignee  in  bankruptcy,  to  set  aside  as  fraudulent  a  deed  by 
the  bankrupt  and  his  wife,  conveying  a  body  of  lands.  The 
deed  was  pronounced  fraudulent,  and  was  set  aside.  Tbe 
question  was,  did  these  proceedings  bar  the  dower-right 
of  the  wife?  The  rule  as  to  dower  is  said  to  be  the  rule  as 
to  homestead. — Thompson  on  Homestead,  sections,  405  to 
409.  Dillon,  J.,  with  his  accustomed  force,.said  :  "We  solve 
the  question  here  presented  as  to  dower,  when  we  determine 
under  whom  the  assignee  claims,  and  to  whose  rights  he 
succeeds.  .  .  He  claims  not  under,  but  adversely  to  the 
deed  of  Wilder.  He  succeeds  to  all  the  interests  of  the 
bankrupt,  and  represents  his  creditors,  so  far  as  to  enable 
him  to  attack  conveyances  made  by  the  bankrupt  in  fraud  of 
their  rights.  He  claims  that  the  deed  is  void  as  to  creditors, 
and  on  this  ground  alone  he  attacks  it ;  and  upon  this 
ground  alone  has  he  any  right  to  the  property.     He  says  it 
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is  void  as  to  creditors,  because  fraudulent,  and  for  this  rea- 
son asks  to  be  invested  with  the  title  which  it  fraudulently 
conveyed.  He  cannot  claim  under  it,  and  must  claim  against 
it.  When  it  is  decreed  to  be  fraudulent  and  void  at  his 
instance,  how  can  he  set  it  up  to  defeat  the  right  of  the  wife 
to  dower?  Such  a  position  involves  this  inconsistency,  viz., 
that  it  asks  that  the  same  instrument  be  held  void  as  to  cred- 
itors, and  then  in  their  favor  held  valid  as  to  the  wife."  In 
another  place  he  says  :  "Similar  considerations,  in  my  judg- 
ment, apply  to  the  homestead  right." 

Lishy  V.  Perry,  16  Bush,  Ky.  515,  was  a  case  of  homestead 
conveyed,  which  creditors  sought  to  subject  to  their  de- 
mands, for  alleged  fraud  in  the  conveyance.  The  court  said  : 
"  Whatever  may  have  been  his  intention  in  making  the  con- 
veyance to  Clayton,  it  can  not  be  said  that  any  legal  right  of 
the  appellants  was  violated  by  the  conveyance  of  property 
■which  was  exempt  from  liability  to  sale  for  their  debt." 

The  deed  under  which  Mrs.  Lewis  claims  was,  as  we  have 
said,  executed  on  the  fifth  day  of  December,  1874.  Mr. 
Grey,  the  grantor,  died  three  months  afterwards,  and  long 
before  the  bill  in  this  case  was  filed.  Neither  at  the  making 
of  the  deed,  nor  at  the  time  of  his  death,  had  he  wife  or 
child.  He  had  his  domicile  on  the  lands  in  controversy, 
when  he  made  thQ  conveyance ;  and  was  entitled  to  a  home- 
stead exemption  therein,  under  the  constitution  of  1868. 
What  was  the  duration  of  his  homestead  claim  ?  Did  he  hold 
the  homestead  by  a  tenure  different  from  that  by  which  he 
held  his  other  lands  ?  and  if  so,  in  what  respect  different  ? 
His  title  to  the  entire  tract  was  a  fee.  The  constitution  and 
statute  declare,  that  the  homestead  "  shall  be  exempted  from 
sale  on  execution,  or  any  other  process  from  a  court,  for  any 
debt  contracted  since  the  thirteenth  day  of  July,  1868,  or 
after  the  ratification  of  this  constitution."  Mr.  Grey,  as  we 
have  seen,  left  neither  wife  nor  child  surviving  him.  Sup- 
posing he  had  died  the  owner  of  the  homestead,  without 
conveying  it,  what  would  have  been  its  status  ?  how  held,  and 
by  whom  held,  after  his  death  ?  Would  its  exemption  from 
sale  on  execution,  or  other  process  of  a  court,  for  debt,  have 
adhered  to  it,  in  the  hands  of  his  next  of  kin,  as  heirs  at 
law  ?  If  so,  then  the  homestead  would  have  passed  by 
descent  to  his  heirs  at  law,  and  could  not  have  been  taken 
possession  of,  or  utilized  by  his  personal  representative  in 
the  payment  of  his  debts,  although  his  estate  otherwise  might 
be  insolvent.  No  one  ever  supposed  that,  on  the  death  of  a 
landholder,  having  a  homestead,  leaving  neither  minor  child 
nor  widow,  the  descent  of  the  homestead  is  governed  by  rules 
different  from  those  which  govern  in  the  descent  of  his  other 

Vol.  LiXv 


1880.]  OF  ALABAMA.  357 

[Fellows  V.  Lewip.] 

landed  estate.  All  go  alike  to  the  devisee,  or  heir,  subject 
to  a  prime  and  paramount  liability  for  the  debts  of  the  an- 
cestor. If  decedent  leave  minor  child,  or  widow,  him  surviv- 
ing, then  the  exemption  is  prolonged  ;  not  otherwise. — Const, 
of  1875,  Art.  10,  sections  2,  3,  5 ;  Code  of  1876,  §§  2820, 
2821,2840.  The  exemption  of  Mr.  Grey's  homestead  from 
his  debts  was  only  during  his  life. 

In  the  case  of  Chambers  v.  Sallie,  29  Ark.  407,  the  court 
said  :  "  The  legal  effect  of  the  act  is  to  create  no  new  estate, 
but  to  protect  the  occupant  of  the  land  in  the  use  and  occu- 
pancy of  the  land  so  set  apart  as  a  homestead,  during  the 
time  of  such  occupancy ;  but,  if  abandoned,  by  removal  or 
death,  leaving  neither  wife  or  children  to  succeed  to  his 
rights,  the  rights  of  the  judgment  creditor  would  be  fully 
restored." — See,  also,  Norris  v.  Kidd,  28  Ark.  485.  If  we 
were  to  hold  that,  by  Mr.  Grey's  conveyance  of  the  home- 
stead while  he  occupied  it  as  such,  he  invested  Mrs.  Lewis 
with  a  fee  exempted  from  his  debts,  notwithstanding  the 
deed  was  voluntary  or  fraudulent,  the  result  would  be  to 
accord  to  a  conveyance,  which  all  the  authorities  say  is  inop- 
erative against  creditors,  the  wonderful  power  of  converting 
a  temporary  exemption  from  debt,  into  a  fee  simple  absolute. 
Upon  a  consideration  merely  good,  he  could  not  convey  to 
her  greater  rights  and  greater  exemptions  than  he  had  him- 
self. Although  Mrs.  Lewis  could  hold  the  homestead  during 
the  life  of  Mr.  Grey,  her  authority  and  right  ceased  at  his 
death,  and  the  property  then  became  liable  to  his  debts. 
In  other  words,  the  conveyance  vested  in  her  all  the  rights 
in  the  homestead  which  he  could  assert  against  his  credit- 
ors ;   nothing  more. 

With  the  single  exception  of  the  error  announced  above, 
we  concur  in  all  the  conclusions  reached  by  the  chancellor, 
in  his  very  able  and  carefully  prepared  opinion.  The  con- 
veyances must  be  pronounced  voluntary,  and  constructively 
fraudulent,  as  againt  existing  creditors. — Bibh  v.  Freeman, 
supra  ;  Sandlin  v.  Bobbins,  62  Ala.  477.  We  hold,  also,  there 
is  no  ground  on  which  to  claim  homestead.  We  hold,  too, 
that  the  chancellor  did  right  in  decreeing  that  the  assets  in 
the  hands  of  the  Alabama  administrator  must  be  first  ex- 
hausted, before  these  creditors  shall  be  allowed  to  sell  the 
property  conveyed  to  .Mr.  and  Mrs.  Lewis ;  and  to  enable 
the  court  to  administer  the  assets  on  this  equitable  principle, 
we  approve  the  order,  removing  the  administration  into  the 
Chancery  Court.  This  the  chancellor  was  authorized  to  do, 
under  the  prayer  for  general  relief,  found  in  both  the  original 
and  cross  bill. 

The  decree  must  be  reversed  on  the  errors  assigned  for 
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the  complainants  in  the  court  below,  and  the  cause  remanded, 
to  be  proceeded  in  according  to  the  principles  of  this  opinion. 
There  is  nothing  in  the  cross  assignments  by  Mrs.  Lewis, 
and  she  can  take  nothing  thereby. 


McDonald  v.  Mobile  Life  Insurance 
Company. 

Bin  in  Equity  for  Foreclosure  of  Mortgages,  Account,  dec. 

1.  Conclusiveness  of  decree  in  chancery. — A  decree  in  chancery,  like  a 
judgment  at  law,  when  rendered  on  the  merits,  is  final  and  conclusive,  not 
only  as  to  facts  or  issues  actually  decided,  but  as  to  all  points  necessarily  in- 
volved in  the  matter  adjudicated. 

2.  Same.  — Under  a  bill  filed  by  a  married  woman,  for  the  purpose  of  set- 
ting aside,  a-s  invalid,  a  mortgage  execute  1  by  her  as  a  feinme  sole,  under  au- 
thonty  of  a  special  statute  declaring  her  a  free-dealer,  a  decree  dismissing  the 
bill,  rendered  on  a  demurrer  which  went  to  the  whole  case,  is  conclusive  as 
to  the  validity  of  the  special  statute,  and  estops  her  from  attacking  its  consti- 
tutionality, in  a  subsequent  suit  to  foreclose  the  mortgage. 

3.  Purchase  under  judgment  or  decree  afterwards  reversed. — When  a  party 
purchases  lands  under  a  judgment  or  decree,  whether  he  be  the  original  plain- 
tiff in  the  suit,  or  an  assignee  of  the  judgment  or  decree,  he  acquires  only  a 
defeasible  title,  liable  to  be  defeated  by  a  subsequent  reversal  of  the  judgment 
or  decree  ;  and  this  rule  obtains,  whether  the  reversal  is  based  on  an  amendable 
defect,  or  on  one  which  is  incurable. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  30th  Octo- 
ber, 1874,  by  the  Mobile  Life  Insurance  Company,  a  domes- 
tic corporation,  against  Mrs.  Cynthia  Ann  McDonald,  the 
wife  of  W.  J.  McDonald,  who  was  described  in  the  bill  as 
"  a.femme  covert,  made  a  free-dealer  by  special  act  of  the 
General  Assembly  of  x4.1abama,"  with  several  other  persons  ; 
and  sought  an  account  and  foreclosure  of  several  mortgages 
on  town  lots  in  Birmingham,  executed  by  Mrs.  McDonald. 
The  complainant's  mortgages  were  three  in  number,  dated 
the  26th  July,  1872,  the  30th  January,  1873,  and  the  30th 
February,  1873,  respectively ;  each  of  which  was  given  to 
secure  the  payment  of  a  promissory  note  executed  by  Mrs. 
McDonald  to  the  complainant,  of  even  date  with  the  mort- 
gage, and  contained  a  power  of  sale  on  default  being  made 
in  the  payment  of  the  secured  note.  J.  A.  Going  &  Co.  were 
also  made  defendants  to  the  bill,  as  the  assignees  and  owners 
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of  another  mortgage  on  the  lots,  dated  the  10th  February, 
1873,  and  executed  by  Mrs.  McDonald  and  her  husband  to 
secure  the  payment  of  a  promissory  note  due  to  one  W.  W. 
Brown,  by  whom  the  note  and  mortgage  were  assigned  to 
said  Going  &  Co. ;  and  several  judgment  creditors,  whose  ex- 
ecutions had  been  levied  on  the  lots,  were  also  joined  as  de- 
fendants. The  bill  prayed  an  account  and  foreclosure  of  the 
several  mortgages,  an  adjustment  of  the  equities  among  all 
the  parties,  and  a  sale  of  the  lots  free  from  incum- 
brance. Decrees  pro  con/esso  were  taken  against  all  the  de- 
fendants ;  and  the  cause  being  submitted  for  final  decree,  on 
the  bill  and  exhibits  and  the  decrees  pro  confesso,  the  chan- 
cellor rendered  a  decree  for  the  complainant,  declaring  that 
the  amount  due  to  the  complainant,  as  computed  and  re- 
ported by  the  register  in  open  court,  was  $2,427,  and  order- 
ing a  sale  of  the  lands.  From  this  decree  Mrs.  McDonald 
sued  out  an  appeal  to  this  court,  and  assigned  as  error,  with 
other  matters,  the  rendition  of  the  decree  ugainst  her  "  with- 
out any  proof  that  she  was  or  had  been  relieved  of  the  disa- 
bilities of  marriage;"  and  this  court  reversed  the  chancellor's 
decree,  on  that  ground,  and  remanded  the  cause,  during  the 
December  term,  1876,  as  shown  by  the  report  of  the  case  in 
56  Ala.  468-71. 

On  the  1st  March,  1875,  before  the  former  appeal  was  sued 
out,  the  register  sold  the  land  under  the  decree,  the  com- 
plainant becoming  the  purchaser,  at  the  price  of  $2,035.75  ; 
and  the  sale  was  duly  reported  to  the  court,  and  by  it  con- 
firmed at  the  May  term,  1875,  before  said  appeal  was  sued 
out.  After  the  reversal  of  the  decree,  and  the  remandment 
of  the  cause,  the  bill  was  amended,  by  setting  out  in  full  the 
special  statute  by  which,  as  it  averred,  Mrs.  McDonald  was 
declared  and  made  a  free-dealer.  This  statute,  which  was 
approved  on  the  21st  December,  1868,  was  entitled  "  An  act 
to  constitute  Susan  M.  McNair,  and  others  therein  named, 
free-dealers"  ;  and  by  its  provisions  it  declared  Mrs.  McNair, 
and  nine  other  women  therein  named  ("  Cynthia  Ann 
McDonald,  of  Hale  county,"  among  them),  to  be  free-deal- 
ers, with  power  to  contract,  to  sue  and  be  sued,  &c.,  in  their 
own  names,  as  it  sole  and  unmarried. — Session  Acts  1868, 
p.  540.  The  amended  bill  alleged,  also,  that  on  the  13^A 
October,  1874,  (?)  when  complainant  was  about  advertising 
said  lots  for  sale  under  the  powers  of  sale  contained  in  said 
several'  mortgages,  a  bill  for  injunction  was  filed  by  Mrs. 
McDonald  and  her  husband,  seeking  tg  enjoin  the  sale,  and 
to  have  the  moi?tgages  declared  void  and  inoperative,  on  ac- 
count of  the  invalidity  of  said  special  statute  declaring  her  a 
free-dealer,  and  because  her  husband  did  not  join  with  her 
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in  the  execution  of  them ;  and  copies  of  the  bill  in  that 
case,  the  defendant's  demurrer  and  answer  thereto,  and  the 
chancellor's  decree  dismissing  the  bill,  were  annexed  to  the 
amended  bill  as  exhibits. 

The  bill  in  that  case,  as  shown  by  the  exhibits  copied  in 
the  transcript,  was  filed  (not  on  the  13th  October,  1874,  but) 
on  the  17th  December,  1873,  by  Mrs.  McDonald  and  her 
husband,  and  sworn  to  by  the  husband.  It  sets  out  all  the 
transg-ctions  between  the  insurance  company  and  Mrs.  Mc- 
Donald, originating  in  a  loan  to  her,  and  subsequent  smaller 
loans,  to  secure  which  the  mortgages  were  given.  As  to 
these  mortgages,  the  bill  alleged,  "  that  the  only  power  of 
contracting  or  disposing  of  property,  aside  from  such  power 
as  is  given  by  the  statutes  of  Alabama  governing  the  sepa- 
rate estates  of  married  women,  is  conferred  upon  her  "  [Mrs. 
McDonald]  "  by  an  act  of  the  General  Assembly  of  Alabama, 
approved  December  21st,  1868,  a  copy  of  which  is  hereto 
attached  as  an  exhibit,  and  prayed  to  be  taken  as  a  part  of 
this  bill.  Wherefore  complainants  allege,  that,  inasmuch  as 
said  several  notes  and  mortgages  are  not  executed  jointly  by 
her  and  her  said  husband,  the  said  mortgages  do  not  operate 
a  transfer  of  any  title  or  interest  in  or  to  said  lots,  and  are 
invalid  for  any  purpose,  and  confer  no  power  upon  defend- 
ant to  take  possession  of  said  lots,  or  to  sell  them  for  the 
satisfaction  of  the  same,"  &c. :  "  but,  althougli  said  mort- 
gages are  invalid,  and  confer  no  power  of  sale  upon  the  de- 
fendants, they  cast  a  cloud  on  complainants'  title  to  said 
lots."  The  prayer  of  the  bill  was,  "  that  said  mortgages  be 
held  and  declared  null  and  void,  and  that  the  same  be  deliv- 
ered up  and  cancelled  "  ;  or,  if  the  mortgages  should  be  held 
valid,  that  a  sale  under  them  be  postponed  until  the  26th 
July,  1874,  in  pursuance  of  an  alleged  agreement  for  exten- 
sion ;  and  for  other  and  further  relief.  The  insurance  company 
answered  the  bill,  asserting  that  the  money  was  loaned,  and 
the  mortgages  taken  as  security  for  its  repayment,  on  the 
faith  of  said  special  statute,  which  Mrs.  McDonald  and  her 
husband  produced  and  exhibited  as  authorizing  her  to  make 
such  contracts,  "  and  which,  as  they  asserted,  was  the  law  of 
the  land ; "  and  a  demurrer  to  the  bill,  for  want  of  equity, 
for  misjoinder  of  complainants,  and  because  there  was  an 
adequate  remedy  at  law,  was  incorporated  in  the  answer. 
The  cause  was  submitted  to  the  chancellor  for  decision, 
under  a  written  agreement,  "  that  the  only  question  sub- 
mitted shall  be,  whether  or  not  the  said  mortgages  are  valid, 
having  been  executed  "by  the  said  Cynthia  Ana  without  join- 
ing her  husband  with  her ;  in  other  words,  that  the  cause 
shall  be  submitted  upon  the  bill  and  answer;  and  in  the 

YOL,   LXS, 


1880.]  OF  ALABAMA.  361 

[McDonald  v.  Mobile  Life  Insurance  Co.] 

event  of  a  decree  adverse  to  the  complainants,  it  shall  be 
so  framed  as  to  restrain  the  advertisement  of  the  sale  of 
the  property  under  the  mortgage  until  the  26th  July,  1874 ; 
and  either  party  shall  have  the  right  of  appeal  to  the  Su- 
preme Court."  Tl)e  cause  being  thus  submitted,  the  chan- 
cellor held,  that  the  bill  was  without  equity ;  and  he  there- 
fore rendered  a  decree,  dissolving  the  temporary  injunction, 
and  dismissing  the  bill. 

The  amended  bill,  after  setting  out  the  proceedings  had  in 
said  other  suit,  as  above  stated,  alleged  that  no  appeal  had 
ever  been  taken  from  the  decree  dismissing  said  bill,  and 
said  decree  was  still  of  force ;  also,  that  the  complainant 
(said  insurance  company)  had  become  the  purchaser  of  the 
lots,  at  the  register's  sale,  under  the  decree  of  foreclosure 
which  was  afterwards  reversed  by  this  court  on  appeal,  and 
had  been  placed  in  possession  after  the  confirmation  of  the 
sale,  and  had  paid  the  taxes,  and  erected  valuable  improve- 
ments. And  the  bill  then  added  :•  "  And  this  plaintiff,  sub- 
mitting itself  to  the  jurisdiction  of  the  court,  and  praying 
that  future  litigation  may  be  confined  to  the  money  in  its 
hands,  holds  itself  ready  to  bring  said  money  into  court,  at 
the  order  of  the  court ;  but,  should  the  court  see  fit  to  set 
aside  said  sale,  then  plaintiff  prays  that,  before  doing  so,  the 
court  will  require  said  Cynthia  A.  McDonald,  who  is  in- 
solvent, to  refund  to  plaintiff  all  the  moneys  which  it  has  ex- 
pended in  the  purchase  of  said  lots,  and  for  the  taxes,  im- 
provements, and  repairs  thereof  ;  "  and  for  other  relief. 

Mrs.  McDonald  and  her  husband  filed  a  joint  demurrer  to 
the  bill  as  amended — 1st,  for  want  of  equity  ;  2d,  because 
the  amendment  was  inconsistent  with  the  original  bill  ;  3d, 
because  said  special  statute  does  not  relieve  Mrs.  McDonald 
of  the  disabilities  of  coverture  ;  4th,  because  said  statute  is 
unconstitutional ;  and  for  other  causes.  The  chancellor  over- 
ruled the  demurrer,  holding  that  the  decree  in  the  former 
suit  was  conclusive  as  to  the  validity  of  said  statute  ;  and 
said  McDonald  and  wife  declining  to  plead  or  answer,  decrees 
pro  GonfesHo  were  entered  against  them,  as  had  been  entered 
against  the  other  defendants.  On  final  hearing,  on  the  bills 
original  and  amended,  with  the  exhibits,  and  decrees  pro 
cow/'esso,  the  chancellor  rendered  a  decree  for  the  complain- 
ant, confirming  the  sale  by  the  register,  and  vesting  in  the 
complainant  all  the  right,  title  and  interest,  both  at  law  and 
in  equity,  of  all  the  parties  to  the  suit,  in  and  to  the  lots 
in  controversy. 

From  this  decree  Mrs.  McDonald  appeals,  and  assigns  as 
error  the  overruling  of  the  demurrer  to  the  bill,  the  confir- 
mation of  the  register's  sale,  and  the  final  decree. 
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Watts  &  Sons,  for  appellants. 
Terry  &  Lane,  contra. 

SOMEEVILLE,  J.— The  bill  filed  by  the  appellant, 
McDonald,  on  the  17th  of  December,  1873,  in  the  Chan- 
cery Court  of  Jefferson  county,  was  primarily  intended  to 
attack  the  validity  of  the  mortgages  executed  by  her  to  the 
appellee,  for  the  foreclosure  of  which  this  suit  was  instituted. 
This  bill  was  dismissed,  on  a  demurrer  being  interposed  to 
it,  which  went  to  the  merits  of  the  whole  case,  and  no  appeal 
was  taken  from  the  decree  of  dismissal.  In  that  suit,  it  was 
competent  for  her  to  attack  the  constitutionality  of  the  leg- 
islative act,  making  her  a  free-dealer.  It  was  a  point  directly 
in  issue,  upon  which  depended  the  validity  of  the  mortgages, 
and  it  was  both  material  and  traversable.  It  is  as  true  of 
decrees  in  chancery,  as  of  judgments  at  law,  when  rendered 
on  the  merits  of  a  case,  that  they  are  final  and  conclusive, 
not  only  as  to  the  facts  or  issues  actually  decided,  but  upon 
all  points  which  were  necessarily  involved  in  the  matter  ad- 
judicated.— 1  "Greenl,  Ev.  §  528  ;  Butchinson  v.  Bearing,  20  Ala. 
798 ;  Chamberlain  v.  Gaillard,  26  Ala.  504.  Appellant  is 
concluded  from  raising  this  question  in  this  case,  being 
estopped  by  the  decree  rendered  in  the  former  suit,  which 
pronounced  upon  the  validity  of  the  mortgages,  and  from 
which  she  took  no  appeal. 

The  chancellor  erred,  however,  in  not  setting  aside  the  sale 
of  the  lots  which  had  been  made  under  his  former  decree. 
No  motion  was  necessary  for  this  purpose.  When  the  ap- 
pellee purchased  the  property,  the  title  acquired  was  only  a 
defeasible  one,  liable  to  be  divested  by  a  subsequent  rever- 
sal of  the  decree  under  which  the  sale  took  place.  It  was 
the  case  of  a  purchase  by  a  party,  and  no  question  is  pre- 
sented involving  the  intervening  rights  of  third  parties  or 
strangers.  The  principle,  as  stated  in  Freeman  on  Execu- 
tions {§  347),  seems  fully  sustained  by  authority  :  "  The  party 
in  whose  favor  a  judgment  was  rendered  must,  on  its  reversal, 
make  restitution  of  all  things  in  his  control  which  he  has 
acquired  thereby.  If  lands  have  been  set  off  to  the  plaintiff 
under  execution,  or  if  he  has  purchased  real  or  personal 
estate,  the  defendant,  on  the  reversal  of  the  judgment,  becomes 
entitled  to  such  real  or  personal  property.  In  other  words, 
the  owner  of  the  judgment,  whether  he  bo  the  original  plain- 
tiff, or  one  to  whom  the  judgment  has  been  g^ssigned  by  such 
plaintiff,  purchases  subject  to  the  risk  of  losing  title  by  the  sub- 
sequent reversal  of  the  judgment." — Marks  v.  C'owles,  61  Ala. 
299 ;    Dupuy  v.   Boebuck,  7  Ala.   486 ;  Galpin  v.  Page,   18 
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Wall.  374.  We  believe  the  better  doctrine  to  be,  that  this 
rule  obtains,  whether  the  reversal  is  based  on  an  amendable 
defect,  or  one  that  is  incurable  by  such  amendment. 

The  decree  of  the  chancellor  is  reversed,   and  the  cause 
remanded. 


Clements  v.  Taylor. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  When  vendor  may  recover  in  ejectment;  bankruptcy. — In  ejectment,  or  the 
corresponding  statutory  action,  the  plaintiff  makes  out  a  prima  facie  right  of 
recovery,  when  he  shows  that  he  sold  the  land  to  the  defendant  (or  his  ances- 
tor), but  retained  the  legal  title  in  himself  until  the  purchase-money  was  paid, 
and  that  full  payment  has  never  been  made,  or  when  the  fact  of  payment  is 
controverted  ;  but  his  right  of  recovery  would  be  defeated,  by  proof  of  the  fact 
that  he  had  become  a  voluntary  bankrupt  in  the  meantime. 

2.  Certified  transcript  of  record ;  sufficiency  of  certificate. — A  certificate,  signed 
by  the  clerk  of  the  District  Court  officially,  with  the  seal  of  the  court  affixed, 

which  states    "that  the  foregoing    pages,  numbered  from  one  to ,   both 

inclusive,  contain  a  full,  true,  aud  complete  transcript  of  all  the  proceedings 
in  the  matter  of  A.  B.,  bankrupt,  as  the  same  appears  of  record  and  on  file  in 
my  office,"  but  does  not  describe  or  identify  the  papers  included  in  the  tran- 
script, is  fatally  defective,  since,  on  account  of  the  blank,  the  court  can  not 
tell  what  entries  and  papers  were  intended  to  be  certified. 

Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  John  Hendekson. 

This  action  was  brought  by  Benjamin  A.  Clements,  against 
Owen  Taylor,  to  recover  the  possession  of  a  tract  of  land, 
particularly  described  in  the  complaint,  with  damages  for  its 
detention.  The  summons,  as  copied  in  the  transcript,  is 
without  date,  and  without  any  indorsement  of  service.  The 
complaint  is  entitled  of  the  Spring  term,  1873,  and  the  trial 
was  had  in  1878.  On  the  trial,  as  is  shown  by  the  bill  of 
exceptions,  the  plaintiff  testified,  as  a  witness  for  himself, 
that  he  owned  the  land  in  August,  1856,  and  then  sold  it  to 
Paschal  W.  Taylor,  who  was  the  defendant's  father ;  that 
he  executed  a  bond  for  title  to  the  purchaser,  conditioned  to 
make  him  title  to  the  land  when  the  purchase-money  was 
paid,  and  put  him  in  possession  of  the  land  ;  that  the  last 
note  for  the  purchase-money,  which  fell  due  in  December, 
1858,  and  which  he  produced  on  the  trial,  had  never  been 
paid  ;  and  that  said  Paschal  Taylor  continued  in  the  posses- 
sion of  the  land  for  a  number  of  years,  and  then  delivered  it 
to  the  defendant.     Paschal  Taylor  testified,  as  a  witness  for 
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defendant,  that  he  had  paid  the  purchase-money  in  full. 
The  defendant  offered  in  evidence  a  certified  transcript  from 
the  records  of  the  District  Court  of  the  United  States  at 
Montgomery,  showing  the  plaintiff's  discharge  as  a  volun- 
tary bankrupt  in  1868.  The  plaintiff  objected  to  its  admis- 
sion, specifying  numerous  grounds  of  objection ;  all  of  which 
the  court  overruled,  and  admitted  the  transcript ;  to  which 
rulings  the  plaintiff  excepted.  The  opinion  states  the  main 
ground  of  objection  to  the  transcript.  The  court  charged 
the  jury,  that  they  must  find  for  the  defendant,  if  they 
believed  the  evidence ;  to  which  charge,  also,  the  plaintiff 
excepted.  The  overruling  of  the  objections  to  the  transcript, 
and  the  charge  of  the  court,  are  now  assigned  as  error. 

J.  T.  Heflin,  for  the  appellant. 

STONE,  J. — Clements,  the  plaintiff,  contracted  to  sell  the 
lands  in  controversy  to  one  Taylor,  in  1856.  The  title 
remained  in  Clements,  he  contracting  to  make  Taylor  a  title 
on  some  future  event.  Taylor  went  into  possession  under 
his  purchase ;  and  he  and  the  present  defendant,  claiming 
under  him,  have  had  possession  ever  since.  He  is  still 
without  title,  and  there  is  controversy  as  to  the  full  payment 
of  the  purchase-money.  The  present  action  was  brought  in 
1873.  This  makes  out  a  prima  facie  case  for  the  plaintiff. 
1  Brick.  Digest,  627,  §  34 

The  defense  is,  that  Clements  became  a  voluntary  bank- 
rupt in  1868,  was  adjudged  a  bankrupt,  and  that  all  his  pro- 
perty-rights passed  thereby,  and  were  assigned  to  Penning- 
ton, his  assignee  ;  and  that,  consequently,  the  plaintiff  is 
without  legal  title  to  maintain  this  action.  If  these  averred 
facts  are  proved,  they  amount  to  a  complete  bar  of  the 
action,  and  the  charge  given  by  the  court  is  free  from  error. 
Bea  V.  Richards,  56  Ala.  396 ;  Bobinson  v.  Denny,  57  Ala. 
492 ;  Boiling  v.  Munchus,  59  Ala.  482. 

To  sustain  the  defense  of  bankruptcy,  the  defendant 
offered  in  evidence  what  he  claimed  was  an  authenticated . 
transcript  of  the  record  of  the  petition,  adjudication,  and 
discharge  of  plaintiff  as  a  bankrupt,  in  the  District  Court  of 
the  United  States  for  the  middle  district  of  Alabama, — the 
district  in  which  Clements  had  his  residence.  By  the  certi- 
ficate attached  to  the  transcript,   the   clerk   certified,  "  that 

the  foregoing  pages,    numbered  from    one   to ,    both 

inclusive,  contain  a  full,  true,  and  complete  transcript  of  all 
the  proceedings  in  the  matter  of  Benjamin  A.  Clements, 
bankrupt,  as  the  same  appears  of  record  and  on  file  in  my 
office. "     This   certificate   was  signed  hy  the  clerk,  as  clerk, 
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and  had  the  official  seal  of  the  court  attached.  From  the 
bulk  of  the  transcript,  as  shown  in  this  record,  it  must  have 
contained  many  pages.  It  covers  twenty-eight  folio  pages 
of  the  record  in  this  cause.  The  plaiotiff  made  ten  specific 
objections  to  the  introduction  of  this  transcript  in  evidence. 
The  8th  is  as  follows  :  "  The  clerk  certifies  to  the  contents 
of  pages  from  one  to ,  as  containing  the  matter  cer- 
tified, and  does  not  give  the  number  of  pages  covered  by  the 
certificate.  " 

Records  are  proved,  "  either  by  mere  production  of  the 
records,  without  more,  or  by  a  copy.  Copies  of  records  are, 
1st,  exemplifications ;  2d,  copies  made  by  an  authorized 
officer  ;  3d,  sworn  copies.  Exemplifications  are  either,  first, 
under  the  great  seal ;  secondly,  under  the  seal  of  the  particu- 
lar court  where  the  record  remains.  "  —  1  Greenl.  Ev.  §  501. 

"In  proving  a  record  by  a  copy  under  sm?,  it  is  to  be 
remembered  that  courts  recognize,  without  proof,  the  seal  of 
State,  and  the  seals  of  the  superior  courts  of  justice,  and  of 
all  courts  established  by  public  statutes ;  and  by  parity  of 
reason  it  would  seem,  that  no  extraneous  proof  ought  to  be 
required  of  the  seal  of  any  department  of  State,  or  public 
office  estabhshed  by  law,  and  required  or  known  to  have  a 
seal.  And  here,  it  may  be  observed,  that  copies  of  records, 
and  judicial  proceedings  under  seal,  are  deemed  of  higher 
credit  than  sworn  copies,  as  having  passed  under  a  more 
exact  critical  examination.  " — lb.  §  503. 

In  the  case  of  Pike  v.  Crehore,  40  Me.  503,  the  court  said  : 
"  The  next  matter  of  exception  is  the  exclusion,  by  the 
judge,  of  a  document,  referred  to  in  the  exceptions,  and 
marked  A.  This  document  contains  a  large  number  of 
papers,  purporting  to  be  copies  of  record,  and  of  other 
papers  on  file  in  the  office  of  the  clerk  of  the  United  States 
District  Court  of  Massachusetts  ;  and  were  ofl'ered  as  evi- 
dence of  the  bankruptcy  of  the  plaintiff  before  he  com- 
menced the  original  action.  .  .  Prefixed  to  these 
papers,  and  under  the  seal  of  the  court,  is  a  certificate  of 
the  clerk,  to  the  effect,  that  the  papers  hereunto  annexed 
are,  each  and  all,  true  copies  of  the  record  in  the  matter  of 
Edward  Crehore,  of  Dorchester,  in  bankruptcy,  in  said 
court,  and  that  they  are  copies  of  the  whole  record  in  that 
case.  There  are  no  marks  upon  the  papers  annexed  to 
this  certificate,  by  which  their  identity  can  be  determined. 
These  papers  were  offered  in  one  document,  as  evi- 
dence to  prove  the  bankruptcy  of  the  plaintiff.  "  The  court 
held,  that  the  court  at  nisi  prius  had  correctly  excluded  the 
whole  document,  because  there  were  "  many  papers  in  the 
document  referred  to,  which  were  not  legally  authenticated 
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as  copies  of  any  record,  of  any  court,  and  irhich  were  con- 
sequently irrelevant  to  the  issue  then  before  the  jury. " 
Some  of  the  several  papers  composing  the  document,  were 
authenticated  with  a  separate  certificate. — See,  also,  Tibbetts 
V.  Baker,  32  Me.  25  ;  Carroll  v.  PathkiUer,  3  Per.  269  ;  Bozier 
V.  Joyce,  8  For.  301. 

Copies  of  judicial  records,  authenticated  with  the  certi- 
ficate of  the  clerk,  and  seal  of  the  court,  are  very  high  evi- 
dence. Hence,  in  giving  such  certificates,  great  watchful- 
ness should  be  observed  in  causing  them  to  speak  the  exact 
truth,  and  so  identifying  the  papers  certified,  as  to  leave  no 
reasonable  ground  for  mistake.  The  consequences  of  an 
error  in  this  regard  are  too  serious  to  admit  of  loose  prac- 
tice. The  certificate,  by  some  clear  reference,  either  to  the 
number  of  pages,  the  papers  intended  to  be  authenticated, 
or  in  some  other  way,  must  inform  the  court  what  is  certi- 
fied as  true.  The  certificate  of  the  clerk  of  the  District 
Court  does  not  inform  us  what  papers  were  intended  to  be 
authenticated,  either  by  describing  the  papers,  or  by  giving 
the  number  of  pages.  Such  practice  might  lead  to  abuse, 
and  we  are  unwilling  to  sanction  it.  The  transcript  ought 
not  to  have  been  received  in  evidence,  on  the  certificate 
appended  to  it. 

We  think  there  is  nothing  in  the  other  objections  urged 
against  the  introduction  of  the  testimony. 

Reversed  and  remanded. 


Gibbs  V,  Hodge. 

Bill  in   Equity  by    Creditors,  against  Executor,  of  Deceased 
Debtoi'y  ivitk  his  Sureties,  and  Fraudulent  Grantees. 

1.  Judgment  against  executor  after  removal. — A  jadgment  against  an  execn- 
tor,  in  a  Buit  commenced  after  his  removal  from  office,  does  not  bind  the 
assets  of  the  estate  ;  but,  if  the  sait  was  commenced  before  his  removal, 
the  judgment  would  be  binding  on  him  personally,  notwithstanding  his  re- 
moval pending  the  suit,  whether  valid  or  not  as  against  the  assets  of  the 
estate. 

2.  Parties  to  bill  by  creditors. — When  creditors  of  a  deceased  debtor,  not 
having  reduced  their  claims  to  judgment  as  against  the  estate,  seek  by  bill 
in  equity  to  reach  property  alleged  to  have  been  fraudulently  conveyed  by 
the  executor,  who  was  also  the  sole  devisee,  and  who  has  been  removed 
from  the  office  of  executor,  a  personal  representative  of  the  estate  must  be 
brought  before  the  court  as  a  party  ;  and  the  failure  to  make  him  a  party, 
though  not  objected  to  in  the  court  below,  is  a  fatal  defect,  which  this 
court  is  bound  to  notice,  on  appeal  by  the  complainants. 
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3.  Sale  of  lands  by  eaxcuior  as  sole  devisee,  in  payment  of  his  men  debts.-' 
This  court  "is  not  prepared  to  say  that  an  executor,  who  is  sole  devisee, 
can  sell  the  lands  devised,  in  payment  of  his  own  debts,  and  leave  the 
debts  of  his  testator  unpaid";  but,  as  to  the  remedy  of  the  creditors  in 
such  case,  no  opinion  is  intimated. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  'Thomas  B.  Wetmore,  as  special 
chancellor,  selected  by  the  parties,  on  account  of  the  incom- 
petency of  Chancellor  Dillard. 

The  bill  in  this  case  was  filed  by  Jesse  A.  Gibbs  and  oth- 
ers, as  creditors  of  Kichard  P.  Paylor,  deceased,  against 
Andrew  J.  Hodge,  who  was  the  executor  of  said  Baylor's  last 
will  and  testament,  aud  also  sole  devisee  and  legatee  under 
its  provisions  ;  and  against  Andrew  M.  Wood  and  Reuben  C. 
Meredith,  who  were  the  sureties  of  said  Hodge  on  his  offi- 
cial bond  as  executor ;  and  against  David  H.  Williams  and 
James  M.  Winston,  to  whom,  as  the  bill  alleged,  said  Hodge 
had  sold  and  conveyed  all  the  lands  which  had  belonged  to 
the  testator,  in  payment  of  his  own  individual  debts,  leaving 
the  debts  of  the  testator  unpaid,  and  no  personal  assets 
which  could  be  subjected  to  their  payment.  The  complain- 
ants' debts  had  been  reduced  to  judgments  against  the  exec- 
utor, copies  of  which  were  made  exhibits  to  the  bill,  and  ex- 
ecutions on  them  had  been  returned  no  property  found.  The 
bill  alleged  that  the  executor  had  disposed  of  all  the  personal 
assets  belonging  to  the  estate,  had  never  made  a  settlement 
of  his  accounts,  and  was  insolvent ;  that  the  sureties,  if  not 
insolvent,  had  no  property  over  and  above  their  legal  ex- 
emptions, "  so  that,  at  law,  your  orators  would  get  nothing 
on  their  executions  and  judgments  against  said  sureties,  if 
they  now  had  such  judgments  ; "  and  that  the  conveyance  of 
the  lauds  to  said  Williams  and  Winston  was  fraudulent  and 
void  as  against  the  complainants,  and  they  were  chargeable 
with  notice  of  the  complainants'  rights.  The  prayer  of  the 
bill  was,  that  said  Hodge  might  be  required  to  settle  his  ac- 
counts as  executor,  and  be  charged  with  all  the  assets  which 
went  into  his  hands  ;  that  decrees  be  rendered  against  him 
and  his  sureties  for  the  amount  ascertained  to  be  due  from 
him ;  that  the  settlement  of  the  testator's  estate  might  be 
removed  from  the  Probate  Court,  and  concluded  in  said 
Chancery  Court ;  that  Williams  and  Winston  might  be  re- 
quired to  account  for  the  rents  and  profits  of  the  lands  during 
their  possession  ;  that  the  lands  might  be  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  complainants'  debts ; 
and  for  general  relief. 

A  decree  pro  confesso  was  taken  against  Hodge.  An  answer 
was  filed  by  Meredith,  alleging  that  Wood,  his  co-surety,  had 
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made  application  in  July,  1870,  for  the  removal  of  Hodge 
from  the  office  of  executor,  and  that  he  was  accordingly  re- 
moved in  September,  1870 ;  also,  that  he  (respondent),  as 
the  agent  and  attorney  of  said  Hodge,  had  in  the  meantime 
paid  all  the  claims  that  were  presented  against  the  estate, 
with  funds  furnished  by  said  Hodge,  amounting  to  over 
$2,370 ;  and  that  he  protested  against  the  conveyance  of  the 
lands  to  Williams  and  Winston,  but  was  not  able  to  prevent 
it  Wood  answered,  also,  alleging  the  removal  of  said  Hodge 
as  executor  before  the  rendition  of  the  complainants'  several* 
judgments  against  him  ;  denying  the  validity  of  the  judg- 
ments as  against  the  executor's  sureties,  or  as  against  the  tes- 
tator's estate ;  averring  that  the  debts  had  not  been  pre- 
sented as  claims  against  the  estate,  within  eighteen  months 
after  the  grant  of  letters  testamentary,  and  pleading  the 
statute  of  non-claim.  Williams  and  Winston  filed  a  joint 
answer,  asserting  the  validity  of  their  purchase  of  the  lands, 
after  legal  advice  as  to  the  title,  and  claiming  to  be  purchas- 
ers for  valuable  consideration  without  notice  ;  denying  the 
validity  of  the  complainants'  judgments  against  Hodge,  be- 
cause of  his  removal  from  the  office  of  executor  before  their 
rendition  ;  requiring  proof  of  their  several  debts,  and  plead- 
ing the  statute  of  non  -claim  ;  'and  they  also  demurred  to  the 
bill,  for  want  of  equity,  and  because  the  complainants  had 
an  adequate  remedy  at  law,  and  because  they  had  not  ex- 
hausted their  legal  remedies  against  the  executor  and  his 
sureties. 

On  final  hearing,  on  pleadings  and  proof,  the  special  chan- 
cellor dismissed  the  bill,  but  without  giving  any  reasons  for 
his  decree ;  and  his  decree  is  here  assigned  as  error  by  the 
complainants  below. 

Snedecor  &  CocKRELL,  with  Chas.  Cooke,  for  appellants. 
The  court,  by  which  the  complainants'  judgments  were  ren- 
dered, had  jurisdiction  of  the  parties,  and  of  the  subject- 
matter  ;  and  the  jurisdiction  appearing  on  the  face  of  the 
record,  the  judgments  cannot  be  collaterally  impeached. — 
Freeman  on  Judgment,  §§  131-2,  and  case^  cited  ;  Voorhies  v. 
U.  S.  Bank,  10  Peters,  449 ;  Lyon  v.  Odum,  31  Ala.  234;  Cde 
V.  Conolhj,  16  Ala.  271 ;  Cox  v.  Thomas,  9  Grattan,  323. 
Hodge  could  not  get  rid  of  his  liability  by  resigning,  nor 
could  the  Probate  Court  relieve  him  by  revoking  his  letters. 
GayU  V.  FMott,  10  Ala.  265  ;  1  Brick.  Digest,  930,  §^  233-5. 
Hodge  being  both  executor  and  sole  devisee,  it  was  imma- 
terial in  which  capacity  he  was  sued  :  he  had  full  opportu- 
nity to  be  heard,  and  the  judgments  are  equally  conclusive 
against  him    in   either  capacity. — Freeman  on   Judgment, 
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§  163,  and  cases  cite(f.  The  purchasers  from  Hodge,  claim- 
ing through  him,  are  also  concluded  by  the  judgments,  un- 
less they  can  establish  that  they  are  bona  fide  purchasers  for 
valuable  consideration  without  notice  ;  and  this  they  have 
failed  to  do.  They  bought  trust  property,  from  the  trustee, 
having  knowledge  of  the  trust,  and  of  the  violation  of  duty 
by  the  trustee  ;  and  they  are  chargeable  as  constructive  trus- 
tees.—Story's  Equity,  §§  422-3, 1257  ;  Perry  on  Trusts,  §  217. 
Before  they  can  take  advantage  of  any  irregularities  in  the 
judgments  against  Hodge,  they  must  offer  to  pay  what  is 
due,  or  show  that  the  judgments  are  unjust. — Crofts  v.  Dex- 
ter, 8  Ala.  767  ;  Secor  &  Brooks  v.  Woodward,  8  Ala.  500. 

W.  G.  Little,  contra. — The  complainants  are  in  no  condi- 
tion to  litigate  with  the  defendants  as  to  the  lands.  The 
judgments  rendered  against  the  executor  after  his  removal, 
do  not  bind  the  estate  or  its  assets. — Skinner  v.  Frierson, 
8  Ala.  915.  Only  an  administrator  de  bonis  non  could  re- 
cover the  assets  of  the  estate,  or  be  sued  on  the  debts  of  the 
testator. — Harbin  v.  Levi,  6  Ala.  399  ;  Dunham  v.  Grant, 
12  Ala.  105 ;  Sivink's  Adm'r  v.  Snodgrass,  17  Ala.  653.  A 
sale  under  execution,  issued  on  the  judgments,  of  the  prop- 
erty of  the  estate,  would  have  passed  no  title. — Bank  v. 
Strong,  1  Stew.  &  P.  187  ;  15  Ala.  231 ;  1  Stark.  Ev.  304  The 
claims  are  barred  by  the  statutes  of  limitations  and  non- 
claim,  and  the  judgments  do  not  avail  to  remove  the  bar. 
Half  man  v.  Ellison,  5  L  Ala.  544 ;  Smith  v.  Harrison,  33  Ala. 
710  ;   Watson  v.  Rose's  Executor,  51  Ala.  292. 

STONE,  J, — The  answers  set  up  as  a  defense  in  this  case, 
that  on  the  12th  September,  1870,  A.  J.  Hodge,  the  executor, 
was  removed  from  the  trust  or  office  of  executor  of  Mr. 
Paylor's  will.  A  transcript  of  the  order  of  removal  made  by 
the  Probate  Court  of  Sumter,  duly  certified,  is  found  in  the 
record,  and  noted  in  the  note  of  the  testimony,  which 
proves  the  truth  of  this  averment  in  the  answers.  There  is 
neither  averment  nor  proof  of  any  subsequent  appointment  of 
personal  representative  of  Mr.  Paylor's  estate.  The  present 
a  bill  was  filed  September  20th,  1873,  more  than  three  years 
after  Hodge's  removal.  In  fact,  all  the  claims  set  up  in  the 
bill,  as  judgments  against  Hodge  as  executor,  except  two 
for  small  sums,  were  put  in  suit  after  Hodge's  removal,  and 
when  there  was  no  personal  representative  of  the  estate. 
Those  two  suits,  for  small  amounts,  although  commenced 
before  September  12th,  1870  (the  date  of  removal),  were 
not  put  in  judgment  until  afterwards.     Whether  these  two 
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claims  are  valid  judgments  against  the  assets  of  the  estate, 
we  need  not  decide.  They  are  certainly  binding  on  Hodge. 
See  Code  of  1876,  §§  2617,  2622  ;  Harhin  v.  Levi,  6  Ala. 
399 ;  Dunham  v.  Grant,  12  Ala.  105 ;  Watson  v.  Collins, 
37  Ala.  587.  The  claims  put  in  suit  after  Hodge*s  removal 
from  the  trust,  derive  no  support  from  the  judgments  ren- 
dered, as  claims  against  Paylor's  estate.  They  stand  on  the 
terms  of  the  several  contracts,  as  if  no  suits  had  been 
brought. 

2.  There  is  a  fatal  defect  in  the  present  bill.  It  is  a  suit 
for  the  collection  of  debts  alleged  to  be  due  and  owing  from 
Paylor's  estate.  Whether  those  claims  are  justlv  due  and 
owing,  is  one  of  the  material  averments  of  the  bill.  The 
judgments  rendered  against  Hodge  do  not  prove  their  exist- 
ence, in  this  suit.  Oti  this  issue  of  indebtedness  vel  non,  a 
personal  representative  of  the  estate  of  Paylor  is  an  indis- 
pensable property.  The  absence  of  such  party  is  a  fatal 
defect,  which  the  court  is  bound  to  notice.  No  personal 
representative  of  Paylor's  estate  is  brought  before  the  court, 
for  Hodge  had  long  ceased  to  be  such. — Dooley  v.  VUlaionga, 
61  Ala.  129 ;  Blackivell  v.  Blackwell,  33  Ala.  57-64. 

The  chancellor,  in  his  decree,  assigned  no  reason  for  dis- 
missing the  bill.  We  have  seen,  above,  that  the  want  of  a 
personal  representative  of  Pa3'lor's  estate  is  fatal  to  this 
case,  and  that  we  are  forced  to  take  notice  of  it.  AVhatever 
may  have  been  the  reasons  which  influenced  the  chancellor's 
mind,  we  feel  bound  to  affirm  his  decree  on  the  ground 
above  stated. — Dooley  v.  Villolonga,  supra. 

3.  We  are  not  prepared  to  say  that  an  executor,  who  is 
sole  devisee,  can  sell  the  lands  devised,  in  payment  of  his 
own  debts,  and  leave  the  debts  of  his  testator  unpaid.  In 
this  State,  lands  are  charged  with  the  payment  of  decedents' 
debts,  as  well  as  personal  property. — Code  of  1876,  §§  3209, 
2252,  2447  ;  Jackson  v.  Robinson,  4  Wend.  436.  The  creditors 
may  have  some  remedy  for  the  enforcement  of  their  claims, 
if  they  are  not  barred  ;  whether  through  an  administrator 
de  bonis  non,  or  in  some  other  form,  we  think  it  would  be 
improper  for  us  to  intimate. — See  Teague  v.  Corbitt^  57  Ala. 
529;  Steele  V.  Steele's  Adm'r,  64  Ala.  438;  Scott  v.  Ware, 
64  Ala.  174 ;  Benagh  v.  Turrentine,  60  Ala.  557.  But,  inas- 
much as  this  case  is  not  decided  by  us  on  the  merits,  and, 
under  the  advice  of  counsel,  the  complainants  may  conceive 
they  still  have  some  mode  of  redress,  we  will  so  far  modify 
the  decree  of  the  chancellor  as  to  make  it  a  dismissal  with- 
out prejudice.  With  this  modification,  the  decree  of  the 
chancellor  is  affirmed. 

YOL.    LXV. 
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Bill  in  Equity  for  Account  and  Redemption,  against  Purchaser 
at  Mortgage  Sale. 

1.  Tender,  or  offer  to  do  equity,  by  party  asking  redemption.— When  subse- 
quent purchasers  or  incumbrancers  file  a  bill  in  equity,  against  the  first  mort> 
gagcfl  and  a  purchaser  under  him,  asking  an  account  and  redemption,  and  not 
denyiny  that  there  is  a  balance  due  on  the  mortgage  debt,  they  must  make 
a  tender  in  the  bill,  or  offer  to  pay  whatever  balance  may  be  found  due. 

2.  Purchase  at  sale  under  power  in  mortgage ;  equitable  relief  against,  at  suit 
of  subsequent  incumbrancer. — As  against  a  purchaser  at  a  sale  under  a  mortgage, 
who  is  not  charged  with  knowledge  of  the  state  of  accounts  between  the 
mortgagor  and  mortgagee,  or  with  notice  of  any  fraud,  opprpssion,  or  othet 
misconduct,  practiced  by  the  mortgagee,  a  subsequent  purchaser  or  incum- 
brancer is  not  entitled  to  an  account  and  redemption,  although  he  gave  notice 
of  his  interest  at  the  sale. 

3.  Purchase  pendente  lite  ;  parties  to  bill  to  enforce  vendor's  lien.  — A  purchaser 
of  lands,  pending  a  bill  to  enforce  a  vendor's  lien  on  them,  is  chargeable  with 
constructive  notice  of  the  proceedings,  and  it  is  not  necessary  that  he  should 
be  brought  in  as  a  party  ;  and  if  his  rights  accrued  before  the  filing  of  the 
bill,  whether  the  failure  to  make  him  a  party  to  the  suit  would,  of  itself,  avoid 
the  decree  rendered,  is  left  an  open  question; 

4.  Remandment  on  reversal,  for  amendment  of  bill.  — The  chancellor's  decree 
in  this  case,  overruling  a  demurrer  to  the  bill,  being  revei'sed  on  account  of 
amendable  defects  in  the  bill,  the  cause  was  remanded,  that  the  complainant 
might  have  an  opportunity  to  amend. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  17th  February,  1877, 
by  the  children  of  William  H.  Moore,  and  Thomas  U.  Con- 
ner, who  had  married  the  eldest  daughter,  was  joined  with 
his  wife  as  a  party ;  against  Elon  G.  Smith,  Robert  H.  Her- 
stein,  Maurice  Bernstein,  and  others  ;  and  sought  particu- 
larly a  redemption  of  certain  real  estate,  consisting  of  a 
block  of  stores  in  Huntsville  (with  other  property),  which 
was  in  the  possession  of  said  Herstein  and  Bernstein,  who 
claimed  under  purchases  at  a  mortgage  sale  and  under  a 
chancery  decree,  as  hereinafter  more  particularly  stated ; 
and  also  an  account  of  the  rents  and  profits  during  the  de- 
fendants' possession,  and  of  the  transactions  between  said 
Moore  and  Smith,  and  between  Moore  and  others,  in  connec- 
tion with  the  debts  which  were  the  foundation  of  the  mort- 
gage and  decree  under  which  the  sales  were  made.  The 
complainants  claimed  the  property  under  a  deed  from  said 
Wm.  H.  Moore  to  them,  dated  the  11th  September,  1866, 
which  recited  as  its  consideration  an  indebtedness  by  the 
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grantor,  on  account  of  moneys  belonging  to  the  estate  of  his 
deceased  wife,  who  was  their  mother,  which  he  had  received 
and  appropriated  to  his  own  use,  amouuting  to  over  $14,000  ; 
and  the  deed,  in  describing  the  property,  stated  that  it  was 
"  subject  to  debts  due  to  Joseph  C.  Bradley  and  E.  G. 
Smith." 

In  reference  to  the  debt  due  to  Bradley,   the   bill  alleged 
that  it  was  a  lien  on  the  property  at   the  time  of  the  execu- 
tion of  Moore's  deed  to  the  complainants,  "and  was  enforced 
by  a  decree  of  this   Chancery  Court,   rendered   iu   favor  of 
Robert   S.    Spraggins,  as  the   legal   representative  of   one 
Crutcher,  deceased,  and  also  as  the   legal   representative  of 
one  Thomas  Spraggins,  deceased,  against  said  Moore,  Brad- 
ley, and  E.  G.  Smith,  on  the  8th  June,  1867,  for  the  sum  of 
$4,706  ;  that  said  property  was  sold  under  said  decree,"  and 
was  bought  by  said  Herstein  and  Bernstein,  who  received  a 
deed  from  the  register.     The  debt  to  Smith,  who  resided  in 
St.  Louis,  was  contracted  under  a  contract  between  him  and 
Moore,  which    was  reduced  to  writing  on  the  10th  day  of 
May,   1866,    and  a  copy  of  which   was    made    an    exhibit 
to  the  bill.    By  the   provisions   of  this  instrument.    Smith 
agreed   to    make   advances   to  Moore,   for    the    cultivation 
of    a    plantation    in    Mississippi,    the     purchase    of   stock, 
&c.,    according   to    the    terms    therein  specified ;     and,    as 
security   for   the  debt  thus   created,  Moore    conveyed   the 
block    of    stores   in   Huntsville,    with    other    property,    to 
F.    P.   Ward,    as    trustee,    and    authorized    him    to    take 
possession  of  the  property,  and  sell  it  to  the  highest  bidder 
for  cash,  if  default   should   be   made  iu  the  payment  of  the 
debt,  on   or   before  the  16th  March,  1867.     The  bill  alleged 
that  Ward,  as  trustee,  sold  the  property  under  the  power  of 
sale  contained  in  this  deed,  on  the  24th  June,  1867 ;  that 
Smith  himself  became  the  purchaser  at  the  sale,  at  the  price 
of  $4,300,   and   received   a  deed  from  the  trustee,  and  took 
possession  of  the  property  under  his  purchase,  and  received 
the  rents  and  profits  until  the  4th  November,  1867,  when  he 
sold  and  conveyed  to  said  Herstein   and  Bernstein,  at  the 
price  of  $6,000,   and   placed   them  in  possession.     The  bill 
alleged   that   the  complainants  were    infants   at  the    time 
of  the   sales   under   the  decree  and  deed  respectively  ;  that 
they  were  not  made  parties  to  said  chancery  suit,  and  that 
public  notice  of  their  rights  in  and  to  the  property  was  given 
at  each  of  said  sales.     The  following  extracts  from  the  bill 
show  the  grounds   on   which  relief  against  these  sales  was 
asked  : 

**  Complainants  charge  that,  so  far  as  they  are  concerned, 
the  lien  of  said  Spraggins,  as  the  legal  representative  of  said 
Vol.  lxv.  ^ 
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Crutcher,  is  still  a  lien,  and  has  never  been  foreclosed  ;  and 
that  the}'  are  entitled  to  an  account,  to  ascertain  the  balance 
that  is  due  on  said  debt,  if  any,  after  the  same  is  credited 
with  the  rents  and  profits  of  said  corner  lot,  for  and  during 
the  time  aforesaid,  and  until  the  final  hearing  of  this  cause  ; 
and  that  the  said  conveyance  of  Moore  to  Ward,  as  trustee, 
to  secure  the  advances  made  by  said  E.  G.  Smith,  is,  so  far 
they  are  concerned,  still  only  a  seciarity  for  any  real  debt 
that  was  then  due  by  said  Moore  to  Smith  ;  and  that  the 
said  foreclosure,  by  sale  under  the  power  therein,  is  of  no 
binding  force  on  them;  and  that  said  conveyance  still  stands 
only  as  a  security  for  the  real  debt,  to  be  ascertained  by  an 
account  to  be  taken  under  the  order  of  this  court.  "  "  Com- 
plainants charge  that  the  accounts  between  said  Smith  and 
Moore  have  never  been  settled,  nor  the  items  thereof  agreed 
upon  by  the  parties ;  that,  so  far  from  such  being  the  case, 
said  Smith  claims  that  Moore  owes  him  many  thousand 
dollars  more  than  Moore  admits  to  be  due  ;  and  complainants 
charge  that  the  account  of  said  Smith,  as  presented  and 
insisted  on,  is  unjust,  inequitable,  and  not  authorized  by  the 
terms  of  said  contract ;  that  the  account  so  presented  by 
said  Smith,  and  made  the  basis  of  said  sale  by  the  trustee, 
presented  a  magnitude  of  debt  not  legally  or  equitably  exist- 
ing, which  placed  it  out  ot  the  power  of  said  Moore  and 
these  complainants  to  liquidate  and  arrange  the  same ;  and 
that  the  unjust  additions  of  large  items  of  alleged  indebted- 
ness by  Moore  to  said  Smith  caused  a  sacrifice  of  a  large 
and  valuable  property,  at  a  cash  sale,  during  a  time  of  great 
pecuniary  and  commercial  embarrassment  and  depression,  at 
a  price  greatly  below  its  real  value ;  and  that  said  proceed- 
ings were  oppressive,  harsh,  and  injurious  to  complainants, 
who  were  then  minors,  and  caused  an  apparent  sacrifice  of 
all  their  rights  of  property  in  a  valuable  real  estate  ;  "  and 
the  bill  then  specified  various  items  of  alleged  overcharges, 
mistakes,  &c.  "  Complainants  charge  that  any  fair  state- 
ment of  the  account,  crediting  said  Moore  with  the  proceeds 
of  the  sale  of  said  property,  and  the  true  and  proper  value 
of  the  same,  and  charging  him  with  only  such  items  as  he  is 
properly  chargeable  with,  legally  and  equitably,  under  said 
written  contract,  and  also  crediting  said  Moore's  debt  with 
the  rents  of  said  property,  as  herein  before  claimed,  will,  in 
the  opinion  of  complainants,  entirely  pay  off  and  discharge 
all  debt  and  claims  of  said  Smith,  and  of  said  Spraggins  as 
administrator,  against  said  Moore.  And  complainants  fur- 
ther charge  and  allege,  that  said  property  is  liable,  under  the 
respective  liens  of  Bradley  and  Smith,  only  for  such  balances, 
if  any,  as  may  be  found  to  be  still  due,  after  said  credits  for 
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property  sold  and  taken,  and  rents  received,  are  placed  on 
the  respective  debts  as  aforesaid,"  &c.,  "  and  that  the  said 
property,  subject  to  said  liens,  be  held  liable  only  for  such 
portions  of  said  respective  debts  as  are  not  extinguished  by 
said  credits.  " 

Moore,  Smith,  Herstein,  Bernstein,  and  the  purchasers  of 
the  other  property  sold  and  conveyed  with  the  block  of 
stores,  were  made  defendants  to  the  bill ;  and  the  prayer  was, 
that  an  account  might  be  taken  of  the  transactions  between 
said  Smith  and  Moore  under  the  written  contract  betvyeen 
them,  and  also  of  the  rents  and  profits  of  the  property 
while  in  the  possession  of  said  defendants  respectively  after 
the  several  sales  ;  that  these  rents  and  profits-  be  credited,  at 
their  proper  dates,  on  the  debts  of  Spraggins  and  Smith 
respectively  ;  "  that  on  said  accounting,  if  the  entire  debt  of 
said  Smith  shall  be  found  to  be  extinguished  and  paid  off, 
then  that  said  defendants  shall  be  ordered  to  give  up  all 
claim  and  title  on  and  to  said  property  in  Huntsville,  derived 
from  said  Smith  ;  and  that  if  any  part  of  said  debt  shall  be 
found  still  unpaid,  the  said  property  shall  be  decreed  to  be 
liable  only  for  such  balance, "  &c.  ;  and  the  general  prayer 
for  other  and  further  relief,  was  added. 

A  demurrer  to  the  bill  was  filed  by  Smith,  Herstein,  and 
Bernstein,  jointly,  assigning  the  following  (with  other) 
grounds  of  demurrer  :  1st,  that  there  is  no  equity  in  the 
bill ;  2d,  "  that  there  is  no  offer  in  the  bill  to  pay  the  amount 
that  may  be  ascertained  to  be  due  on  the  liens  admitted  to 
be  valid,  or  either  of  them  "  ;  3d,  that  the  bill  is  uncertain 
in  its  allegations  as  to  the  amounts  due  on  the  liens  admitted 
to  be  valid,  and  as  to  tiie  amounts  claimed  as  credits  or 
deductions  ;  4th,  that  the  bill  alleges  neither  payment  nor 
tender  of  payment  to  Smith,  and  makes  no  offer  to  pay  it  ; 
5th,  that  it  alleges  no  fraud  or  irregularity  in  the  sale  by 
Ward,  under  the  power  contained  in  the  deed  of  trust ;  6th, 
that  Herstein  and  Bernstein  are  shown  to  be  remote  pur- 
chasers, and  are  not  charged  with  any  knowledge  or  notice 
of  any  claim  or  interest  in  the  property  by  the  complainants, 
or  of  any  unfairness  or  irregularity  in  the  sale  by  the  trus- 
tee. The  chancellor  overruled  the  demurrer,  and  his  decree 
is  now  assigned  as  error  by  the  said  defendants  who 
demurred. 

Cabaniss  &  Waed,  and  Walker  &  Shelby  for  appellants, 
cited  Cain  v.  Gimon,  36  Ala.  168  ;  2  Jones  on  Mortgages, 
§§1095,  1116,  1897-8,  1913,  1878,  1668;  Jones  v.  Cowles, 
26  Ala.  612  ;  Childress  v.  Monette,  54  Ala.  317  ;  4  Kent's  Com, 
(12th  ed.)  149,  note  K 
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D.  P.  Lewis,  contra. — If  a  mortgagee  use  the  power  given 
him  by  the  mortgage,  to  obtain  the  equity  of  redemption  at 
less  than  its  value,  a  court  of  equity  will  hold  the  transac- 
tion to  be  still  a  mortgage,  will  permit  the  mortgagor  to 
redeem,  and  will  make  the  mortgagee  account. — 2  Hill,  on 
Mort.  829 ;  2  Jones  on  Mort.  §  1676 ;  Powell  on  Mort. 
Ii5,  n.  ;  Cain  v.  Gimon,  36  Ala.  168  ;  Goodman  v.  Pledger, 
14  Ala.  114.  If  the  mortgagee  purchases  at  his  own  sale, 
under  a  power  in  the  mortgage,  and  resells  at  a  higher  price, 
he  assumes  the  onus  of  showing  the  fairness  of  the  transac- 
tion;—1  Hill,  on  Mort.  329  ;  Black  v.  Hair,  2  Hill's  Ch.  622  ; 
Cunningham  v.  Badgers,  14  Ala.  147.  If  his  purchase  of  the 
mortgage  property  is  not  bona  fide,  he  will  hold  the  property 
only  as  security  for  the  mortgage  debt,  and  the  court  will 
compel  him  to  account  for  the  rents  and  profits; — 31iddlesex 
Bank  v.  Minot,  4i  Mete.  Mass.  325 ;  Shelton  v.  Clayton,  6  How. 
U.  S.  183  ;  Loomis  v.  Wkeelright,  3  Sandf.  Ch.  135  ;  White  v. 
Smith,  51  Ala.  406  ;  2  Hill.  Mort.  240,  254.  This  court  will 
not  reverse  for  error  in  overruling  a  demurrer,  or  motion  to 
dismiss  for  want  of  equity,  unless  it  clearly  appears  that  the 
defects  are  not  amendable.^-(7aZAo?m  v.  Pond,,  42  Ala.  647  ; 
1  Dan.  Ch.  Pr.  598,  ed.  of  1871 ;  2  Phill.  545  ;  2  Myl.  &  Cr. 
Ill ;  4  lb.  554,  558. 

STONE,  J. — The  case  made  by  the  present  bill  somewhat 
resembles  that  presented  in  Cain  v.  Gimon,  36  Ala.  168. 
There  are  differences.  In  that  case,  Lassabe,  the  trustee, 
sold  under  the  power  contained  in  the  trust  deed,  and  Gimon, 
the  beneficiary,  became  in  fact  the  purchaser,  through 
Conche  and  Parker,  who  conveyed  by  successive  quit-claim 
deeds  to  him,  Gimon.  The  title  under  the  trust  sale  had 
thus  vested  in  Gimon,  the  beneficiary  under  the  trust  deed, 
or  mortgage,  and  remained  in  him.  The  changes  of  title 
through  Conche  and  Parker  to  Gimon  were  colorable,  no 
money  in  fact  passing  in  either  of  the  pretended  sales.  The 
bill  of  Mrs.  Cain  averred,  that  not  more  than  fifty  dollars  was 
due  on  the  mortgage,  and  contained  the  following  clause  : 
"  Complainant  hereby  tenders  that  amount  to  said  Gimon, 
and  is  ready  to  pay  that  amount,  or  any  other  sum  that  may 
be  found  due  by  Cain  to  him,  and  submits  herself  to  this 
court,  for  its  decree  in  that  behalf." 

The  bill  in  the  present  case  avers,  that  Herstein  and  Bern- 
stein became  purchasers  of  the  main  property  in  controversy, 
under  two  sales  :  first,  at  the  chancery  sale  made  in  the  suit 
of  Spraggins,  the  decree  being  for  unpaid  purchase-money 
due  from  Moore,  under  whom  both  complainants  and  defend- 
ants in  this  suit  claim.     Their  second  chain  of  title  proceeds 
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from  a  sale  by  Ward,  trustee  under  the  trust  deed  made  by 
Moore  and  wife  to  secure  Smith,  purchase  by  Smith  at  that 
sale,  and  deed  made  to  him,  and  subsequent  deed  of  bargain 
and  sale  made  by  Smith  and  wife  to  Herstein  and  Bernstein, 
in  consideration  of  six  thousand  dollars.  There  is  no  aver- 
ment that  Herstein  and  Bfernstein  had  any  knowledge  or 
notice  of  the  state  of  accounts  between  Moore  and  Smith  ; 
that  they  did  not  pay  for  the  property  ;  that  they  bought  it 
below  its  value,  or  that  they  participated  in,  or  had  any 
knowledge  of  the  alleged  overcharges  by  Smith  in  his  ac- 
count against  Moore.  Nor  does  the  bill  deny  that  something 
is,  or  may  be,  due  from  Moore  to  Smith  on  account ;  nor 
does  it  tender,  or  offer  to  pay,  any  balance  that  may  be  found 
due.  The  bill  seeks  to  avoid  the  effect  of  the  sale  made 
under  the  chancery  decree  in  favor  of  Spraggins,  and  con- 
veyance to  Herstein  and  Bernstein  by  the  register ,jby  averring 
that  the  complainants  in  the  present  suit,  subsequent  incum- 
brancers, were  not  made  parties  to  the  Spraggins  suit. 

The  deed  from  Moore,  under  which  the  present  complain- 
ants claim,  bears  date  September  11th,  1866.  It  recites  that 
the  property  conveyed,  the  same  in  controversy  in  this  suit, 
is  "  now  subject  to  debts  due  to  Joseph  C.  Bradley  and  E. 
G.  Smith."  The  Spraggins  decree  was  recovered  on  the 
debt  to  J.  C  Bradley,  transferred  by  him.  The  deed  made 
to  Ward,  trustee,  for  the  benefit  of  Smith,  bears  date  May 
10th,  1866 ;  and  the  decree  in  favor  of  Spraggins,  under 
which  Herstein  and  Bernstein  purchased,  was  rendered  June 
8th,  1867;  less  than  nine  months  after  the  conveyance  to 
complainants,  under  which  they  claim.  It  is  not  shown 
when  the  Spraggins  suit  was  commenced,  whether  before  or 
after  September  11th,  18o6. 

Certain  well-settled  principles  are  fatal  to  the  complain- 
ants' case,  as  made  by  their  present  bill. 

First :  The  failure  to  make  tender,  or  offer  to  pay  what 
may  be  found  due,  thereby  submitting  themselves  to  the 
authority  and  jurisdiction  of  the  court,  so  that,  without  more, 
the  court  may  compel  them  to  do  equity,  as  a  condition  to 
granting  them  relief. — Rogers  v.  Torhert,  58  Ala.  523  ;  Eslava 
V.  Crampton,  61  Ala.  507  ;  Cain  v.  Gimon,  supra  ;  2  Jones  on 
Mortgages,  sections  1095-6. 

Second :  There  is  no  averment  in  the  bill,  showing  the 
true  state  of  account  between  Moore  and  Smith,  or  tending 
to  show  that  Herstein  and  Bernstein  had  any  knowledge  or 
notice  thereof,  or  that  they,  to  any  extent,  participated  in,  or 
were  cognizant  of  any  fraud  or  oppression  practiced  by  Smith, 
if  any  were  practiced.  The  averments  of  the  bill,  on  this 
subject,  are  very  vague. — 2   Jones  on  Mortgages,  section 
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1654 ;  Childress  v.  Monette,  54  Ala.  317 ;  Jones  v.  Coivles, 
26  Ala.  612  ;  Lucas  v.  Oliver,  34  Ala.  626. 

Third  :  It  is  not  shown  that  the  Spraggins  suit,  under 
which  the  register  made  sale,  was  not  commenced  before 
Moore  conveyed  to  his  children,  the  complainants.  If  so, 
Spraggins  was  under  no  obligation  to  make  them  parties. 
They  purchased  pendente  lite,  and  with  constructive  notice. 
But,  if  that  suit  were  commenced  after  September  11th, 
1866,  we  do  not  wish  to  be  understood  as  affirming  that  the 
failure  to  make  them  parties,  by  its  unaided  force,  would 
avoid  the  effect  of  the  foreclosure.  We  leave  that  question 
open. — Doe,  ex  dem.  v.  McLoshey,  1  Ala.  708 ",  Cullum  v.  Ba- 
tre,  2  Ala.  415  ;  Walker  v.  Bank  of  Mobile,  6  Ala.  452  ;  Glid- 
den  V.  Andrews,  10  Ala.  166 ;  Hunt  v.  Acre,  Johnson  dt  Co., 
28  Ala.  580. 

It  is  possible  the  present  bill  may  be  so  amended  as  to 
obviate  the  defects  pointed  out  above.  We  therefore  reverse 
the  decree  of  the  chancellor,  and  remand  the  cause,  with 
instructions  to  him  to  sustain  the  demurrer,  and  dismiss  the 
bill,  unless  it  is  so  amended  as  to  give  it  equity. 

Bbickell,  C.  J.  not  sitting. 


Winston  v,  McAlpine. 

Petition  for  Bevivor  of  Decree  in  Chancery. 

1.  Bevivor  of  decree ;  conclusiveness. — On  bill  of  revivor,  or  petition  to 
revive  a  decree  in  chancery,  the  matters  litigated  in  the  original  suit  can  not 
be  re-tried,  except  so  far  as  they  remain  undecided. 

2.  Decree  against  married  woman,  or  her  statutory  separate  estate. — Although 
a  personal  decree  can  not  be  rendered  against  a  married  woman,  on  a  cause  of 
action  accruing  during  coverture,  yet  her  coverture  does  not  prevent  the 
rendition  of  a  decree  against  lands  descended  to  her,  for  contribution  to  the 
other  heirs  on  account  of  a  debt  of  the  ancestor  which  they  have  paid. 

3.  LiabiUty  of  lands  descended,  for  delA  of  ancestor  ;  conlribution  among  heirs. 
When  lands  descended  are  divided  among  the  heirs,  leaving  debts  unpaid,  the 
creditors  have  an  undoubted  right  to  proceed  against  them  in  equity  ;  and  if 
one  or  more  of  the  heirs  discharge  this  common  liability,  by  agreement  with 
the  others,  or  pay  more  than  their  proportionate  share,  they  are  subrogated  to 
the  creditors'  rights  to  proceed  against  the  lands  of  the  others. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  S.  H.  Sprott,  as  special  chancellor, 
selected  by  the  parties  on  account  of  the  incompetency  of 
Chancellor  Dillard,  who  was  related  to  some  of  the  parties. 
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In  this  case,  a  scire  facias  was  sued  out,  and  a  petition  filed, 
by  Mrs.  M.  C.  Jones,  as  the  executrix  of  the  last  will  and 
testament  of  her  deceased  husband,  Joel  W.  Jones,  by  which 
•  she  sought  to  revive  a  decree  rendered  by  said  court  on 
the  7th  June,  1870,  against  Mrs  Mary  Y.  Winston  and  her 
husband.  Mrs.  Winston  demurred  to  the  petition  and  scire 
facias,  and  she  now  appeals  from  the  decyee  of  the  special 
chancellor  overruling  her  demurrer.  The  opinion  of  the 
special  chancellor,  which  this  court  adopts,  and  which  states 
all  the  material  facts,  is  as  follows  : 

"  This  cause  comes  on  to  be  heard,  upon  the  scire  facias, 
petition,  and  amended  petition  of  M.  C.  Jones,  as  executrix 
of  Joel  W.  Jones,  deceased,  to  revive  a  decree  of  this  court 
rendered  on  the  7th  day  of  June,  lb70,  in  favor  of  Virginia 
McAlpine  et  oL,  against  John  J.  Winston  and  Mary  V.  Win- 
ston, and  demurrers  to  the  petition  and  amended  petition. 
The  petition  seeks  to  revive  the  decree  in  the  name  of  the 
original  complainants,  or  such  of  them  as  are  alive,  for  the 
benfit  of  the  estate  of  said  Joel  W.  Jones.  In  view  of  the 
points  raised,  and  the  references  made  to  the  original  bill 
and  decree,  by  the  counsel  on  both  sides,  it  becomes  neces- 
sary to  examine  that  bill  and  decree. 

"  It  seems  that  Solomon  McAlpine  was  indebted  to  one 
Shelton  in  a  large  sum  of  money,  and  he  died  about  the  24th 
January,  1861.  Virginia  McAlpine,  his  widow,  qualified  as 
the  administratrix  of  his  estate.  Shelton,  or  his  agent,  re- 
fused to  receive  Confederate  currency,  in  payment  of  said  in- 
debtedness. The  administratrix  divided  the  personal  prop- 
erty among  the  heirs  at  law  and  distributees  of  said  dece- 
dent, with  the  understanding  that  they  were  to  contribute  to 
the  payment  of  the  Shelton  debt,  if  it  had  to  be  paid  ;  but 
no  refunding  bond  was  taken  bv  her.  In  1865,  the  lands 
were  divided  among  the  heirs  at  law,  of  whom  Mary  J.  Win- 
ston was  one,  by  order  of  the  Probate  Court  of  Greene  coun- 
ty, and  on  the  petition  of  said  John  J.  Winston  and  Mary  V., 
his  wife.  Subsequent  to  this,  the  Shelton  debt  was  compro- 
mised, or  settled,  by  the  payment  of  the  face  of  the  note  ;  all 
the  heirs  contributing  thereto  iu  full,  of  their  pro-rata  shares, 
except  the  said  John  J.  Winston  and  Mary  V.,  his  wife,  who 
paid  only  a  part  of  their  pro-rata  share,  the  deficit  being 
made  up  by  the  other  heirs  ;  and  said  debt,  as  to  the  princi- 
pal, or  face  thereof,  was  thus  paid  in  full  and  settle.d.  On 
the  16th  day  of  November,  1869,  Virginia  McAlpine,  Solo- 
mon Q.  McAlpine,  Joseph  W.  Taylor,  as  administrator  of 
Helen  Taylor,  deceased,  W.  S.  Bird,  Susan  E.  Bird,  his  wife, 
and  W.  S  Bird  as  administrator  of  Agnes  E.  Bird,  deceased, 
filed  their  bill  in  this  court,  against  said  John  J.  Winston 

Vol.  IjXv. 


1880.1  OF  ALABAMA.  379 

[Winston  v.  McAlpine.] 

and  Mary  V.,  his  wife,  asking  for  a  decree  against  them,  and 
for  a  sale  of  the  lands  of  the  said  Mary  Y.,  to  satisfy  the 
amount  paid  by  them  on  her  pro-rata  share  of  said  debt.  On 
the  6th  June,  1870,  a  decree  was  rendered  in  said  cause, 
granting  the  rehef  prayed,  and  referring  the  same  (?)  to  the 
register,  to  ascertain  and  report  the  amounts  due  from  the 
defendants ;  and  on  the  7th  June,  1870,  a  decree  was  ren- 
dered for  the  amount  so  ascertained  and  reported,  and  in  de- 
fault of  the  payment  of  the  same,  directing  the  register  to 
sell  the  lands  of  the  said  Mary  V.  to  satisfy  the  same. 

"  This  is  a  brief  statement  of  the  material  points  (?)  as  pre- 
sented in  the  bill  and  decree.  It  seems  from  the  petition 
filed  on  the  28th  November,  1879,  that  on  the  27tli  day  of 
June,  1870,  the  decree  rendered  in  this  cause  was  transferred 
and  assigned  to  John  A.  Winston  &  Co.,  a  firm  composed 
of  John  A.  Winston  and  Joel  W.  Jones  ;  and  that  on  the  5th 
February,  1872,  the  sum  of  $998.50  was  paid  on  said  decree. 

"  It  is  argued  for  the  defendant,  that  the  decree  in  this 
case  is  null  and  void,  being  against  the  separate  statutory 
estate  of  Mrs.  Winston,  and  that  it  can  not  be  revived.  This 
might  be  true,  if  it  were  an  ordinary  debt.  But  Mrs.  Win- 
ston took  the  estate,  charged  with  the  liability,  and  subject 
to  the  debts  of  the  ancestor.  Neither  is  the  case  affected 
by  the  fact  that  no  refunding  bond  was  taken.  The  creditor 
of  Solomon  McAlpine  could  have  pursued  the  property  in 
the  hands  of  any  of  the  heirs  at  law.  Again,  I  do  not  think 
that  I  can  question  or  look  into  the  decree  made  in  this 
cause.  If  it  was  erroneous,  it  could  have  been  corrected  by 
appeal  to  the  Supreme  Court. 

"  The  defendant  insists,  also,  that  the  payment  to  Shelton 
being  made  voluntarily  by  the  heirs  of  Solomon  McAlpine, 
without  any  request  on  the  part  of  Mrs.  Winston  and  her 
husband,  the  debt  thereby  became  extinguished,  and  there 
was  no  liability  on  the  part  of  Mrs.  Winston  to  pay  the 
same.  If  Shelton  had  filed  a  bill  .-igainst  the  heirs  of  said 
McAlpine,  or  had  sought  to  coerce  the  payment  of  his  debt 
out  of  the  assets  in  their  hands,  would  not  Mrs.  Winston 
have  been  liable  equally  with  the  others?  Could  Shelton 
have  proceeded  against  one,  or  a  part  of  the  heirs,  and  not 
against  the  others  ?  Undoubtedly  he  could.  Bnt,  if  one  of 
the  heirs,  in  order  to  save  tlie  costs  and  expense  of  litigation, 
comes  forward,  and  pays  off  the  debt,  would  not  a  bill  lie  for 
contribution?  I  think  it  would,  most  clearly.  'If  a  man, 
owning  several  acres  of  land,  is  bound  in  a  judgment,  or  stat- 
ute, or  recognizance,  operating  as  a  lien  on  the  land  ;  and  he 
afterward  aliens,  one  acre  to  A,  another  to  B,  another  to  C, 
&c. ;  then,  if  one  alienee   is  compelled,  in  order  to  save  his 
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land,  to  pay  the  judgment,  statute,  or  recognizance,  he  will 
be  entitled  to  contribution  from  the  other  alienees.' — 1  Sto- 
ry's Equity,  §  477.  I  can  see  no  difference,  in  principle,  be- 
tween such  a  case,  and  the  one  here  under  consideration.  It 
is  true,  the  words  *  compelled  to  pay  '  are  used.  In  the  pres- 
ent case,  the  heirs  of  McAlpine  could,  and  doubtless  would 
have  been,  compelled  to  pay  Shelton's  debt.  '  The  remedial 
justice  of  courts  of  equity,  in  cases  of  apportionment  and 
contribution,  is  so  complete,  and  so  flexible  in  its  adaptation 
to  all  the  particular  circumstances  and  equities,  that  it  has, 
in  a  great  measure,  superseded  all  efforts  to  obtain  redress  in 
any  other  tribunals.' — 1  Story's  Equity,  §  505. 

"  The  only  other  question,  necessary  to  consider,  is,  wheth- 
er  the  proper  parties  are  before  the    court ;    and  whether 
the  decree  can  be  revived  in  the  name   of  the   original   par- 
ties complainant,  or  their  representatives,  for  the   benefit  of 
the  petitioner.     In  the  case  of  State,  ex  rel.  Waring  v.  Mayor 
and.  Aldermen  of  Mobile  (24  Ala.  703),  which  was  a  petition  to 
revive  a  decree  of  the  Chancery  Court,  the  Supreme   Court 
said  :  '  As  to  the  right  of  the  petitioner  to  prosecute  the  de- 
cree, is  only  necessary  to  observe,  that  the  present  proceed- 
ing is  in  the  nature  of  a  bill  of  revivor,  to  carry  a  decree 
into  execution  ;  and  it  is  not  necessary,  in  all  cases,  that  bills 
of  this  character  should  be  filed  by  the  same  persons  who 
were  parties  to  the  original  decree  :  it  may  sometimes  be  ex- 
hibited by  one  outside  of  the  record,  but  who   claims   in  a 
similar  interest.'  The  petition  and  scii'e  facias  are  simply  for 
the  purpose  of  bringing  the  party  into  court,  where  they  may 
have  an  opportunity  of  pleading,  and  showing  cause,  if  any, 
such  as  release,  or  satisfaction,  why   the   decree   should  not 
be  revived.     The  defendants  can  not  possibly  be  injured  by 
a  revivor  in  the  name  of  the  original  complainants,  any  more 
than  by  reviving  in  the  name  of  the  petitioner.     But  one  ex- 
ecution of  the  deci'ee  can  be  had,  no  matter  in  whose   name 
revived.     Section  3178  of  the  Code  (1876)  does  not,  I  think, 
apply  to  the  transfer  or  assignment  of  decrees  in   chancery, 
but  to  judgments  in  civil  cases.      At   common   law,  choses  in 
action  were  not  assignable  ;  yet  equity  would  protect  the  as- 
signment, as  much  as  the  law  would  that  of  a  chose  in  posses- 
sion.    Our  statutes,  however,  authorize   the  assignment  of 
choses  in  action  ;  and  it  will  be  readily  perceived,  by   an  ex- 
amination of  section  3178,  that  it  was  intended   to  apply  to 
judgments  in  civil  actions.     This   section  is  found  in  Part  3, 
title  1,   under   the   head   '  Proceedings  in   civil   actions   in 
Courts  of  Common  Law '  ;  and  it  relates  exclusively  to  civil 
matters,  referring  only  occasionally  to  proceedings  in  chan- 
cery ;  as  in  section  3174,  where  it  is  permissive,  and  provides 
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for  the  revival  of  a  judgment  or  decree,  in  the  Circuit,  Chan- 
cery, or  Probate  Court,  by  scire  facias. 

"  It  results  from  these  views,  that  the  demurrers  will  have 
to  be  overruled,  at  the  cost  of  the  demurrant.  But,  inasmuch 
as  the  defendant  is  entitled  to  a  day  iu  court,  in  order  to  de- 
ny, or  further  plead  to  the  petition,  this  conclusiou  does  not 
necessarily  dispose  of  the  case  ;  and  it  is  ordered,  that  the 
defendant  be  allowed  thirty  days  fiom  the  filing  of  this  de- 
cree, to  answer  or  plead  to  said  scire  facias  and  petition." 

From  this  decree  Mrs.  "Winston  appeals,  and  here  assigns 
as  error  the  overruling  of  the  demurrers. 

E.  Morgan,  with  Clark  k  McQueen,  for  appellant. 

Snedecor,  Cockrell  &  Head,  contra. 

STONE,  J. — The  present  proceeding  may  be  assimilated 
to  a  bill  of  revivor.  In  such  case,  it  is  not,  as  a  rule,  per- 
missible tore-try  the  claims  set  up  and  litigated  in  the  orig- 
inal suit,  except  to  the  extent  they  remain  undecided. — Story's 
Eq.  PI.  §§  376,  370  a ;  State,  ex  rel.  v.  Mayor,  24  Ala.  701. 
We  approve  and  adopt  the  decree  of  the  special  chancellor, 
rendered  in  this  cause.  Probably,  no  personal  decree  should 
have  been  rendered  against  Mrs.  Winston,  she  being  a  mar- 
ried woman  at  the  time  complaiu ants'  right  accrued  ;  and  we 
are  not  sure  the  special  chancellor  intended  his  decree  should 
so  operate.  We  do  not,  however,  doubt  that  Shelton,  the 
creditor,  had  a  right  to  go  against  the  lands  descended,  for 
the  payment  of  McAlpine's  debt ;  and  that  upon  the  undis- 
puted facts  in  the  record  of  the  original  suit,  brought  to  our 
notice  in  this  record,  the  complainants  were  subrogated  to 
his  rights.  There  is  no  question  here  of  voluntary  payment 
of  the  debt  of  another,  without  request.  The  liability  rested 
alike  on  the  property  of  each  ;  the  promise  and  obligation  to 
pay  were  as  much  the  obligation  of  one  as  the  others — they 
imposed  a  joint  duty ;  and  when,  in  such  case,  one  or  more 
of  the  obligors  discharges  the  common  liability  after  ma- 
turity, the  law  raises  the  duty  and  obligation  to  make  con- 
tribution, and  to  repay  the  proportionate  share  due  from  the 
defaulting  co-obligors. — Stahoorth  v.  Preslar,  34  Ala.  505. 
While  there  is  no  authority  to  order  a  money  execution 
against  Mrs.  Winston,  there  can  be  no  question  of  the  right 
to  order  a  sale  of  the  lands,  if  the  money  is  not  paid. 

The  decree  is  affirmed. 
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Mobile  Building'  and  Loan  Associa- 
tion V.  Robertson. 

BiU  in  Equity  by  Stockholder,  against  Building  and  Loan  Asso- 
ciation, for  Injunction  of  Action  at  Law,  to  have  Contract 
declared  Umigage,  and  for  Account  and  Redemption. 

1.  Intenlion  of  parties  to  contract  ;  how  ascertained. — The  conrts  have  no 
power  to  vary  or  mould  the  obligation  of  contracts,  to  meet  the  exigencies  of 
Bnbsequent  events,  or  the  necessities  or  interest  of  the  partias  as  developed 
by  those  events  :  the  character  of  the  contract  must  be  determined  by  the  con- 
curring intention  of  the  parties  at  the  time  it  was  entered  into  ;  and  subse- 
quent declaratious  of  intention,  by  either  party,  when  a  diversity  of  interests 
has  been  developed,  favoring  different  constructions,  are  entitled  to  but  little 
weight  in  favor  of  the  construction  most  beneficial  to  him. 

2.  Mortgage ;  when  contract  will  be  construed  to  be.  —In  determining  whether 
a  particular  contract  is  a  mortgage,  a  conditional  sale,  or  the  mere  reservation 
of  a  right  to  purchase  at  a  future  time  on  specified  terms,  when  the  whole  con- 
tract is  not  expressed  in  writing  in  clear  and  unambiguous  words,  each  case 
mu8t,  of  necessity,  in  a  great  measure  depend  on  its  own  peculiar  facts  and 
circumstances  ;  bat,  while  the  nature  of  the  contract  is  a  matter  of  fact,  often 
difficult  to  ascertain,  the  legal  conclusions  to  be  drawn  from  the  facts,  when 
ascertained,  are  well  defined  and  settled.  If  the  transaction  originated  in 
negotiations  for  a  loan,  or  security  for  an  existing  debt,  the  necessities  of  the 
debtor  placing  him  at  a  disadvantage,  courts  of  equity  incline,  in  doubtful 
cases,  to  construe  the  contract  as  mortgage,  because  that  is  less  injurious  in 
its  consequences.  But,  the  fact  that  the  transaction  thus  originated,  or  that 
the  relation  of  debtor  and  creditor  existed  between  the  parties,  is  not  always 
conclusive  ;  since  both  the  parties  may  intend  not  to  create  or  to  continue  a 
debt,  and  there  can  be  no  mortgage  where  there  is  no  loan  or  debt.  Yet, 
when  a  conveyance  of  land  is  intended  as  security  for  a  debt,  whether 
pre-existing  or  contemporaneously  created,  a  court  of  equity  will  hold 
it  to  be  a  mortgage,  without  regard  to  its  form,  and  without  any  express  agree- 
ment between  the  parties,  but  rather  upon  a  general  policy  which  they  can  not 
contpaveoe  ;  and  it  is  not  necessary  that  a  note,  bill  or  bond,  or  other  indepen- 
dent evidence  of  the  debt,  should  be  tiiken,  though  the  absence  of  it  is  a  cir- 
cumstance adverse  to  such  construction,  dependent  for  its  weight  upon  the 
other  facts  and  circumstances  with  which  it  may  be  connected. 

3.  Same ;  contract  between  building  and  loan  association  and  shareholder. — In 
this  case,  it  was  shown  that  a  building  and  loan  association,  organized  under 
the  general  law  (Rev.  Code,  §§  1755—61),  and  having  power  to  make  loans  to 
its  stockholders,  secured  by  mortgage  on  real  estate,  and  also  to  purchase  and 
lease  property  to  them,  advanced  money  to  one  of  its  stockholder^,  or  at  his 
instance,  in  the  purchase  of  a  house  an!  lot,  taking  the  title  to  itself,  and 
leasing  it  to  him,  at  a  stipulated  annual  rent,  payable  monthly  ;  thut  the  asso- 
ciation covenanted  tO  keep  the  premises  insured,  to  the  amount  of  the  money 
advanced,  and,  in  case  of  a  loss,  to  apply  the  proceeds  of  the  insurance  to 
rebuilding  or  repairing  for  the  benefit  of  the  stockholder,  who  covenanted  to 
pay  taxes  and  repairs  ;  that  the  privilege  was  reserved  to  the  stockholder  to 
become  entitled  to  a  conveyance  in  fee,  at  any  time  during  the  continuance  of 
th«  lease,  on  making  payment  of  the  money  advanced  ;  and  that  on  partial 
payments  being  made,  not  less  than  a/specified  sum,  the  insurance  and  rent 
should  be  proportionally  reduced  ;  and  the  contract  was  held  to  be,  in  legal 
effect,  a  mortgage,  though  the  writing  was  in  form  a  lease. 
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4.  Lien  defined..— At  common  law,  a  lien  imported  a  right  to  retain  the 
possession  of  property  until  a  demand  was  satisfied  ;  but  it  is  now  of  more 
extended  signification,  and  designates  all  the  vnrious  charges  on  land  or  per- 
sonalty created  by  contract,  or  by  law;  yet  it  never  imports  more  than 
security. 

5.  Usury. — Astipulation  for  the  payment  of  monthly  rent,  in  a  contract 
between  a  building  and  loan  association  and  one  of  its  stockholders,  for  the 
lease  of  a  house  and  lot  which  the  association  had  advanced  the  money  to 
buy, taking  the  title  in  its  own  name,  and  binding  itself  to  convey  to  him  in  fee 
on  re-payment  of  the  money  advanced  aud  expended,  will  be  held  usurious, 
when  the  contract  is  declared  to  be  a  mortgage  at  the  suit  of  the  stockholder, 
and  the  monthly  rent  reserved  is  fifteen  per-cent.  of  the  amount  advanced. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Huinosco  Austill. 

The  bill  in  this  case  was  filed  on  the  26th  April,  1877,  by 
James  Robertson,  against  the  Mobile  Building  and  Loan 
Association,  a  private  domestic  corporation  chartered  under 
the  general  law  (Rev.  Code,  §§  1755-61)  ;  and  sought  to 
enjoin  an  action  at  law,  which  the  association  had  instituted 
against  him,  to  recover  the  possession  of  a  house  and  lot  in 
the  city  of  Mobile  ;  and  also  to  have  the  contract  on  which 
tliB  action  at  law  was  founded,  or  the  transaction  of  which 
that  contract  was  a  part,  declared  to  be  a  mortgage;  and  for 
an  account,  relief  against  usury,  redemption,  and  general 
relief.  The  material  facts  of  the  case  are  stated  in  the 
opinion  of  the  court.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  granted  the  relief  prayed  by  the  bill ; 
and  his  decree  is  now  assigned  as  error. 

S.  Ceoom,  for  the  appellant,  cited  Haynie  v.  Boherston, 
58  Ala.  37  ;  Sioift  v.  Sivift,  36  Ala.  147  ;  Murphy  v.  Barefield, 
27  Ala.  634 ;  West  v.  Hendrix,  28  Ala.  226  ;  Beck  v.  Blue, 
42  Ala.  32  ;  Bohinson  v.  Gropsey^  2  Edward's  Ch.  147  ;  Enloio 
V.  Klein,  79  Peun.  St,  490;  Broivn  v.  Harrison,  17  Ala.  774; 
Sivilley  V.  Lyon,  18  Ala.  552  ;  3  Parsons  on  Contracts,  137  ; 
Tyler  on  Usury,  185-88  ;  Burhridge  v.  Cotton,  8  Eng.  Law 
&  Eq.  57 ;  ISilver  v.  Barnes,  6  Bing.  180  ;  5  Allen,  Mass. 
571 ;  13  Gray,  157  ;  5  Dutcher,  N.  J.  225  ;  Abbott's  Digest 
of  Corporations,  441,  sec.  21. 

J.  Little  Smith,  contra,  ci^ed  Miller  v.  Bates,  35  Ala. 
585-6  ;  Fleming  v.  Self,  27  :£^ng.  Law  &  Eq.  501 ;  6  Casey, 
Penn.  465;  Herbert  v.  B.  <k  S.  Association,  1  Bush,  Ky. 
296;  39  Bush,  Ky.  142,  154  ;  33  Barbour,  103-15  ;  2  Coldw. 
Tenn.  418  ;  24  iJonn.  153  ;  41  Penn.  St.  478  ;  50  Penn.  St. 
32;  5  Peters,  562. 

BRICKELL,  C.  J. — The  appellant  derives  its  corporate 
existence  from  proceedings  in  conformity  to  the  general  law 
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(Code  of  18()7,  part  2,  chapter  3;,  authorizing  the  incorpora- 
tion of  building  and  loan  associations,  and  otiier  enumerated 
companies,  or  societies.  The  statute,  otherwise  than  by  des- 
ignating the  business  of  the  company,  or  the  name  of  the 
association  or  society,  does  not  particularize  the  objects  or 
purposes  of  any  corporation  formed  under  it.  These  were 
required  to  be  expressed  in  the  written  declaration  of  the 
corporators,  filed  in  the  office  of  the  judge  of  probate,  which, 
when  taken  and  construed  in  connection  with  the  enumera- 
tion of  the  powers  a  subsequent  chapter  declares  every 
private  corporation  to  possess,  becomes  a  charter. — Eev. 
Code,  §§  1767-9. 

The  objects  of  this  association,  as  expressed  in  the  decla- 
ration, are,  to  purchase,  hold,  and  convey  real  estate  ;  to  loan 
money  thereon  to  members  of  the  association,  for  l3uilding 
purposes,  to  be  secured  by  lien  on  the  land  and  buildings  ; 
to  rent  and  dispose  of  such  property,  when  acquired, 
in  such  form  and  mariner  as  by  the  by-laws  of  the  associa- 
tion may  be  provided.  The  capital  stock  was  fixed  at  two 
hundred  thousand  dollars,  divided  into  shares  of  five  hundred 
dollars  each.  Each  shareholder  was  required  to  pay  an 
entrance  fee  of  five  dollars,  on  each  share  of  his  stock,  and 
thereafter,  on  the  first  Monday  of  each  month,  five  dollars, 
until  the  dissolution  of  the  corporation.  Unless  sooner  dis- 
solved by  a  vote  of  two-thirds  of  the  members,  the  corpora- 
tion was  to  continue,  until  there  was  a  lot  purchased,  and  a 
house  built  thereon,  for  every  share  of  stock.  The  by-laws 
provided,  that  when,  in  the  discretion  of  the  board  of  direc- 
tors, the  funds  accumulated  warranted  an  investment,  notice 
for  applications  for  them  should  be  given  ;  and  if  there  was 
more  than  one  application,  it  should  be  decided  by  lot  who 
should  receive  them.  The  successful  applicant  could  desig- 
nate a  lot  upon  wiiich  he  wished  a  house  built,  accompanying 
the  designation  with  a  plan  of  the  house.  If  the  board  of 
directors  was  satisfied,  after  an  examination,  that  the  title  to 
the  lot  was  good,  and,  considering  its  locality,  the  plan,  and 
its  cost,  that  the  investment  for  the  association  was  judicious, 
it  was  a  duty  to  proceed  to  purchase  the  lot,  taking  title  to 
the  association,  and  to  build  thereon  for  the  shareholder. 
In  no  event,  could  more  of 'the  corporate  funds  than  two 
thousand  dollars  be  expended.  If  the  purchase  of  the  lot, 
and  the  costs  of  the  improvement,  would  exceed  that  sum, 
the  shareholder,  at  whose  solicitation  the  investment  was 
made,  furnished  the  excess.  When  the  lot  was  purchased, 
and  the  buildings,  if  any  were  contemplated,  were  erected, 
the  duty  of  the  association  was  to  execute  a  lease  to  the 
shareholder,  at  whose  instance  it  had  acquired  the  fee  of  the 
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land.  The  lease  was  for  the  term  of  one  year,  renewable  at 
the  pleasure  of  the  shareholder,  at  an  annual  rent  of  fifteen 
per-cent.  upon  the  amount  expended  by  the  association,  pay- 
able in  monthly  installments ;  the  tenant  paying  taxes,  and 
covenanting  to  repair,  and  having  the  right  of  pre-emption  so 
long  as  he  continued  in  possession,  and  until  the  dissolution 
of  the  corporation.  If  default  was  made  in  the  payment  of 
the  rent  monthly,  a  fine  of  ten  per-cent.  per  month  on  the 
amount  of  the  rent  for  three  months  was  imposed,  and  a 
default  of  three  months  operated  a  forfeiture  of  the  lease. 

The  appellee,  a  shareholder,  on  the  1st  October,  1869,  for 
the  purpose  of  purchasing  lots  situate  in  the  city  of  Mobile, 
selected  by  him,  and  the  purchase  of  which  he  negotiated, 
made  application  to  the  association  for  a  loan,  or  advance, 
of  two  thousand  dollars,  to  be  applied  to  pay  the  purchase- 
money.  It  was  agreed  that  the  loan  or  advance  would  be 
made,  on  the  terms  prescribed  by  the  by-laws,  on  the  ap- 
pellee making  repairs  and  improvements  on  the  premises,  of 
the  value  of  six  hundred  dollars.  The  repairs  were  made, 
the  purchase-money  paid,  title  to  the  lots  conveyed  to  the 
association,  and  a  lease  executed  to  the  appellee.  The  lease 
was  for  the  term  of  one  year,  renewable  at  the  pleasure  of 
the  appellee,  and  contains  full  covenants  for  his  quiet  enjoy- 
ment of  the  premises.  The  rent  stipulated  was  three  hun- 
dred dollars  yearly,  payable  in  equal  monthly  installments. 
It  was  stipulated  that,  at  any  time  during  the  continuance  of 
the  lease,  the  appellee,  upon  making  payment  to  the  associa- 
tion, of  the  amount  it  had  actually  expended  upon  the 
premises,  as  shown  by  its  books,  should  be  entitled  to  a 
conveyance  in  fee.  The  privilege  was  reserved  to  him  of 
making  payments  of  the  purchase-money,  in  sums  not  less 
than  one  hundred  dollars ;  and  upon  any  payment  being 
made,  he  was  entitled,  from  the  day  thereof,  to  a  proportion- 
ate deduction  from  the  rent.  The  association  covenanted  to 
keep  the  premises  insured,  to  the  extent  of  their  costs ;  and 
in  the  event  of  loss,  or  destruction,  to  apply  the  proceeds  of 
the  insurance  to  repairing  or  rebuilding,  for  the  heneM  of  the 
appellee.  The  amount  of  the  insurance  was  subject  to  a  pro- 
portionate reduction,  if  the  appellee  made  payments  of  the 
purchase-money.  The  lease  was  not  assignable,  without  the 
consent  of  the  association  ;  and  during  its  continuance,  the 
appellee,  his  heirs  or  assigns,  were  bound  to  continue  mem- 
bers of  the  association,  in  good  standing. 

Under  the  lease,  the  appellee  entered  into  possession,  and 
paid  the  rents  monthly,  until  the  first  of  October,  1875,  when 
disagreements  occurring  between  him  and  the  association, 
he  refused  to  make,  any  other  payments.     The  association 

(25) 


386  SUPEEME  COUET  [Nov.  Term, 

[Mobile  BnildiDg  and  Loan  Association  v.  Bobertson.] 

instituted  an  action  at  law  against  him,  upon  the  covenant  in 
the  lease  for  the  rent  accruing  from  the  first  day  of  October, 
1875,  to  the  first  day  of  October,  1876.  Thereupon,  the  ap- 
pellee filed  this  bill  for  an  injunction  against  the  suit  at  law, 
and  to  have  the  contract  declared  a  mortgage,  for  the  re- 
demption of  the  premises,  applying  the  rents  he  had  paid  to 
the  payment 'of  the  sum  expended  by  the  association  in  the 
purchase  of  the  premises,  with  lawful  interest  thereon.  On 
a  final  hearing,  the  chancellor,  being  of  opinion  the  transac- 
tion was  in  effect  a  mortgage,  and  that  the  stipulation  for 
rent  was  a  mere  device  to  obtain  more  than  lawful  interest 
on  the  money  loaned,  decreed  the  relief  prayed  From  that 
decree  this  appeal  is  taken,  and  it  is  here  assigned  as  error. 

The  principal  point  of  contention  is  as  to  the  character  of 
the  transaction  :  whether,  in  fact,  there  was  a  loan  of  money 
to  the  appellee,  the  conveyance  of  the  premises  to  the  associa- 
tion, and  the  lease,  being  intended  to  secure  repayment ;  or 
was  it  a  lease,  reserving  to  the  appellee  a  privilege  which  he 
could  exercise  or  not  at  his  own  option,  of  becoming  the 
owner  of  the  premises,  on  compliance  with  the  specified 
terms,  the  parties,  until  the  option  was  exercised,  standing 
in  the  relation  of  landlord  and  tenant.  There  is  no  princi- 
ple of  law,  or  of  equity,  prohibiting  these  parties  from  enter- 
ing into  either  contract ;  and  either  was  within  the  scope  of 
the  corporate  powers  of  the  association.  It  had  full  capacity 
to  become  the  mortgagee  of  real  estate,  when  it  was  deemed 
necessary  to  secure  the  payment  of  mcmey  loaned,  or  the 
performance  of  any  contract  into  which  it  could  enter,  or  the 
observance  of  any  duty  it  had  the  right  to  exact.  It  had 
full  power  to  acquire  real  estate  by  purchase ;  and  its 
power  of  disposition  extended  to  a  sale  absolute  or  condi- 
tional, or  to  leasing  or  renting.  In  the  absence  of  fraud,  or 
duress,  the  contract  into  which  the  parties  may  have  entered, 
so  far  as  it  is  not  violative  of  law,  must  be  enforced,  accord- 
ing to  their  intentions,  and  its  legal  effect  at  the  time  it  was 
made,  though,  in  the  presence  of  subsequent  events,  it  is 
onerous  and  oppressive  upon  either,  or  either  is,  without  the 
fault  of  the  other,  disappointed  in  realizing  the  benefits  ex- 
pected to  result  from  it.  The  obligation  ot  contracts  can 
not  be  varied  and  moulded  by  courts,  to  meet  the  exigencies 
of  subsequent  events,  or  tempered  to  the  pressure  of  the 
necessities  of  the  parties. 

The  intention  of  the  parties  at  the  inception  and  con- 
summation of  the  transaction — the  relation  it  was  contem- 
plated they  should  bear  to  each  other — is  the  criterion  by 
which  the  character  of  the  contract  must  be  determined. 
There  is  much  evidence  introduced,  having  a  tendency  to 
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show  that  the  transaction  was  regarded  in  the  one  light  by 
the  association,  and  in  the  other  by  the  appellee.  To  this 
evidence,  but  little,  if  any  importance,  can  be  attached.  It 
is  not  the  intention  of  the  one  party,  dissociated  from  the 
intention  of  the  other,  which  is  to  be  ascertained.  It  is 
their  concurring  intention,  when  the  transaction  ripened  into 
the  contract,  which  must  be  ascertained,  and  which  must 
prevail. —  West  v.  Hendrix,  28  Ala.  226 ;  McNeill  v.  Norsioorthy, 
39  Ala.  156.  Resting  largely  upon  the  inferences  drawn  from 
the  contract,  the  relations  of  the  parties,  and  the  facts  and 
circumstances  attending  the  transaction,  subsequent  declara- 
tions of  intentions,  favoring  that  construction  of  the  transac- 
tion which,  when  the  contract  is  to  be  enforced,  is  most 
beneficial  for  the  declarant,  ought  to  have  but  little  weight. 
There  are,  in  cases  of  this  character,  no  tests  to  which  the 
facts  can  be  subjected,  enabling  a  court  to  pronounce  with 
positive  certainty  what  is  the  real  character  of  the  transac- 
tion. When  the  whole  contract  is  not  expressed  in  writing, 
in  clear  and  unambiguous  terms ;  when  the  transaction  com- 
mences in  negotiatiens  for  a  loan,  or  the  parties  stand  in  the 
relation  of  debtor  and  creditor ;  and  the  result  is,  that  the 
creditor  obtains  an  absolute  conveyance,  with  an  accompa- 
nying agreement  to  sell,  or  to  reconvey ;  it  is  often  a  matter 
of  unmixed  difficulty  to  determine  satisfactorily  what  the 
parties  really  contemplate — whether  mortgage,  or  a  con- 
ditional sale,  or  the  mere  reservation  of  a  right  to  purchase 
at  some  future  time  on  terms  spcified.  Every  case,  of  neces- 
sity, depends  in  a  great  measure  upon  its  peculiar  facts  and 
circumstances. — Locke  v.  Palmer,  26  Ala.  312;  Crews  v. 
Threadgill,  35  Ala,  334.  While  the  real  nature  of  the  transac- 
tion is  a  matter  of  fact,  difficult  it  may  be  to  ascertain,  yet, 
when  the  facts  are  ascertained,  the  conclusions  which  follow 
rest  upon  well-defined  principles  of  law.  Whenever  the 
transaction  originates  in  negotiations  for  a  loan,  or  security 
for  an  existing  debt,  the  necessities  of  the  debtor  place  him 
at  a  disadvantage ;  it  can  scarcely  be  justly  said,  that  the 
parties  deal  "  at  arm's  length  ;  "  and  lest  he  may  be  lured  or 
forced  into  a  conditional  sale,  or  some  other  contract  really 
a  device  for  an  irredeemable  mortgage,  in  doubtful  cases, 
courts  of  equity  lean  to  a  construction  in  favor  of  a  mort- 
gage, as  less  injurious  in  its  consequences  ;  the  creditor  be- 
ing fully  compensated  by  the  payment  of  the  consideration 
money,  and  interest,  and  the  debtor  saved  from  the  loss  of 
his  estate,  because  of  his  failure  to  comply  with  the  condi- 
tion at  the  precise  time  appointed. —  Turnipseed  v.  Cunning- 
ham, 16  Ala.  501 ;  Locke  v.  Palmer,  26  Ala.  312 ;  Crews  v. 
Threadgill,  35  Ala.  334;  Eiland  v.  Raiford,  7  Ala.  724;  Bus- 
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sell  V.  Southard,  12  How.  139.  But,  the  fact  that  the  relation 
of  debtor  and  creditor  existed,  or  that  the  transaction 
commenced  with  negotiations  for  a  loan,  is  not,  of  itself,  con- 
clusive. A  debtor,  importuned  for  the  payment  of  his  debt, 
or  a  borrower  pressing  for  a  loan,  will  often  intend  to  execute, 
and  the  creditor  to  accept,  an  absolute  conveyance  in  satis- 
faction, or  to  purchase  absolutely,  or  conditionally,  rather 
than  to  make  a  loan.  In  such  cases,  as  the  transaction  does 
not  result  in  the  continuance  or  creation  of  a  debt,  whatever 
may  be  its  true  character,  there  is  not  a  mortgage  ;  for  where 
there  is  no  loan,  or  debt  of  personal  obligation,  a  mortgage 
is  impossible. — Flagg  v.  Mann,  14  Pick.  467 ;  Conicay  v.  Alex- 
ander, 7  Cranch,  218  ;  McKinstry  v.  Conly,  12  Ala.  678  ;  Bob- 
imon  V.  Farrelly,  16  Ala.  472  ;  West  v.  Hendrix,  28  Ala.  226. 

Every  conveyance  of  land,  without  regard  to  its  form, 
which  is  in  fact  a  security  for  an  antecedent  debt,  or  for  a 
contemporaneous  loan,  in  the  contemplation  of  a  court  of 
equity  is  a  mortgage.  It  enures  and  operates  as  a  mortgage 
only,  conferring  on  the  parties  reciprocal  rights  and  remedies. 
The  grantee  may  resort  to  a  court  of  equity  to  have  it  so  de- 
clared, and  for  its  forclosure,  as  well  as  the  debtor  for  re- 
demption.— Bryant  v.  Coicart,  21  Ala.  92 ;  Hughes  v.  Ed- 
wards, 9  Wheat.  489.  When  it  is  ascertained  that  the  par- 
ties intend  security  for  a  debt,  the  court  intervenes,  and  with- 
out regard  to  any  agreement  existing  between  them, — rather 
upon  a  general  policy  the  parties  can  not  contravene, — at- 
taches, as  an  inseparable  incident,  the  right  of  redemption 
upon  the  payment  of  the  debt. — Eiland  v.  Baiford,  7  Ala. 
724  ;  Williamfson  v.  Culpepper,  16  Ala.  211 ;  Locke  v.  Palmer, 
26  Ala.  312 ;  SUnner  v.  Miller,  6  Littell,  184 ;  Willing  v. 
Aihin,  1  McMull.  Eq.  This  is  the  well-defined  legal  conse- 
quence, when  the  fact  is  established,  that  security  for  a  debt 
is  what  was  intended,  and  this  is  the  concurring  intention  at 
the  time  of  the  contract,  which  is  to  be  deduced  from  the 
facts  and  circumstances  attending  the  transaction. 

There  may  be  no  independent  evidence  of  the  debt, — no 
bond,  bill,  or  note,  taken  for  its  payment :  it  may  rest  whol- 
ly on  implication  from  the  nature,  facts  and  circumstances  of 
the  transaction  ;  it  is  sufficient  that  its  existence  is  the  fair, 
just  implication. — Comvay  v.  Alexander,  7  Cranch,  218  ;  Boh- 
inson  v.  Farrelly,  17  Ala.  472  ;  Locke  v.  Palmer,  26  Ala.  312 ; 
Bussell  V.  Southard,  12  How.  139.  Indeed,  when  the  purpose 
of  the  creditor  is  to  avoid  the  appearance  of  a  mortgage,  it 
is  not  to  be  expected  that  he  would  defeat  it  by  the  intro- 
duction of  an  express  covenant  for  the  payment  of  the  debt, 
or  any  other  independent  security,  disclosing  its  existence. 
In  the  numerous   cases  of  this   character,  which  have  been 
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before  this  court,  there  was  no  other  evidence  of  the  debt, 
than  an  absence  in  the  conveyance  of  any  words  showing 
that  it  rested  in  the  mere  option  of  the  grantor,  whether  he 
would  perform  the  condition,  and  the  inferences  from  the  na- 
ture, facts  and  circumstances  of  the  transaction.  There  can 
be  no  doubt,  that  the  absence  of  independent  evidence  of  the 
debt  is  a  circumstance  favoring  an  absolute  or  conditional 
sale,  or  other  contract,  in  which  it  is  optionary  whether  there 
shall  or  shall  not  be  payment.  It  is  but  a  circumstance,  de- 
pendent for  its  weight  upon  other  facts  and  circumstances, 
with  which  it  may  be  connected. — Conway  v.  Alexander,  su- 
pra; RusseU  V.  Southard,  supra;  Brown  v.  Deioey,  1  Sandf. 
Ch.  56.  Though  there  is  no  express  promise  to  pay,  yet, 
when  from  all  the  facts  and  circumstances  it  is  fairly  col- 
lected that  the  relation  of  debtor  and  creditor  exists,  and  the 
amount  which  ougbt  to  be  paid  is  ascertained,  the  law  im- 
plies the  promise,  and  an  action  of  assumpsit  will  lie  (Rus- 
sell V.  Southard,  supra,  and  authorities  cited  on  page  152) ; 
thus  affording  the  creditor,  in  all  events,  security,  and  a  rem- 
edy for  the  debt. 

While  a  loan,  or  a  debt,  usually  attends  a  mortgage,  and 
the  existence  of  either  remaining  of  personal  obligation,  not- 
withstanding the  conveyance,  is  usually  decisive  that  the 
transaction  is  a  mortgage,  it  is  not  to  be  understood  that  a 
remedy  against  the  person  of  the  debtor  is  an  indispensable 
ingredient  of  a  mortgage.  There  are  numerous  cases  in 
which  the  transaction  was  adjudged  a  mortgage,  in  which 
there  was  an  absence  of  this  feature  of  personal  liability. 
Broion  v.  Deioey,  1  Sandf.  Ch.  71.  In  the  view  we  take  of 
this  case,  it  is  not  necessary  to  pursue  further  a  considera- 
tion of  that  question. 

It  is  not  necessary  to  consider  the  character  of  the  con- 
tract which,  of  itself,  the  lease  may  import.  The  important 
inquiry  is,  if  that  form  of  contract  was  not  adopted  to  secure 
the  payment  of  money  loaned  or  advanced  to  the  appellee 
by  the  appellant  ;  and  thdit  inquiry  is  to  be  determined  by 
considering  the  contract,  the  relations  of  the  parties,  and 
all  the  attending  circumstances.  There  is  no  stipulation  of 
the  lease  inconsistent  with,  or  illy  adapted  to  security  for  a 
loan  or  debt.  One  of  the  avowed  objects  of  the  associa- 
tion ,  expressed  in  the  articles  of  incorporation,  is  the  lend- 
ing of  money  to  members  of  the  association,  for  building 
purposes,  to  he  secured,  by  lien  on  the  land  and  buildings.  It 
was  in  pursuance  to  this  object  the  parties  contracted,  as  is 
evident  from  all  the  circumstances.  In  the  exercise  of  a 
privilege  assured  to  members  of  the  association,  the  appel- 
lee, having  notice   that  the  associatioii  had  funds  to  invest, 


390  SUPKEME  COUKT  [Nov.  Term. 

[Mobile  Bnilding  and  Loan  Association  t.  Robertson.] 

made  application  for  a  loan,  or  advance,  to  purchase  the 
premises.  The  article  of  incorporation,  to  which  we  have 
referred,  it  is  apparent  contemplates  a  loan, —  an  advance, — 
the  creation  of  a  debt,  by  the  shareholder,  to  the  associa- 
tion, and  no  more  than  security  for  the  debt;  the  security 
in  the  form  of  a  Hen  on  the  land  and  buildings  the  money  is 
loaned  or  advanced  to  purchase,  or  to  improve.  Lien  is  a 
term  of  very  large  and  comprehensive  signification,  but  it 
never  imports  more  than  security.  At  common  law,  it  im- 
ported a  right  to  retain  possession  of  property,  until  a  de- 
mand was  satisfied.  Now  it  is*  of  more  extended  significa- 
tion, and  designates  all  the  various  charges  on  land  or  per- 
sonalty created  by  contract,  or  by  law.  Thus  we  have,  in 
common  use,  the  lien  of  a  judgment ;  the  lien  on  lands  of  a 
vendor ;  the  lien  of  a  mortgage.  And  whenever  it  is  em- 
ployed, it  carries  with  it  the  idea  of  a  right  to  remove  it,  by 
satisfying  the  charge  or  demand  it  is  intended  to  secure. 
Donald  v.  Heicitt,  33  Ala.  534. 

Keeping  in  view  the  object  of  the  association  as  it  is  ex- 
pressed in  the  article  of  incorporation,  we  find  the  present 
transaction  originating  in  negotiations  for  a  loan,  to  enable 
the  appellee  to  consummate  a  contract  for  the  purchase  of 
the  premises,  and  that  all  the  negotiations  for  the  purchase 
had  been  conducted  by  him.  And  that  he  should  become 
the  owner  of  the  lands,  on  reimbursing  the  association  the 
money  loaned  or  advanced,  is  a  prominent  feature  of  the  con- 
tract, and  the  subject  of  express  stipulation.  As  he  made 
payments  of  the  loan,  the  rent  diminished,  as  did  the  insu- 
rance, that  being  limited  to  a  sum  sufficient  only  for  the  pro- 
tection of  the  association  against  the  loss  of  any  part  of  the 
principal  sum  loaned.  Taking  all  the  facts  and  circum- 
staoces  of  the  transaction  into  consideration,  we  cannot  re- 
sist the  conclusion  that  the  parties  contemplated  and  in- 
tended no  more  than  security  to  the  association  for  the 
money  loaned  or  advanced;  and. that  being  the  intention, 
they  stand  in  the  relation  of  mortgagor  and  mortgagee.  It 
may  be,  and  is  probably  true,  that  they  did  not  suppose  it 
was  a  mortgage  interest  they  were  creating ;  but,  upon  its 
own  principles,  founded  on  a  general  policy  in  reference  to 
contracts  of  this  species,  that  is  the  conclusion  of  a  court 
of  equity. 

The  stipulation  for  the  payment  of  rent  was  intended  as 
compensation  for  the  use  of  the  money  loaned.  It  is  the 
only  compensation  contemplated,  and  the  only  compensa- 
tion that,  according  to  the  contract,  the  borrower  was  bound 
to  make.  It  is  in  excess  of  lawful  interest,  and  is  usurious. 
Whatever  color  or  disguise  ingenuity  may  throw  over  a  loan 
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for  illegal  interest,  the  courts  are  bound  to  disregard,  or 
the  statute  against  usury  will  be  practically  abrogated. — Ev~ 
ans  V.  Negley,  13  Serg.  &  E.  218 ;  Miller  v.  Bates,  35  Ala.  570. 
We  find  no  error  in  the  decree  of  the  chancellor,  and  it 
must  be  affirmed. 


Perry   County  .v,    Selma,  Marion    & 

Memphis  Railroad  Company; 

Hale  County  v.  Same. 

Petitions  by  Counties  to  Chancery  Court,  for  Payment  of  Taxes 
on  Bailroad  by  Receiver. 

1.  LiahUity  of  railroad  property  to  county  taxation,  from  1869  to  1875. — The 
act  approved  February  9th,  1870  (Sess.  Acts  1869-70,  p.  87),  which  attempted 
to  relieve  railroad  corporatious  from  county  taxes,  as  therein  provided,  having 
been  held  unconstitutional  by  this  court  {Perry  County  v.  Railroad  Co.,  58  Ala. 
54()),  their  liability  for  such  taxes  during  the  years  1869  to  1875,  while  that 
statute  was  supposed  to  be  in  force,  necessarily  follows,  if  proper  proceedings 
were  had,  by  the  officers  to  whom  the  duties  were  by  law  confided,  to  ascer- 
tain and  fix  the  amount  of  their  respective  liabilities. 

2.  Assessment  of  railroad  property,  and  apportionment  by  auditor. — Under 
the  provisions  of  the  revenue  law  of  1868,  which  continued  in  force,  so  far 
as  regards  the  assessment  of  the  property  of  railroad  corporations,  up  to 
and  during  the  year  1874,  the  auditor  was  required  to  assess  the  property  of 
railroads,  assisted  by  the  board  of  equalization  in  determining  their  values  ; 
and  there  could  be  no  valid  levy  of  a  county  tax,  until  such  assessment  had 
been  made,  and  apportioned  among  the  several  counties  ;  and  although  the 
auditor  has  no  authority  to  assess  back  taxes,  or  the  omitted  taxes  of  former 
years,  he  may  at  any  time  certify  to  the  county  assessor  the  ascertained  value 
of  the  railroad  track  in  the  county,  and  the  proportionate  value  of  the  roll- 
ing-stock, when  the  facts  have  been  so  ascertained,  and  shown  by  legal  evi- 
dence in  his  office,  that  he  can  determine  this  proportionate  value  by  a  clerical 
calculation,  which  is  a  mere  ministerial  act,  and  not  judicial  in  its  character, 

3.  State  board  of  equalization ;  time  of  meetitig,  and  record  of  proceedings. 
The  provision  contained  in  the  26th  section  of  said  law,  requiring  the  board 
of  equalization  to  meet  at  the  office  of  the  auditor  on  the  3d  Wednesday  in 
May  annually,  for  the  purpose  of  transacting  their  official  business,  is  merely 
directory  ;  but  the  requisitions  of  the  same  section,  that  the  board  "shall 
keep  a  record  of  their  proceedings,  which  shall  be  signed  by  all  the  members 
present,"  are  each  mandatory. 

4.  Waiver  of  objections  to  evidence. — The  court  does  not  intervene,  ex  mero 
motu,  and  exclude  evidence  which,  though  illegal  in  form,  is  not  objected  to  ; 
nor  is  the  admission  of  illegal  evidence,  to  which  no  objection  was  made  in 
the  court  below,  any  ground  for  the  reversal  of  a  judgment. 

5.  Proceedings  of  board  of  eg ualization ;  presumptions  in  favor  of  regularity 
of,  as  shown  by  certified  transcript  from  auditor's  office. — The  only  evidence  in 
this  case,  as  to  the  meetings  and  proceedings  of  the  board  of  equalization,  be- 
ing contained  in  a  "certified  transcript  from  the  auditor's  office,"  by  which  he 
certified  "that  the  statement  of  the  assessments  of  the  said  railroad  company, 
for  the  years  1869  to  1874,  hereunto  attached,  are   true  and   correct  copies  of 
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the  originals  on  file  in  this  department ; "  and  which  was  admitted  withont 
objection,  although  it  did  not  appear  to  be  an  exemplification  by  certified  copy 
of  what  the  records  contained,  but  rather  the  resultant,  established  facts  shown 
by  them  ;  and  which  set  out  what  purported  to  be  the  valuations  placed  on 
the  property  by  the  board  each  year,  sometimes  reducing  the  valuations  con- 
tained in  the  sworn  returns  of  the  railroad  oflBcials,  ^sometimes  reducing  it, 
and  once  making  no  change  ;  it  was  held,  that  the  court,  indulging  every  reason- 
able intendment  in  favor  of  the  regularity  of  the  assessment,  would  presume 
that  the  board  met  each  year,  that  they  kept  a  record  of  their  proceedings,  and 
that  the  record  was  signed  by  each  member  who  was  present,  although  these 
facts  did  not  affirmatively  appear  from  the  transcript. 

6.  Levy  of  county  taxes. — The  authority  to  levy  county  taxes  is  confided 
entirely  to  the  Court  of  County  Commissioners,  who  are  clothed  with  a  large 
discretion,  and  are  presumed  to  be  cognizant  of  the  wants  of  the  county  ;  and 
the  county  assessor  is  required  to  prepare  and.  lay  before  them  a  book  of  as- 
sessments, and  to  enter  all  taxable  property  on  the  assessment  rolls  ;  yet  his 
failure  to  do  this,  or  the  omission  of  any  taxable  property  from  the  book  or 
lists,  does  not  invalidate  the  levy  of  the  tax,  nor  relieve  the  omitted  property 
from  liability  to  it. 

7.  Same;  county  board  of  equalization. — The  failure  of  the  county  board 
of  equalization  to  meet  on  the  3d  Monday  in  August,  to  equalize  and  correct 
the  county  assessment,  as  required  by  the  88th  section  of  the  law,  does  not  af- 
fect the  validity  of  the  county  levy  ;  nor  is  its  validity  affected  by  the  failure 
of  the  chairman  of  the  board  to  certify  to  the  equalized  and  corrected  valua- 
tions as  made  by  the  board. 

8  Same  ;  meeting  of  Commissioners'  Court. — Under  the  said  revenue  law  of 
1868,  the  Commissioners'  Court  was  required  to  meet,  for  the  purpose  of  mak- 
ing a  county  levy,  immediately  after  the  adjournment  of  the  county  board  of 
equalization  ;  and  this  time  not  being  otherwise  specified,  nor  capable  of  defi- 
nite designation,  whenever  the  court  met  for  that  purpose,  the  statute  made  it 
a  regular  term  tor  that  service;  but,  under  the  law  of  1875,  the  court  is  re- 
quired to  make  the  county  levy  at  its  July  term,  and  can  only  make  it  at  that 
term,  or  at  some  other  term  to  which  it  is  then  adjourned,  or  at  some  special 
term  called  for  that  purpose  under  the  general  law. 

9  Auditor's  certificate  to  county  assessor ;  token  necessary. — If  it  were  pro- 
posed to  collect  the  county  taxes  in  this  case  through  the  county  tax-collector, 
the  court  "would  be  inclined  to  hold  the  auditor's  certificate  to  the  county 
assessor,"  as  to  the  number  of  miles  of  track  in  the  county,  the  proportionate 
value  of  the  rolling-stock,  &c.,  "a  condition  precedent  to  the  right  to  make 
such  collection  "  ;  but,  the  railroa  J  being  in  the  hands  of  a  receiver  appointed 
by  the  Chancery  Court,  and  petitions  being  filed  in  the  cause  by  the  county, 
asking  that  the  receiver  be  ordered  to  pay  the  taxes,  the  court  may  require 
him  to  do  so,  the  necessary  facts  being  established,  without  the  auditor's 
certificate. 

10.  Jiemandnient  on  reversal,  for  additional  evidence. — On  reversing  the 
chancellors  decree  in  this  case,  which  dismissed  the  petitions  filed  by  the 
counties,  this  court  remands  the  causes,  with  instructions  to  the  court  below 
to  receive  additional  documentary  or  record  evidence  from  either  party  ; 
regarding  the  case  as  "an  exception  to  a  salutary  general  rule,"  and  not 
within  the  judicial  policy  against  opening  a  controversy,  once  decided,  to 
further  parol  testimony. 

11.  Interest  on  taxes.— The  uniform  custom  has  been  against  the  allowance 
of  interest  on  taxes  in  default ;  and  without  entering  into  the  discussion  of 
the  question,  the  court  declines  to  award  interest  on  the  back  taxes  in  con- 
troveray  in  this  case. 

Appeals  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  Charles  Turner. 
These  cases,  involving  substantially  the  same  facts  and 
questions,  were  argued  and  decided  together,  both  in  the 
Vol.  iixv. 
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court  below,  and  in  this  court.     They  originated  in  petitions 
filed  in  the  court  below,  in  the  names  of  Perry  and  Hale 
counties  respectively,  addressed   to  the  chancellor,   asking 
orders  requiring  A.  M.  Fowlkes,  as  receiver  of  the  Selma, 
Marion,  and  Memphis  Railroad  Company,  by  appointment 
of  said  Chancery  Court,  in  a  cause  therein  still  pending  and 
undecided,  to  pay  to  said  counties  respectively,  out  of  the 
moneys  and  assets  of  said  railroad  company  in  his  hands, 
the  taxes  due  to  said  counties  from  said  railroad  company 
during  the  years  1869  to  1875,  inclusive.     The  original  peti- 
tion of  Perry  county  was  filed  on  the  19th  April,  1877,  and  it 
was  dismissed  by  the  chancellor  on  demurrer  ;  but  his  decree 
was  reversed  by  this  court  on  appeal,  and  the  cause  was 
remanded,   as  shown  by  the  report  of  the  case  in  58  Ala. 
546-70.     After  the  remandment  of  the  cause,  the  petition 
was  amended  in  the  matter  of  the  averments  as  to  the  pro- 
ceedings connected  with  the   levj'^   of  the  taxes  claimed  for 
the  years  1870  to  1875,  inclusive  ;  the  averments  as  to  each 
year  being  substantially  the  same  as  for  the  year  1869,  which 
was  held  sufiicient  on  the  former  appeal.     The  petition  of 
Hale  county  was  filed  on  the  14th  August,  1878,  and  claimed 
the  taxes  for  each  of  the  years  from  1869  to  1875,  both  inclu- 
sive.    Answers  were  filed  to  each  petition,  by  the  railroad 
company,  denying  all  their  averments  of  fact,  and  denying 
the    liability  of  the   company  for  the   taxes   claimed.     The 
causes  were  submitted  to  the  chancellor  for  decision,  on  the 
petitions  and  answers,  "  and  the  following  note  of  testimony  : 
1st,  certified  transcript  from  the  auditor's  office  ;  2d,  certified 
transcript  from  the  minutes  of  the  Commissioners'  Court  of 
said  counties."     The  contents  of  these  transcripts,  or  the 
substance  of  them,  so  far  as  deemed  material,  is  stated  in  the 
opinion  of  the  court.     The  chancellor  held   that  the  tran- 
scripts did  not  show  a  valid  levy  of  a  county  tax,  and  there- 
fore dismissed  the  petitions ;  and  his  decree  in  each  case  is 
now  assigned  as  error. 

Jas.  E.  Webb,  for  the  appellants,  cited  Perry  County  v. 
Railroad  Co.,  58  Ala.  546 ;  78  Illinois,  560  ;  44  Iowa,  658 ; 
21  Pick.  67  ;  11  Wise.  471-96 ;  45  Iowa,  176  ;  38  Iowa,  633  ; 
Mayor  of  Mobile  v.  Moog,  53  Ala.  570 ;  Stein  v.  Mayor  of 
Mobile,  l7  Ala.  234 ;  Stein  v.  3Iayor  of  Mobile,  24  Ala.  591  ; 
Mayor  of  Blobile  v.  Stein,  54  Ala.  23 ;  Hilliard  on  Taxation, 
290  ;  Cooley  on  Taxation,   258. 

Jno.  F.  Vary,  contra,  cited  Burroughs  on  Taxation,  246-49, 
251,  370,  372,  396-8 ;  Potter's  Dwarris,  224-5 ;  Cooley  on 
Taxation,  37-39,  259-60,  527 ;  Blackwell  on  Tax  Titles,  117, 
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120-22,  267,  289-91  ;  Cooley's  Const.  Lim.  100 ;  Hilliard  on 
Taxation,  290,  §  2  ;  Ih.  319-20 ;  5  Mich.  154  ;  14  Illinois,  228  ; 
14  Mass.  178 ;  21  Wise.  1S4 ;  28  Indiana,  154 ;  7  Bai-bour, 
129;  15  Wallace,  506  ;  20  Ala.  446 ;  7  Ala.  85. 

STONE,  J. — There  can  be  no  question  that  the  railroad, 
appellee  in  these  cases,  is  liable  to  the  counties  prosecuting 
these  appeals,  for  county  taxes  for  each  of  the  years  1869  to 
1875,  inclusive,  if  proper  steps  have  been  taken  to  ascertain 
and  fix  the  amount  of  the  liability.  This  results  necessarily 
from  the  unconstitutionality  of  the  act  approved  February 
9th,  1870  (Pamph.  Acts,  87),  which  attempted  to  relieve  rail- 
roads from  all  county  taxes  on  their  "  right  of  way,  road-bed, 
side  track,  and  main  track,"  and  on  their  rolling-stock. 
Perry  County  v.  Railroad  Co.,  58  Ala.  546  ;  State  Auditor  v. 
Jackson  County,  at  the  present  term.  That  the  railroad  has 
failed  to  pay  county  taxes,  for  each  of  the  years  mentioned, 
is  a  fact  not  disputed.  It  defends  the  present  suit  on  the 
alleged  ground,  that  no  county  tax  has  been  legally  levied 
against  it,  for  either  of  the  years  mentioned,  and  that  none 
can  now  be  levied. 

The  foundation  fact,  on  which  a  county  levy  of  taxes  on 
this  species  of  property  can  alone  rest,  is  an  assessment  for 
State  taxation,  which  is  made  by  the  State  auditor,  assisted 
by  the  board  of  equalization  in  determining  fhe  values.  It 
is  contended  for  appellee,  that  what  is  relied  on  as  an  assess- 
ment in  these  cases  is  invalid,  because  it  is  not  shown  that 
the  board  of  equalization  met  on  the  3d  Wednesday  in  May, 
as  required  by  the  statute,  and  because  it  does  not  appear 
that  the  members  of  the  board  kept  a  record  of  their  pro- 
ceedings, which  was  signed  by  all  the  members  present. 
Rev.  Law  of  1868,  §  26,  page  30b  of  the  Pamphlet  Acts. 

In  State  Auditor  v.  Jackson  County,  we  considered  many 
questions  which  necessarily  arise  in  these  cases.  Speaking 
of  assessment  for  State  taxes,  we  in  that  case  announced, 
that  it  was  our  duty  "  to  indulge  every  reasonable  intend- 
ment in  favor  of  regularity,  rather  than  paralyse  this  motive 
power  of  the  State's  machinery."  We  said,  further,  "  We 
do  not  consider  the  time  of  the  meeting  of  the  State  board  of 
equalization  as  mandatory."  The  duty  of  apportioning  the 
assessed  values  between  the  several  counties  is  cast  on  the 
auditor.  To  do  so,  he  must  know  the  whole  length  of  the 
main  track  of  the  railroad,  and  the  length  in  the  several 
counties,  and  the  value  of  the  entire  rolling-stock  on  the 
whole  road.  This  enables  him  to  apportion  the  rolling- 
stock.  He  must  also  know  the  number  of  miles  of  main 
track  and  of  side  track  in  the  several  counties,  and  the  value 
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of  each,  or  the  value  per  mile.  This  will  enable  him  to 
apportion  the  tax  on  the  railroad  proper,  between  the  sev- 
eral counties.  When  he  has  this  information  before  him,  he 
has  the  data  on  which  to  make  the  apportionment.  These 
data,  as  we  said  in  State  Auditor  v.  Jackson  County,  must  he 
record  data  ;  that  is,  they  must  be  recorded,  as  declared  in 
that  case.  If  the  record  goes  farther,  and  shows  the  valua- 
tion assessed  on  the  right  of  way,  road-bed,  (fee,  and  on  the 
rolling-stock,  in  and  for  the  several  counties,  then,  both 
State  assessment,  and  apportionment  among  the  counties, 
have  been  made.  Nothing  then  remains  of  the  auditor's 
duties,  but  to  certify  to  the  county  assessor.  And,  as  we  said 
in  the  case  just  cited  :  "  While  we  find  no  authority  the  law 
confers  on  the  auditor  to  assess  back,  or  escaped  taxes,  and 
think  there  is  a  want  of  machinery  in  the  law  to  enable  him 
to  do  so,  we  hold  he  is  not  without  power  to  certify  at  any 
time,  to  the  county  tax-assessor,  the  ascertained  value  of  the 
track  of  the  road  in  his  county,  and  the  proportion  of  the 
value  of  the  rolling-stock,  which  is  subject  to  tax  in  his 
county.  And  if  the  facts  have  been  so  ascertained,  and  shown 
by  legal  evidence,  that  by  mere  calculation  he  can  deter- 
mine the  proportion  of  values  that  may  be  liable  to  taxation 
in  any  given  county,  this  mere  clerical  function  he  can  per- 
form at  any  time.  There  is  nothing  judicial  in  this.  It  is 
scarcely  necessary  to  add,  that  the  duty  the  statute  requires 
of  the  auditor,  to  notify  the  assessors  of  each  county  through 
which  such  railroad  runs,  of  the  number  of  miles  of  track 
and  value  thereof,  and  the  proportionate  value  of  personal 
property  taxable  in  their  respective  counties,  is  purely  min- 
isterial, and  may  be  performed  at  any  time."  What  we  have 
postulated  above,  is,  in  legal  effect,  assessment ;  which  is 
complete  when  it  "  ascertains  "^hat  persons  and  property  are 
liable  under  the  tax  bill,  the  value  of  the  property,  and  the 
amount  of  the  tax  to  be  paid  by  each  person  to  the  State." 
Burroughs  on  Taxation,  §  94. 

It  is  contended  before  us,  that  the  State  assessments  of 
this  railraad  for  taxes  are  void,  because  it  is  not  shown  that 
the  State  board  of  equalization,  whose  functions  precede 
assessment  and  apportionment,  kept  a  record  of  their  pro- 
ceedings, which  was  signed  by  all  the  members  present. 
This  duty  is  certainly  mandatory,  and  if  not  complied  with, 
the  assessment  was  not  legally  made.  But,  does  it  appear, 
or  must  we  presume  this  duty  was  not  complied  with  ?  In 
the  condition  in  which  we  find  these  records,  what  intend- 
ments must  we  indulge?  When  these  cases  were  submitted 
to  the  chancellor,  there  was  a  note  of  the  testimony  taken, 
which  is  made  j)art  of  the  records.     One  instrument  of  evi- 
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dence,  thus  shown  to  Lave  been  offered  by  the  petitioners,  is 
a  "  certified  transcript  from  the  auditor's  office."  Jso  objec- 
tions or  exceptions  to  that  testimony  are  any  where  shown 
in  the  records ;  and  that  transcript  contains  the  only  testi- 
mony offered  by  either  side,  tending  to  show  State  assess- 
ment, or  equalization  by  the  State  board.  It  may  be  that 
this  transcript,  or  parts  of  it,  are  not  legal  evidence,  and 
would  have  been  ruled  out,  if  objected  to.  This  is  not  the 
only  illegal  evidence  that  was  offered,  and  received  without 
objection.  The  ex-parte  affidavit  of  Mr.  Fowlkes  was  put  in 
evidence  by  the  railroad  company.  To  avoid  delay  and  ex- 
pense, and  to  hasten  trials,  admissions  are  frequently  made, 
and  testimony,  illegal  if  objected  to,  is  frequently  allowed  to 
be  introduced.  The  court,  of  its  own  motion,  does  not  inter- 
pose and  reject  evidence,  merely  because  it  is  illegal  in  form, 
unless  its  action  is  invoked  by  an  objection  or  motion.  In 
submitting  causes,  parties  have  unlimited  power  and  discre- 
tion over  the  instruments  of  evidence,  pertinent  to,  the  ques- 
tions in  issue,  upon  which  they  invoke  the  determination  of 
their  controversies.  They  can  agree  on  facts,  which  a  record 
or  writing  shows,  and  of  which  the  record  or  writing  is  the 
highest  and  only  evidence,  if  demanded ;  and  neither  the 
primary  nor  the  revising  court  will  refuse  to  consider  such 
substituted  evidence,  or  disallow  it  ex  mero  motu.  It  is  no 
ground  for  reversal,  that  the  court  of  original  jurisdiction 
received  illegal  evidence  in  the  absence  of  objection  to  its 
introduction. —  Thompson  v.  Zee,  31  Ala.  292;  Thomason  v. 
Odum,  31  Ala.  108  ;  Townsend  v.  Jewries,  21  Ala.  329 ;  1  Brick. 
Dig.  749,  §  1627 ;  lb.  776-7,  §§  36,  38,  53. 

Ill  what  is  called  "  certified  transcript  from  the  auditor's 
office,"  there  certainly  are  irregularities,  which,  if  objection 
had  been  made,  would  have  called  for  its  exclusion.  It  does 
not  appear  to  be  an  exemplification,  by  copy  certified,  of 
what  the  record  in  the  auditor's  office  contains.  It  is  rather 
a  certificate  by  the  auditor  that  the  statements  he  exhibits 
are  the  resultant,  established  facts,  of  what  is  shown  in  his 
office.  It  does  not  assume  to  set  forth  the  record  of  the  pro- 
ceedings of  the  State  board  of  equalization,  nor  does  it  show 
that  a  record  was  made  and  signed  by  the  members  present. 
The  certificate  of  authentication  is  as  follows  :  '*  I  hereby 
certify,  that  the  statements  of  the  assessment  of  the  Selma, 
Marion,  and  Memphis  Railroad  Company,  for  the  years  1869, 
1870,  1871,  1872,  and  1873,  and  1^74,  hereunto  attached,  are 
true  and  correct  copies  of  the  originals  on  file  in  this  depart- 
ment ; "  signed  by  the  auditor.  This  certified  transcript  con- 
tains copies  of  the  sworn  annual  returns  to  the  auditor,  made 
by  the  president  and  secretary  of  the  raUroad,  each  bearing 
Vol.  lxv. 


1880.]  OF  ALABAMA.  397 

[Perry  and  Hale  Counties  v.  Railroad  Co.] 

date  in  April  of  the  several  years.  These  returns  set  forth 
the  whole  length  of  the  main  track  of  the  railroad,  the  whole 
length  of  the  side  track,  the  value  of  each,  and  the  de- 
scription and  value  of  the  rolling-stock.  We  bhould  have 
stated,  the  transcript  contains  no  return  for  1869,  but  con- 
tains the  return  for  the  years  1870  to  1874,  inclusive.  Each 
of  these  contains  a  statement  of  number  of  miles  and  value 
of  main  and  side  track  in  each  county  through  which  the 
road  runs.  There  is  what  purports  to  be  the  valuations 
placed  by  the  board  of  equalization,  each  of  the  years,  except 

1873.  If  the  board  had  a  session,  or  made  any  change  in  the 
year  1873,  it  is  not  shown.  Each  of  the  other  years,  from 
1871  to  1874,  the  board  changed  the  valuations.  In  1870, 
1871,  and  1872,  the  board  reduced  the  valuations  returned 
very  materially.  In  1874,  the  valuations  were  increased  by 
the  board.  In  1870,  the  board  stated  the  length  of  main 
and  side  track  in  each  county,  total  length  of  main  track, 
total  valuation  of  main  and  side  track  combined,  and  total 
value  of  rolling-stock.  In  1871,  and  in  1872,  the  board  ascer- 
tained total  length  of  main  and  of  side  track,  fixed  the  valu- 
ation of  each,  and  of  entire  rolling-stock ;  and  ascertained 
the  length  and  value,  each,  of  the  main  and  side  track  in 
each  of  the  counties  through  which  the  railroad  runs.     In 

1874,  the  board  ascertained  total  length,  each,  of  main  and 
side  track,  total  value  of  each,  and  the  total  value  of  the 
rolling-stock.  In  1875,  the  board  of  equalization  ascertained 
the  length  and  value,  each,  of  main  and  side  track,  and  pro- 
portioned value  of  rolling-stock,  in  Perry  county.  The  tran- 
script is  silent  as  to  what  they  did  this  year  with  Hale 
county,  if  any  thing ;  but  the  report  to  the  auditor,  copied  in 
the  transcript,  sets  forth  the  total  length,  each,  of  main  and 
side  track,  and  of  the  main  and  side  track,  each,  in  Hale 
county.  These  ascertained  facts,  if  sufficiently  shown,  furnish 
all  the  information  needed,  to  show  the  values,  each  year, 
on  which  county  taxes  are  to  be  collected.  They  furnish 
the  data,  from  which,  by  mere  calculation,  the  values  can  be 
ascertained. 

Are  the  facts  recited  above  sufficiently  proven  ?  It  will  be 
borne  in  mind,  it  is  State  assessment  by  State  officers  we  are 
dealing  with.  In  State  Auditor  v.  Jackson  Connty,  we  said  : 
"  It  is  our  duty  to  indulge  every  reasonable  intendment  in 
favor  of  regularity  in  assessment  for  State  taxation."  We  feel 
it  our  duty  to  presume,  in  the  condition  in  which  we  find 
these  records,  that  the  State  board  of  equalization  had  a 
meeting  each  year,  that  they  kept  a  record  of  their  proceed- 
ings, and  that  the  record  was  signed  by  each  member  of  the 
board  who  was  present.     It  follows,  that  each  State   assess- 
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ment,  from  1869  to  1875,  inclusive,  was  regularly  made 
according  to  the  evidence  before  us. 

It  is  urged  for  appellees,  that  there  has  been  no  valid  levy 
of  county  taxes  on  this  railroad  property,  for  either  of  the 
years  18G9  to  1875,  inclusive  ;  and  such  was  the  view  taken 
by  the  chancellor.  The  particular  grounds  of  objection  to 
the  regularity  of  the  levy  are,  that  the  auditor  did  not  notify 
the  county  assessors  "  of  the  number  of  miles  of  track,  and 
value  thereof,  and  the  proportionate  value  of  personal  prop- 
erty, taxable  in  their  respective  counties  "  ;  that  the  assessor 
did  not  "add  the  value  of  all  other  real  property,  except," 
&G.,  "  together  with  all  fixtures,  machinery,  tools  and  other 
property  within  their  respective  counties  "  ;  that  this  prop- 
erty was  not  entered  upon  an  assessment-list ;  that  it  was 
not  entered  in  a  book  of  assessments  ;  that  the  county  board 
of  equalization  frequently  met  on  days  other  than  the  3d 
Monday  in  August,  for  the  purpose  of  equalizing  assess- 
ments ;  that  the  certificate,  if  any  was  made,  of  the  chairman 
of  the  board  of  equalization,  upon,  or  appended  to  the  as- 
sessor's book,  that  the  board  had  equalized  and  corrected  the 
assessment,  did  not  authenticate  the  assessment  of  the  rail- 
road track  and  rolling-stock,  because  their  assessment  was 
not  on  the  book ;  that  the  Court  of  Couoty  Commissioners, 
when  they  levied  the  county  tax,  were  not  in  session  on  any 
day  of  a  regular  term  fixed  by  law  ;  and,  finally,  when  the 
county  tax  was  levied,  it  was  done  by  declaring  a  per-centum 
on  the  assessment  shown  in  the  book  of  assessments  before 
them,  and  that  the  court  did  not  levy  a  county  tax  on  this 
property,  because  it  did  not  appear  on  the  assessment  book. 
Rev.  Law  of  ld68,  sections   24,  33,  37,  97,  98,  101  and  103. 

The  objections  noted  above,  considered  collectively,  are 
based  on  the  assumption,  that  county  taxes  are  levied  so  as 
to  realize 'a  given  sum,  and  no  more  ;  that  this  end  is  accom- 
plished, by  first  ascertaining  the  aggregate  sum  of  the  State 
assessment,  and  then  graduating  the  county  levy,  so  as  to 
yield  the  required  sura ;  that  property  not  shown  on  the 
book  of  assessments,  does  not  enter  into  the  computation, 
and  to  allow  it  to  be  brought  in,  would  increase  the  aggre- 
gate of  the  county  levy  beyond  the  sum  required  or  intend- 
ed. Hence,  it  is  contended,  no  county  tax  is  in  fact  levied 
on  property  omitted  from  the  book  of  assessments. 

To  the  Court  of  County  Commissioners  is  confided  the  en- 
tire authority  to  levy  county  taxes.  They  are  presumed  to 
be  cognizant  of  the  wants  of  the  county,  and  are  clothed  with, 
a  large  discretion.  It  is  without  limit,  unless  one  is  imposed 
by  the  constitution,  or  by  statute.  Of  course,  they  will  and 
should  consult  the  wants  of  the  county,  present  and  prospec- 
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tive,  in  determining  the  proper  rate,  or  per-centum.  To  this 
end,  it  is  made  the  duty  of  the  assessor  to  prepare,  and  have 
the  books  of  assessments  ready,  to  be  laid  before  them.  But 
this  is  not  a  condition  precedent  to  their  right  to  levy  a  val- 
id county  tax.  If  it  were,  no  county  tax  could  be  demanded 
fot  property  which  had  ^escaped  the  tax-assessor  ;  for  neither 
it  nor  its  value  is  before  the  Court  of  County  Commissioners 
when  the  county  tax  is  levied.  As  we  said,  the  matter  of 
the  rate,  or  per-centum  of  the  county  levy,  is  within  the  sound 
direction  of  that  court ;  and  no  tax-payer  would  be  heard  to 
dispute  its  rightful  levy,  on  the  ground  that  it  was  in  excess 
of  the  county's  wants.  The  duties  enumerated  above  are 
cast  on  the  county  assessor,  and  on  the  board  of  equaliza- 
tion, and  they  should  be  performed.  Their  omission  the  law 
would  censure  ;  and  if  the  result  of  wilfulness  or  negligence, 
might  punish  as  a  misdemeanor.  They  are  not  of  the  class 
called  mandatory,  or  conditions  precedent  to  the  right  to 
levy  a  county  tax.  When  the  tax  is  levied  by  the  Court  of 
County  Commissioners,  all  property  liable  to  taxation  in  the 
county  is  thereby  made  liable  to  the  tax  so  levied,  whether 
the  court,  at  the  time  of  the  levy,  knew  of  its  presence  in  the 
county  or  not.  We  therefore  hold,  that  neither  the  failure 
of  the  auditor  to  certify  to  the  assessor  the  number  of  miles 
and  value  of  the  railroad  track  in  the  county,  or  the  appor- 
tioned value  of  the  rolling-stock,  nor  the  failure  of  the  as- 
sessor to  enter  the  property  on  a  list,  or  in  the  assessment 
book,  nor  the  failure  of  the  county  board  of  equalization  to 
meet  on  the  third  Monday  in  August,  to  equalize  and  correct 
the  assessment,  nor  the  failure  of  the  chairman  of  the  board 
to  certify  to  the  equalized  and  corrected  valuations, — neither 
one,  nor  all  of  these  omissions,  will  avoid  the  levy  of  county 
taxes.  It  may  be  that  the  said  certificate  of  the  chairman  of 
the  board  is  a  necessary  condition  to  the  right  of  the  county 
tax-collector  to  collect  the  taxes  ;  but  upon  that  we  need  ex- 
press no  opinion. 

Section  103  of  the  act  of  1868  makes  it  "  the  duty  of  the 
Court  of  County  Commissioners,  immediately  after  the  ad- 
journment of  the  board  of  equalization,  to  proceed  to  levy 
the  amount  of  taxes  required  for  their  county  for  that  year, 
not  to  exceed  the  rate  levied  by  the  State."  It  could  not 
be  known  when  the  board  of  equalization  would  adjourn, 
and  hence  the  statute  does  not  fix  the  time  when  the  court 
would  or  could  meet  for  this  service.  The  language  of  the 
statute  forbids  the  inference  that  such  session  must  necessa- 
rily be  at  a  regular  term  of  the  court.  It  was  to  be  immedi- 
ately after  the  board  of  equalization  completed  its  labors ; 
and  falling  when  it  would,  the  statute  made  it  a  regular  term 
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for  this  service.  This  clause  is  simply  directory.  The  max- 
imum of  the  levy  fixed  by  this  section  is  mandatory.  Sec- 
tion 93  of  the  act  of  1875  provides^  that  the  levy 
of  county  taxes  shall  be  made  at  the  July  term  of 
the  Court  of  County  Commissioners.  Section  87  of 
that  statute  had  made  the  secgnd  Monday  in  Jilly 
a  term  of  the  said  court  to  examine  the  assessor's 
returns,  <fec.  The  levy  of  the  county  tax  can  only 
be  made,  under  this  statute,  at  a  regular  term  of  the 
court,  some  term  to  which  the  court  is  adjourned  from  a 
regular  term,  or  at  a  special  term  called  according  to 
section  744  of  the  Code  of  1876.  This,  because  the  court 
can  not  lawfully  meet  for  the  purpose  at  any  other  time,  and 
not  because  the  duty  is  what  is  termed  mandatory. 

If  it  were  proposed  to  collect  this  tax  by  the  agency  of 
the  county  tax-collector,  we  would  be  inclined  to  hold  the 
certificate  of  the  State  auditor  to  the  county  assessor,  noti- 
fying him  of  "  the  number  of  miles  of  track  and  value 
thereof,  and  the  proportionate  value  of  personal  property 
taxable"  in  his  county,  is  a  condition  precedent  to  the  right 
to  make  such  collection.  These  proceedings,  however,  are 
petitions  to  the  court,  for  direction  to  the  receiver  to  pay 
the  taxes.  In  such  case,  the  auditor's  certificate  to  the 
county  assessor  can  accomplish  no  purpose.  It  is  sufficient 
for  this  form  of  relief  that  the  amount  of  the  taxes  has 
been  legally  ascertained,  or  that  sufficient  facts  are  shown 
to  render  the  ascertainment  a  matter  of  calculation.  This 
being  done,  the  taxes  become  an  ascertained  debt,  or  legal 
liability,  it  is  the  duty  of  the  court  to  order  the  payment  of. 

Under  the  foregoing  principles,  governed  by  the  state  of 
the  records  now  before  us,  the  railroad  corporation  is  liable 
for  the  taxes  for  each  of  the  years  named,  except,  perhaps, 
the  years  1873,  and  1875.  For  the  year  1873,  it  is  not  aver- 
red that  the  board  met  for  the  purpose  of  equalizing  the 
values.  For  the  year  1875,  there  is  nothing  shown  as  to 
Hale  county,  and  a  very  imperfect  showing  as  to  Perry 
county.  Perhaps,  these  omissions  and  irregularities,  as  to 
the  year  1875,  may  be  supplied  and  corrected  on  another 
hearing.  As  to  the  years  1869,  1870,  1871,  1872,  and  1874, 
as  the  records  now  stand,  the  railroad  is  liable  for  the  county 
levies,  as  shown  by  the  proceedings  in  the  several  years. 
We  will  not,  however,  render  final  decrees  in  these  causes, 
but  will  remand  them  for  further  proceedings  in  the  court 
below.  We  do  this,  for  the  reason,  that  to  decree  otherwise, 
would  produce  an  inequality  we  are  unwilling  to  make. 
There  is  another  reason,  which  operates  to  make  this  an 
exception   to  a  salutary  general  rule.     The  testimony  to  be 
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adduced  on  another  trial  is  record,  or  documentary,  and  the 
judicial  policy  against  opening  a  controversy,  once  decided, 
to  further  parol  testimony,  does  not  apply.  We  therefore 
remand  the  causes,  with  instructions  to  the  court  below  to 
receive  further  documentary  or  record  proof  from  either 
party. — See  State  Auditor  v.  Jackson  County,  at  the  present 
term. 

Without  entering,  at  this  time,  into  a  discussion  of  the 
question,  we  decline  to  award  interest  on  these  back  taxes. 
The  uniform  custom  in  this  State,  so  far  as  our  information 
extends,  has  been  not  to  demand  interest,  as  interest,  on 
taxes  in  default,  and  we  will  not  disturb  that  custom. 

The  decree  of  the  chancellor,  in  each  of  the  causes,  is 
reversed,  and  the  causes  are  remanded. 


Clark  V.  Knox. 

3Iotion  to  Dismiss  Appeal. 

1.  Parties  to  appeal. — Oq  appeal  from  a  decree  in  chancery,  if  prosecuted 
by  the  complainants  in  the  bill,  all  the  defendants  must  be  made  appellees; 
and  if  prosecuted  by  any  of  the  defendants,  it  must  be  in  the  names  of  all  of 
them  as  appellants,  and  against  the  complainant  as  appellee:  and  there  can 
be  summons  and  severance  in  this  court,  according  to  the  respective  interests 
of  the  parties. 

2.  Appeal  bond;  condition,  and  penalty. — When  an  appeal  is  sued  out  by  the 
complainant  in  the  bill,  from  a  decree  which  is  not  for  the  payment  of  an 
ascertained  sum  of  money,  if  he  wishes  to  supersede  further  proceedings, 
the  penalty  of  the  bond  should  be  in  such  sum  as  will  secure  the  payment 
of  the  probable  amount  recoverable  under  the  decree,  with  the  interest 
which  may  accrue  pending  the  appeal,  if  the  decree  should  be  affirmed;  and  the 
condition  should  be  (Code,  §  39'^8)  for  the  prosecution  of  the  appeal  to  effect, 
payment  of  the  judgment  of  this  court,  and  all  such  damages  as  the  defend- 
ants, or  any  or  either  of  them,  may  sustain  in  consequence  of  the  appeal. 

Appeal  from  the  Chancery  Court  of  Greene. 

Motion  to  dismiss  the  appeal.  The  transcript  has  not  come 
to  the  hands  of  the  reporter,  and  he  can  not  state  the  facts  on 
which  the  motion  is  founded. 

G.  B.  MoBLEY,  and  Snedecor  &  Cockrell,  for  the  motion. 

BRICKELL,  C.  J. — The  decree  rendered  on  the  original 
bill  did  not  change  the  relation  of  the  parties  to  the  suit.  An 
appeal  prosecuted  by  the  complainant,  from  the  decree,  must 
be  prosecuted  against  all  the  defendants  to  the  bill — they  are 
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all  necessary  and  proper  parties  appellee.  An  appeal,  prose- 
cated  by  any  of  the  cfefendants,  mast  be  prosecuted  in  the 
name  of  all  the  defendants,  and  against  the  complainant  as 
sole  appellee.  The  appellants  can  join,  or  sever,  or  refuse  to 
take  any  part  in  the  assignment  of  errors.  The  decree  not 
being  for  the  payment  of  an  ascertained  sum  of  money  by 
the  complainant,  if  he  wishes  to  supersede  further  proceed- 
ings, the  penalty  of  the  appeal  bond  should  be  in  such  sum 
as  will  secure  the  payment  of  the  probable  amount  recover- 
able under  the  decree,  with  the  interest  which  may  accrue 
pending  the  appeal,  if  the  decree  should  be  affirmed.  The 
condition  of  the  bond  should  be,  for  the  prosecution  of  the 
appeal  to  effect,  payment  of  the  judgment  of  this  court, 
and  all  such  damages  as  the  appellees,  or  either,  or  any  of 
them,  may  sustain  in  consequence  of  the  appeal. — Code  of 
1876,  §  3928 ;  Hughes  v.  Hatduttt,  55  Ala.  539. 

The  appeal  by  the  complainant  must  be  amended,  to  con- 
form to  this  view  ;  and  he  may,  within  thirty  days,  execute  a 
new  appeal  bond,  with  the  penalty  fixed  as  above  indicated, 
and  the  proper  condition,  if  he  desires  a  suspension  of  fur- 
ther proceedings  under  the  decree,  or  a  suretyship  for  costs, 
if  that  is  not  desired.  The  bond  may  be  here  executed,  or 
it  may  be  taken  and  approved  by  the  register  of  the  Chan- 
cery Court,  and  certified  to  this  court. 

The  appeal  taken  by  Thomas  W.  Coleman,  as  adminis- 
trator ad  litem  of  Samuel  A.  Wilson,  must  be  amended,  mak- 
ing all  the  defendants,  parties  appellant,  and  the  complainant 
sole  appellee  ;  and  any  one  of  them  may  execute  a  new 
securityship  for  costs.  There  must  be  notice  to,  or  an 
appearance  for  such  of  the  defendants,  as  do  not  join  in 
taking  the  appeal. 
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Winter  v.  The  City  Council  of  Mont- 
gomery. 

Action  for    Taxes  Paid  under  Protest. 

1.  When  action  lies  to  recover  money  paid  on  illegal  tax. — To  support  an 
action  for  money  had  and  received  agaiust  a  municipal  corporation,  to  recover 
takes  illegally  assessed  and  collected,  two  facts  must  concur  :  1st,  a  want  of 
authority  for  the  imposition  and  collection  ot  the  tax,  rendering  the  proceed- 
ings, not  merely  irregular,  but  absolutely  void;  and,  2d,  a  payment  under  com- 
pulsion, or  duress,  to  avoid  an  arrest,  or  to  prevent  the  seizure  of  goods,  and 
not  merely  under  protest. 

2.  Constitutionality  of  statutes;  how  determined  by  courts. — To  justify  the 
courts  in  pronouncing  a  statute  void,  it  must  be  violative  of  some  constitu- 
tional provision,  State  or  Federal,  or  must  be  an  attempted  exercise  of  power 
not  legislative  in  its  character,  or  of  power  committed  to  some  other  depart- 
ment of  the  government;  but,  whether  the  policy  of  the  statute  is  sound, 
whether  it  will  promote  the  public  good,  whether  it  is  in  harmony  with  natural 
right  and  abstract  justice,  and  whether  the  legislature,  in  its  passage,  observed 
a  care  and  caution  commensurate  with  the  importance  of  the  interests  and 
questions  involved, — these  are  not  judicial  questions. 

3.  Special  statute  authorizing  city  of  Montgomery  to  aid  in  construction  of 
South  and  North  Alabama  railroad ;  omission  of  agreed  propositions,  to  be  sub- 
mitted to  vote  of  citizens. — In  the  act  approved  December  7th,  1866,  entitled 
"An  act  to  authorize  the  city  of  Montgomery  to  aid  in  building  and  equip- 
ping the  South  and  North  Alabama  railroad  from  Montgomery  to  Limekiln," 
the  failure  to  set  out  at  length,  or  in  substance,  the  propositions  which  had 
been  agreed  on  between  the  directors  of  the  railroad  and  the  «ity  council,  and 
on  which  a  vote  of  the  citizens  was  to  be  taken,  under  the  provisions  of  said 
act,  to  ascertain  whether  aid  should  be  extended  by  the  city  to  said  railroad, 
does  not  afifect  the  validity  of  the  act ;  there  being  no  constitutional  provision 
then  of  force,  and  no  prescribed  mode  of  legislative  procedure,  which 
required  their  insertion,  and  the  omission  not  causing  any  doubt  or  uncer- 
tainty in  the  act  itself. 

4.  Same  ;  election  by  vote  of  citizens  ;  certificate  of  managers  as  to  residt. — Under 
the  provisions  of  said  act,  the  managers  of  the  election,  to  be  held  for  the 
purpose  of  testing  the  sense  of  the  citizens  on  the  question  of  aid  vel  non, 
were  appointed  by  the  maj'or,  and  were  required  by  the  act  to  certify  to  him 
the  result  of  the  election;  but  they  were  not  constituted  a  special  tribunal, 
clothed  with  the  exclusive  power  ot  determining  the  result;  nor  was  their  cer- 
tificate the  only  evidence  of  the  result  which  the  city  council  could  receive, 
and  upon  which  they  could  act.     Hence,  their  failure  to  make  such  certificate, 
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or  the  failure  of  the  record  of  the  proceedings  of  the  city  council  to  show 
thftt  it  was  made,  does  not  invalidate  the  proceedings  of  the  city  council,  nor 
affect  the  validity  of  the  tax  levied  in  accordance  with  the  result  of  the  elec- 
tion. 

5.  Same;  levy  of  tax  on  real  estate  only. — The  grant  of  power  to  the  city 
council  by  the  terms  of  said  act,  the  election  having  resulted  in  favor  of  aid 
to  the  railroad,  "to  levy  such  tax  as  may  be  necessary,  upon  tlie  real  and  per- 
sonal property  in  said  city,"  is  a  grant  ot  legislative,  or  governmental  power, 
rather  than  corporate  power;  and  if  it  be  held  to  require  the  imposition  of  a 
tax  on  all  the  property  in  the  city,  both  real  and  personal^  without  any  dis- 
cretionary power  to  discriminate  between  them,  a  tax  levied  on  real  estate 
alone  would  not  be  void  :  the  omission  or  failure  to  tax  personal  property  also, 
equally  with  real  property,  would  be  a  mere  error,  or  irregularity,  for  which  a 
tax- payer,  if  thereby  injured,  would  have  an  adequate  remedy  by  mandamus 
before  payment  of  the  taxes  assessed  against  him. 

6.  Same ;  amount  of  aid  voted  and  taxed. — The  proposition  submitted  to  the 
vote  of  the  citizens,  at  the  election  held  under  said  act,  fairly  construed,  was, 
whether  the  city  should  issue  its  bonds  in  aid  of  the  railroad  "to  an  amount 
not  exceeding  one  million  dollars"  ;  and  the  election  having  resulted  in  favor 
of  the  proposition,  the  city  council  had  a  discretionary  power  as  to  the 
amount  of  bonds  to  be  issued,  not  exceeding  one  million  dollars,  and  might 
confine  the  issue  to  five  hundred  thousand  dollars. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Mary  E.  Winter,  against 
the  City  Council  of  Montgomery,  as  a  corporation,  to  recover 
moneys  alleged  to  have  been  illegally  exacted  and  collected 
by  the  defendant,  and  to  have  been  paid  by  the  plaintiff 
under  protest  and  duress,  and  to  avoid  a  sale  of  her  prop- 
erty under  execution,  during  the  years  1868  to  1873,  both 
inclusive ;  and  was  commenced  on  the  18th  November,  1873. 
The  money  sought  to  be  recovered  was  paid,  during  those 
years  respectively,  as  taxes  assessed  against  real  estate  in 
the  city  of  Montgomery  belonging  to  the  plaintiff,  to  pay  the 
interest  on  certain  bonds  issued  by  the  city  of  Montgomery, 
or  the  corporate  authorities  thereof,  to  aid  in  the  construc- 
tion of  the  South  and  North  Alabama  railroad  from  the  city 
of  Montgomery  to  Limekiln,  now  called  Calera.  The  bonds 
were  issued  under  authority  supposed  to  be  conferred  by  an 
act  of  the  General  Assembly  of  Alabama,  entitled  "  An  act 
to  authorize  the  city  of  Montgomery  to  aid  in  building  and 
equipping  the  South  and  North  Alabama  railroad  from  Mont- 
gomery to  Limekiln,"  approved  December  7th,  1866  ;  and 
an  election  held  in  the  city  of  Montgomery  on  the  17th 
December,  1866,  under  the  provisions  of  said  act,  to  ascer- 
tain the  sense  of  the  qualified  voters  of  the  city  on  the  ques- 
tion whether  aid  should  be  extended  by  the  city  to  the  rail- 
road, as  authorized  by  said  special  statute. 

The  following  are  the  provisions  of  said  special  statute  : 
Sec.  1,  "  That  an  election  shall  be  held  in  the  city  of  Mont- 
gomery, on  the  third  Monday  in  December,  1866,  to  take  the 
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sense  of  the  legal  voters  of  said  city  on  the  propositions  to 
aid  in  building  and  equipping  the  South  and  North  Ala- 
bama railroad  from  Montgomery  to  Limekiln,  upon  the 
terms  agreed  upon,  on  the  5th  day  of  December,  1866, 
between  the  directors  of  said  railroad  and  the  city  council 
of  Montgomery  ;  and  if,  from  any  cause,  said  election  should 
not  be  held  on  said  day,  then  the  same  shall  be  held  on  a 
day  to  be  appointed  by  the  mayor  of  said  city,  not  more 
than  thirty  days  from  the  approval  of  this  act."  Sec.  2. 
"  That  all  the  qualified  voters  of  the  city  of  Montgomery 
shall  be  entitled  to  vote  at  said  election  ;  the  voting  shall  be 
by  ballot :  those  who  vote  in  favoi;  of  the  propositions,  must 
write  or  print  on  their  ballots  the  word  '  Aid '  ;  and  those 
opposed  to  the  propositions,  the  words  '  No  Aid.'  "  Sec.  3. 
"  That  the  result  of  said  election  shall  be  certified  by  the 
managers  of  said  election,  who  shall  be  appointed  by  the 
mayor  of  said  city,  to  the  city  council  of  Montgomery ;  and 
the  same  shall  be  entered  upon  the  journal  or  minutes  of 
said  city  council."  Sec.  4.  "  That  if  a  majority  of  the 
votes  polled  at  said  election  be  in  favor  of  said  propositions 
of  the  city  council  of  Montgomery  and  the  board  of  directors 
of  the  said  railroad  company  (?),  V)e,  and  they  are  hereby, 
fully  authorized  and  empowered  to  carry  into  effect  all  of 
said  propositions."  Sec.  5.  "  That,  in  the  event  aforesaid, 
the  city  council  of  Montgomery  may  issue  bonds  for  one 
million  of  dollars,  in  such  sums,  and  to  run  for  such  length 
of  time,  not  exceeding  eight  jyer-centum  per  annum,  as  the 
said  city  council  may  deem  proper ;  and  may  levy  such 
tax  as  may  be  necessary,  upon  the  real  and  personal  prop- 
erty in  said  city,  to  pay  the  interest  and  principal  of  said 
bonds;  provided,  that  the  tax  levied  under  the  authority  of 
this  act,  in  any  one  year,  shall  not  exceed  two  per-centam  on 
the  value  of  the  property  taxed,  nor  five  per-centum  on 
incomes."  Sec.  6.  ''  That  if  said  bonds  are  issued,  as  pro- 
vided in  this  act,  the  holders  of  said  bonds  shall  have 
speedy  process  by  mandamus  to  compel  the  levy  and  collec- 
tion of  the  tax  to  pay  the  interest  and  the  principal  of  said 
bonds,  as  the  same  may  become  due  ;  and  in  the  event  of 
the  dissolution  of  the  city  council  of  Montgomery,  any  one 
or  more  of  the  holders  of  said  bonds,  upon  giving  thirty 
(■"ays'  notice,  by  advertisement  in  the  same  (?)  newspaper 
published  in  said  city,  may  hold  an  election,  for  five  trus- 
tees to  levy  and  collect  said  tax ;  at  which  election,  each  bond- 
holder shall  be  entitled  to  one  vote  ;  and  the  trustees  thus 
elected  shall  have  all  power  hereby  given  to  the  city  council 
of  Montgomery  to  levy  and  collect  said  tax,  and  pay  the 
principal  and  interest  of  said  bonds ;  and   any  vacancy  in 
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such  board  of  trustees  may  be  filled  by  elections  held  as 
hereinbefore  provided."  Sec.  7.  "  That  the  city  council  of 
Montgomery,  in  levying  the  tax  to  pay  the  principal  or 
interest  of  said  bonds,  be,  and  they  are  hereby,  authorized 
to  make  a  levy  in  each  year  for  an  aggregate  sum,  more  than 
the  amount  required  to  meet  the  principal  and  interest  fall- 
ing due  in  any  such  year,  and  may  remit,  in  whole  or  in  part, 
the  tax  on  the  homesteads  of  poor  people ;  provided,  the 
aggregate  amount  remitted  shall  not  exceed  ten  per-centum  on 
the  whole  amount  of  the  levy  ;  and  pi'ovid£d  further,  that  no 
tax  shall  be  remitted  in  any  one  year,  until  ample  provision 
has  been  made  for  the  payment  of  the  principal  and  interest 
falling  due  in  such  year." — Session  Acts  1866-7,  pp.  144-46. 
The  propositions  agreed  on  by  the  board  of  directors  of 
the  railroad  company,  and  concurred  in  by  the  city  council, 
which  are  referred  to  in  said  statute  as  "  the  terms  agreed 
upon,  on  the  5th  day  of  December,  1866,  between  the 
directors  of  said  railroad  and  the  city  council  of  Mont- 
gomery," as  set  out  in  the  mayor's  proclamation  for  the 
holding  of  the  election,  and  copied  in  the  transcript,  were  as 
follows  :  "  1.  That  a  contracting  company  be  formed,  under 
the  auspices  of  the  railroad  company,  composed  of  men  who 
have  the  confidence  and  approval  of  both  the  city  council 
and  the  directory  of  the  railroad  ;  and  that  this  contracting 
company  shall  make  a  contract  with  the  said  railroad  com- 
pany to  build  and  equip  its  road  from  Montgomery  to  Lime- 
kiln, within  a  specified  time,  under  and  in  accordance  with 
the  directions  of  the  engineer  of  said  railroad  company, 
provided  the  city  council,  or  the  citizens  of  Montgomery, 
will  furnish  the  necessary  means.  2.  That  the  South  and 
North  Alabama  Railroad  Company  agree  with  the  said  con- 
tracting company  to  issue  its  stock  to  the  contracting  com- 
pany, in  payment  for  the  work  done  by  said  contracting 
company  in  building  and  equipping  said  road,  at  the  expira- 
tion of  the  time  so  specified  for  the  completion  of  said  road 
from  Montgomery  to  Limekiln,  for  a  sum  that  will  bear  the 
same  proportion  to  the  cost  of  the  road  from  Montgomery  to 
Limekiln,  according  to  the  engineer's  estimate,  which  the 
then  existing  stock  and  liabilities  of  the  railroad  company 
bear  to  the  other  assets  of  the  railroad  company  ;  this  pro- 
portion, as  well  as  the  amount  of  stock  to  be  issued,  to  be 
determined  by  referees,  with  power  to  call  in  an  umpire ;  the 
contracting  company  to  retain  the  possession  of  the  road 
from  Montgomery  to  Limekiln,  until  the  stock  is  issued  and 
delivered,  or  ofi'ered  to  be  issued  and  delivered  to  them, 
upon  or  after  the  expiration  of  the  time  appointed  for  the 
completion  of  the  said  road.     3.     That  the  South  and  North 
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Alabama  Railroad  Company  agree  with  the  said  city  council, 
with  such  sureties  as  will  be  satisfactory  to  them,  to  save 
harmless  the  road  from  Montgomery  to  Limekiln  from  any 
excess  there  may  be  of  the  now  existing  debts  of  the  said 
railroad  company,  over  and  above  the  value  of  the  work 
already  done  by  it,  and  of  its  property  south  of  Limekiln  ; 
which  agreement  shall  contain  an  express  provision,  to  the 
effect  that  such  agreement  of  (?)  guaranty  shall  become  void 
and  of  no  effect,  if  any  future  board  of  directors,  or  the 
stockholders,  shall  undertake  in  any  way  to  fix  or  contrive 
any  adjustment  of  the  now  existing  debt  or  liability  of  the 
said  railroad  company,  without  the  consent  of  the  persons 
bound  by  said  agreement,  or  their  legal  representatives 
respectively  ;  and  to  indorse  the  city  bonds  for  one  million 
dollars,  hereinafter  referred  to.  4.  That  the  city  council 
issue  bonds,  to  the  amount  of  one  million  dollars,  to  the 
contracting  company.  5.  That  the  contracting  company 
give  its  obligations  to  the  city  council,  with  satisfactory 
securities,  conditioned  that  the  bonds  shall  not  be  disposed 
of  at  less  than  an  agreed  discount,  and  for  the  faithful  and 
judicious  application  of  the  proceeds  to  the  building  of  the 
road  from  Montgomery  to  Limekiln,  and  to  transfer  to  the 
city  council  the  stock  received  from  the  railroad  company  ; 
the  whole  of  the  stock  to  be  transferred,  if  the  city  council 
furnish  all  the  money  to  build  the  road  ;  and  if  it  does  not 
furnish  all  the  money,  then  to  transfer  an  amount  of  the 
stock  which  shall  bear  the  same  proportion  to  the  whole 
amount  received,  as  the  mouey  furnished  by  the  city  council 
bears  to  the  costs  of  the  road.  6.  The  contracting  com- 
pany [is]  to  have  the  profits  made  by  running  the  road,  until 
the  time  agreed  on  for  its  completion,  for  their  labor  in  build- 
ing the  road,  and  to  have  the  right  in  the  meantime,  with  the 
consent  of  the  railroad  company,  to  mortgage  the  road  from 
Montgomery  to  Limekiln,  to  raise  funds  to  complete  it ;  the 
amount  of  said  mortgage  not  to  exceed  the  difference 
between  the  engineer's  estimate  of  the  costs  of  completing 
the  building  and  equipping  said  road,  and  the  amount 
realized  from  the  one  million  of  bonds  furnished  by  the  city, 
should  other  resources  fail." 

The  resolutions  of  the  city  council,  adopting  or  ratifying 
these  propositions,  were  also  set  out  in  the  mayor's  procla- 
mation as  having  been  passed  on  the  5th  December,  1866, 
and  in  these  words  :  "  Resolved,  that  the  city  council  of 
Montgomery  concur  in  the  resolutions  submitted  by  the 
board  of  directors  of  the  South  and  North  Alabama  Rail- 
road Company.  Resolved,  that  the  mayor  and  three  alder- 
men be  appointed  a  committee,  to  act  in  conjunction  with  a 
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committee  of   the   directors,  to  obtain  the  necessary  legisla- 
tive sanction  to  carry  out  the   purposes  of  said   resolutions. 
Resolved,  that  if  the  legislature  shall  empower  the  city  coun- 
cil to  issue  its  bonds  in  aid  of  said  road,    before   the  afore- 
said bonds  shall  be  issued,   the   question  shall  be  submitted 
to   a   vote   of   the   qualified   voters   of    the    city ;  and   if  a 
majority  of  those  voting  shall  vote  to  grant  the  aid,  then  the 
city  council  shall  proceed  to  issue  the   bonds,   on  such  time, 
not  exceeding  thirty  years,  and  at  such  rate  of  interest,  not 
exceeding  eight,  as  the  city  council  shall  elect."     The  record 
does  not  show  that  the  managers  of  the   election   made  any 
certificate  to  the  city  council,  as  to  the  result ;  nor  does  it  set 
out  the  proceedings  of  the  council  in  ascertaining  the  result, 
or  in  the  assessment  and  levy  of  the    tax,  except  so  far  they 
appear  from  the  averments  of   the    complaint  in  reference  to 
their  invalidity.     Bonds  were  issued  to  the  amount  of  $500,- 
000,  and  one  of  them  was  made  an  exhibit  to  the  complaint. 
The  complaint   contained   the   common   count  for  money 
had  and  received  by  defendant  for   the   use  of  the   plaintiff, 
and  several  special   counts,  each  of   which   alleged,   in  subr 
stance,  that  the  money  sued  for   was   exacted  and  collected 
by  the  defendant,   as   taxes   assessed    against  the  plaintiff's 
real  estate  in  the  city  of  Montgomery,   under  authotity  sup- 
posed to  be  conferred  by   the  special  statute  above  set  out, 
and  of  the   election  held  under  its  provisions,  and  was  paid 
by  the  plaintiff  under   protest  and   duress,    and  to  avoid  a 
levy  and  sale  of  her  property  ;   and   asserted  .the  invalidity 
and  illegality  of  the   tax,    on   the   following   grounds :     1st, 
because  the  statute  was  void   for  uncertainity,  in  that  it  did 
not   set   out   at   length,   or  in   substance,  the  propositions 
agreed  on  between  the  city  council  and  the  directors  of  the 
railroad,  on  which  the  sense  of   the   qualified   voters  was  to 
be  ascertained  by  the  election  ;  2d,  because  the  result  of  the 
election   was   not   certified   to  the  city  council  by  the  man- 
agers, as  required  by  the  statute  ;  3d,   because   the  tax  was 
assessed  only   upon   the  real  estate  in  the  city,  to  the  exclu- 
sion of    the   personal  property ;  4th,    because   bonds   were 
issued  to  the  amount  of  $500,000  only,  instead  of  $1,000,000. 
The   court  sustained   demurrers   to   each   of  these   special 
counts,  and  the  trial  was  had  on  the  general  issue  pleaded 
to  the  common  count.     The  rulings   on  the   demurrers  are 
now  assigned  as  error. 

"Winter  &  Winter,  for  appellant. — The  special  statute, 
under  which  the  tax  was  assessed,  is  void  for  uncertainty. 
The  agreement  between  the  city  council  and  the  railroad 
company,  or  the  propositions  upon  which  the  sense  of  the 
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citizeDS  was  to  be  ascertained  by  an  election,  should  have 
been  set  out  in  the  statute,  either  at  length  or  in  substance, 
or  should  have  been  identified  with  reasonable  certainty. 
But  the  statute  neither  states  the  substance  of  the  proposi- 
tions, nor  furnishes  a  clue  to  their  character  or  identity,  thus 
affording,  by   their  omission,  opportunity  for  mistakes,  or 
fraudulent  changes.     As  matter  of  fact,  there  was  no  agree- 
ment at  that  time  between  the  contracting  parties,  the  reso- 
lutions of  the  city  council  making  a  material  change  in  the 
propositions  submitted  by  the  railroad  company,  in  regard 
to  the  rate  of  interest  on  the  bonds.     A  statute  should  cer- 
tainly   contain  everything   that  is   essential  to   show   the 
legislative  meaning  and  intention,  with  as  much  certainty 
and  definiteness  as  a  judgment,  deed,  or  other  written  instru- 
ment.— I)ickerso7i   v.    Walker,  1  Ala.  49  ;  Draughn  v.   Bank, 
1  StcAv.  66  ;  Batik  v.  Strong,  i  Stew.  &  P.  187  ;   Webster  v.  Ela, 
5  N.  H.  540  ;  Broom's  Legal  Maxims,  666  ;  Goodright  v.  Rich- 
ardson, 3  T.  E.  463 ;  Chitty  on  Contracts,  71,  §  72.     The  city 
council  had  no   authority  to   assess   the   tax,  because   the 
managers  of  the  election,  who  were  charged  with  the  duty  of 
ascertaining  and  certifying  the  result  thereof,  never  certified 
said  result  to  said  city  council,  and  no  such  certificate  appears, 
or  was  ever  spread  on  the  minutes  of  the  city  council. —  Col- 
oma  V.  Eaves,  2  Otto,  485.     The  assessments  were  void,  also, 
because  the  tax  was  imposed  on  the  real  estate  only,  to  the 
exclusion   of   the  personalty.     The   statute   gave   the   city 
council  no  discretionary  power  to  discriminate  between  the 
two  kinds  of  property,  as  in  some  of  the  cases  cited  for  the 
appellee  ;  and  no'  question  of  discrimination  or  exemption 
was  submitted  to  the  people,  or  voted  on  by  them.     The 
words  of  the  statute  are  mandatory,  and  the  tax  is  void,  not 
for  the  excess  only,  but   absolutely  and  entirely. — Cooley's 
Const.  Lim.   §!^   520-21;  Dean  v.   Micliigan,   16   Mich.    12; 
Cooley  on  Taxation,  297  ;  Oakley  v.  Mayor,  1  La.  1 ;  Tarver 
V.  Commissioners,  17  Ala.  527 ;  9  Porter,  390  ;  21  Pick.  67  ; 
Corbett  V.  Bradley,  7  Nev.  108  ;  28  Ala.  28.     The  assessments 
were  unauthorized  and  void,   also,  for  the  further  reason, 
that  the  bonds  were   issued   for  only  $500,000,    while  the 
amount   specified  in   the  statute,    and  in  the   propositions 
which  were  voted  on,  was  $1,000,000.     This  was  a  material 
change  in  the  contract,  and  was  made  without  any  authority. 
The  amount  stipulated  and  voted  was  definite  and  fixed,  and 
may  have  been  intended  to  secure  a  controlling  influence 
over  the  work,  and  thus  direct  or  shape  the  policy  of  the 
road  ;  results  which  could   not  have  been  effected  by  the 
smaller  amount. — Bell  v.  Railroad  Company,  4  Wallace,  598. 
When  the  mode  of  contracting  by  a  corporation  is  specially 
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and  plainly  prescribed,  that  mode   must  be  pursued,  or  the 
contract   will  be   void. — Dillon's   Mun.   Corp.   §§  373,  388 
Angell  &  Ames  on  Corp.  §  253  ;  Aspimvall  v.  Davies  County 
22  Howard,  364 ;  Head  v.  Prov.  Insurance  Co.,  2  Cranch,  127 
WIdte  V.  New  Orleans,  15  La.  Ann.  667  ;   U.  S.  Bank  v.  Dan 
dridge,  12  Wheaton,  64 ;  Marsh  v.  Fulton,  10  Wallace,  676 
Thovnas  v.  Richmond,  12  Wallace,  349  ;  Donovan  v.  New  York 
33  N.  Y.  291.     As  to  the  right  to  recover  back,  by  action 
money  paid  as    taxes  illegally   exacted   and  collected,  see 
Toivn  Council  v.  Burnett,  34  Ala.  407 ;  Knox  v.  Abercrombie, 
11  Ala.  997  ;  CrutchHeU  v.  Wood,  16  Ala.  704. 

Elmoee  &  GuNTER,  contra. — Money  paid  upon  an  illegal 
tax,  not  under  ignorance  or  mistake  of  facts,  but  under 
ignorance  or  mistake  of  law,  and  under  the  apprehension  of 
an  impending  distress  warrant,  or  under  threats  to  use  legal 
remedies  to  collect  it,  can  not  be  recovered  back. — Baltimore 
V.  Lefferman,  4  Gill,  425  ;  Morris  v.  Baltimore,  5  Gill,  244  ; 
Taylor  v.  Board  of  Health,  31  Penn.  St.  7o  ;  Elston  v.  Chicago, 
40  Illinois,  514;  Bichmond  v.  Judah,  5  Leigh,  305  ;  Christy\s 
Heirs  v.  St.  Louis,  20  Mo.  143 ;  Smith  v.  Readfield,  27  Maine, 
145  ;  Elliott  v.  Stoartivout,  10  Peters,  350  ;  Robinson  v.  City 
Council,  2  Rich.  317;  Smith  v.  Hutchins,  8  Rich.  260.  To 
enable  the  plaintiff  to  recover  in  this  suit,  she  must  show 
that  there  was  no  authority  to  levy  the  tax,  and  that  the 
payment  was  made  on  compulsion,  to  prevent  the  immediate 
seizure  of  goods,  or  the  arrest  of  the  person. — 2  Dillon's 
Mun.  Corp.  §  751.  None  of  the  objections  specified  in  the 
complaint  show  the  invalidity  of  the  tax,  or  of  the  statute 
under  which  it  was  levied.  The  right  to  levy  the  tax,  and  to 
issue  the  bonds,  depended  on  the  actual  result  of  the  elec- 
tion, and  not  on  the  certificate  of  the  managers  as  to  the 
result.  It  was  the  duty  of  the  city  council  to  ascertain  the 
result ;  and  the  failure  of  the  managers  to  make  the  proper 
certificate,  whether  their  default  was  accidental,  negligent,  or 
willful,  could  not  relieve  them  from  this  duty,  nor  from  tak- 
ing the  necessary  steps  to  levy  and  collect  the  tax,  if  the 
election  resulted  in  favor  of  it ;  and  the  complaint  does  not 
allege  that  the  result  of  the  election  was  against  the  pro- 
posed aid,  nor  that  the  city  council  did  not  ascertain  the 
result.  Neither  does  the  complaint  specify  in  what  particu- 
lars the  propositions  submitted  to  the  popular  vote  were 
changed  or  modified  by  the  city  council ;  and  the  proposi- 
tions and  resolutions,  as  set  out  in  the  exhibits,  show  a  sub- 
stantial compliance  on  all  material  points.  Under  the  pro- 
visions of  the  statute,  the  city  council  had  a  discretionary 
power  to  levy  a  tax  on  all  the  property  in  the  city,  real  and 
Vol.  lxv. 
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personal,  or  to  confine  it  to  the  real  estate  alone. —  Oaldey  v. 
Mayor,  1  La.  1 ;  MwnicipalHy  v.  Duncan,  1  La.  Ann.  182  ; 
Primm  v.  Belleville,  59  111.  142.  The  omission  to  tax  per- 
sonal property  was  a  mere  irregularity,  or  defect  or  mistake 
in  the  mode  of  assessment,  and  does  not  vitiate  the  whole  tax. 
2  Dillon's  Mun,  Corp,  §  616,  notes  ;  Page  v.  St.  Louis,  20  Mo. 
136;  People  v.  McCreery,  34  Cal.  43;  Hale  v.  Kenosha, 
29  Wise.  599.  The  plaintiff  can  not  complain  of  the  omission 
to  tax  personal  property,  without  showing  that  she  was 
thereby  injured ;  and  if  injured,  her  remedy  was  by  man- 
damus to  compel  an  assessment  of  the  personal  property,  or 
by  bill  in  equity  to  enjoin  the  collection  of  the  excess. 
Dunham  v.  Chicago,  55  Illinois,  357 ;  Schojield  v.  Walker, 
22  Illinois,  66 ;  20Mo.  136. 

BEICKELL,  C.  J. — This  case  involves  two  questions  :  1st, 
whether  the  city  council  had  authority  to  levy  and  assess 
the  taxes  which  were  paid  by  the  appellant ;  2d,  whether 
the  taxes  were  paid  voluntarily,  or  under  compulsion,  or  that 
which  the  law  deems  the  equivalent  of  compulsion.  An 
action  for  money  had  and  received  will  lie  against  a  muni- 
cipal corporation,  which  may  have  illegally  exacted  and 
received  it  as  taxes.  The  action  can  not,  however,  be  sup- 
ported, unless  there  is  the  concurrence  and  co-existence  of 
two  conditions  :  1st,  the  absence  of  authority  for  the  imposi- 
tion of  the  tax,  rendering  its  assessment,  and  all  pro- 
ceedings taken  for  its  collection,  not  merely  irregular,  but 
absolutely  void ;  2d,  the  payment  of  it,  not  reluctantly — not 
under  protest  only  ;  not  with  mere  notice  that  the  validity 
ot  the  tax  is  disputed,  and  the  duty  and  liability  to  pay 
denied — but  under  compulsion,  or  duress,  to  avoid  arrest,  or 
to  prevent  the  seizure  of  goods. — Cooley  on  Taxation,  565  ; 
Dillon  Mun.  Cor.  §  751 ;  Toivn  Council  of  Cahaha  v.  Burnett, 
34  Ala.  600.  We  shall  consider  the  first  question  only — the 
validity  or  invalidity  of  the  levy  and  assessment  of  the  taxes. 

An  act  of  the  General  Assembly  was  approved  December  7, 
1866  (Pamph.  Acts,  1866-7,  pp.  144-6),  entitled  "  An  act  to 
authorize  the  city  of  Montgomery  to  aid  in  building  and 
equipping  ihe  South  and  North  Alabama  railroad,  from 
Montgomery  to  Limekiln."  The  first  section,  referring  to 
propositions  and  terms  which,  on  the  5th  December,  1866, 
had  been  agreed  upon  by  the  city  council  and  the  board  of 
directors  of  the  railroad  company,  for  the  aid  of  the  city  in 
building  and  equipping  the  road  from  the  city  to  Limekiln, 
directed  that,  on  the  third  Monday  in  December,  1866,  an 
election  should  be  held,  to  take  the  sense  of  the  legal  voters 
on  these  propositions.     The  second  section  directed,  that  the 
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voting  at  the  election  should  be  by  ballot ;  the  voter  favoring 
the  propositions  writing  or  printing  the  word  '  Aid '  on  his 
ballot,  and  the  voter  differing  writing  or  printing  on  his  bal- 
lot the  words  '  N'o  Aid '.  The  third  section  required  the 
mayor  to  appoint  managers  of  the  election,  who  were  to 
certify  to  him  its  result ;  which  he  was  to  cause  to  be  entered 
on  the  journal  or  minutes  of  the  city  council.  The  fourth 
section  authorized  the  city  council,  and  the  board  of  direc- 
tors of  the  railroad  company,  to  carry  into  effect  all  of  said 
propositions,  if  they  were  at  the  election  favored  by  a  major- 
ity of  the  votes.  The  fifth  section  empowered  the  city 
council  to  issue  the  bonds  of  the  city,  for  one  million  of 
dollars,  in  such  sums,  and  to  run  for  such  length  of  time,  not 
exceeding  thirty  years,  and  to  bear  such  rate  of  interest,  not  ex- 
ceeding eight  per-centumper  annum,  as  the  said  city  council  may 
deem  proper.  It  authorized  the  council  to  levy  such  tax  as 
may  be  necessary,  v])on  the  real  and  persoucd  property  in  said 
city,  to  pay  the  principal  and  interest  of  said  bonds ;  Pro- 
vided, that  the  tax  should  not,  in  any  one  year,  exceed  two 
per-ct7itum  on  the  value  of  the  property  taxed,  nor  five  per-cent.  on 
incomes.  The  sixth  section  entitled  the  holders  of  the 
bonds  to  speedy  process,  by  mandamus,  to  compel  the  levy 
and  collection  of  the  tax  to  pay  the  interest  and  principal  of 
the  bonds,  as  the  same  became  due  ;  and  in  the  event  of  the 
dissolution  of  the  city  council,  the  bondholders  were  em- 
powered to  elect  trustees,  who  were  clothed  with  the  full 
authority  to  levy  and  collect  taxes  for  the  payment  of  the 
principal  and  interest  of  said  bonds.  The  seventh  section 
authorized  the  city  council,  in  levying  the  tax,  in  each  year 
to  levy  for  an  aggregate  sum,  greater  than  was  required  to 
pay  interest  and  principal  of  the  bonds  falling  due  in  that 
year,  and  to  remit,  in  whole  or  in  part,  the  tax  on  the  home- 
steads of  the  poor. 

Under  this  act,  an  election  was  held,  of  which  the  mayor 
gave  notice,  having  appointed  managers  of  each  precinct,  or 
voting-place  in  the  city,  and  having  made  publication  of  the 
terms  and  propositions  which  had  been  agreed  upon  by  the 
board  of  directors  of  the  railroad  company  and  the  city 
council.  The  election  resulted  in  favor  of  the  citj^  aiding 
the  railroad  company  ;  but  it  is  averred,  that  the  managers 
did  not  certify  its  result  to  the  mayor,  as  directed  in  the 
third  section  of  the  act.  The  propositions  agreed  upon 
between  the  directors  of  the  railroad  company  and  the  city 
council,  so  far  as  material,  were,  that  the  city  council  should 
issue  the  bonds  of  the  city,  to  a  company  contracting  to  build 
and  equip  the  road,  to  the  amount  of  one  million  of  dollars  ; 
the  company  to  give  the  city  council  an  obligation,  with  sat- 
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isfactory  securities,  not  to  dispose  of  the  bonds  at  less  than 
an  agreed  rate  of  discount,  and  for  the  faithful  application 
of  the  proceeds  of  the  bonds  to  the  building  of  the  road 
from  Montgomery  to  Limekiln;  and  to  transfer  to  the  city 
stock  in  the  railroad  company,  which  they  were  to  receive  on 
the  completion  of  the  road.  "  The  tvhole  of  this  stock  to  be 
trans/erred,  if  the  city  council  furnish  all  the  money  7iecessary  to 
build  the  road.  It  it  does  not  furnish  all  the  money,  then  to  trans- 
fer an  amount  of  the  stock  ivhich  shall  bear  the  same  proportion 
to  the  amount  received,  as  the  money  furnished  by  the  city  council 
bears  to  the  cost  of  the  road." 

The  city  council  issued  the  bonds  of  the  city,  to  a  company 
contracting  to  build  and  equip  the  road,  to  the  amount  of 
five  hundred  thousand  dollars,  having  thirty  years  to  run, 
payable  in  the  city  of  New  York,  bearing  eight  per-cent. 
interest;  stipulating  that  they  should  be  sold  at  not  less  than 
ninety  cents,  and  that  the  contracting  company  should  trans- 
fer to  the  city  four  hundred  and  fifty  thousand  dollars  of  the 
stock  of  the  railroad  company.  An  obligation,iWith  sureties, 
was  given  by  the  contracting  company,  to  the  city,  with 
conditions  as  specified  in  the  propositions.  The  taxes  paid 
by  the  appellant  were  levied  and  assessed  for  the  payment 
of  the  interest  on  the  bonds  so  issued. 

It  is  insisted  by  the  appellant  that  the  act  under  which 
the  taxes  were  levied  and  assessed  is  void,  because  it  does 
not  set  out,  in  hwc  verba,  or  in  substance,  the  propositions 
referred  to  in  its  first  section,  which  had  been  agreed  upon 
by  the  board  of  directors  of  the  railroad  company  and  the 
city  council,  upon  which  the  sense  of  the  voters  of  the  city 
was  to  be  taken,  through  an  election.  There  was,  at  the 
time  the  act  was  passed  by  the  General  Assembly,  no  pro- 
vision of  the  constitution,  which  could  be  construed  as 
requiring  that  these  propositions  should  have  been  embodied 
in  the«act ;  no  mode  of  legislative  procedure  prescribed, 
which  was  offended  by  their  omission.  To  justify  a  court 
in  pronouncing  a  statute  void,  it  must  be  apparent  that  it 
is  an  exercise  of  powers  not  legislative — of  power  com- 
mitted to  one  or  more  of  the  other  departments  of  the  gov- 
ernment, or  thiit  it  is  violative  of  some  provision  of  the  con- 
stitution. State  or  Federal.  Whether  the  policy  of  the 
statute  is  sound — whether  it  will  promote  the  public  good 
— whether  it  is  in  harmony  with  natural  right,  or  with 
abstract  justice,  are  not  judicial  questions. — Dorman  v.  State, 
34  Ala.  216.  Nor  is  it  a  question  for  the  courts,  whether,  in 
the  expression'of  its  will,  the  General  Assembly  has  observed 
a  care  and  caution,  corresponding  to  the  importance  of  the 
subject  before  them,  or  the  magnitude  of  the  interests  to  be 
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affected.  The  duty  of  the  court  is  the  ascertainment  of  the 
legislative  intent,  looking  alone  to  the  words  of  the  enact- 
ment, when  these  are  clear,  intelligible,  and  unambiguous ; 
and,  when  necessary,  considering  all  the  circumstances  attend- 
ing the  euactment,  and  the  ends  it  was  intended  to  accom- 
plish. It  rested  wholly  in  legislative  discretion,  whether 
these  propositions  should  be  embodied  in  the  act,  or  to 
determine  what  reference  to  them  was  necessary.  There  is 
no  uncertainty  in  the  act ;  there  could  be  no  doubt  or  diffi- 
culty in  ascertaining  what  were  the  propositions ;  and  cer- 
tainly the  appellant  had  none  in  ascertaining  and  identifying 
them. 

The  second  point  of  contention  is,  that,  as  the  managers 
of  the  election  did  not,  as  directed  by  the  third  section  of 
the  act,  certify  its  result  to  the  mayor,  the  issue  of  the  bonds 
of  the  city  was  without  authority,  and  the  levy  and  assess- 
ment of  taxes,  to  pay  the  interest  on  them,  void.  The  argu- 
ment, as  we  understand  it,  is,  that  there  was  no  authority 
for  the  issue  of  the  bonds  of  the  city,  unless  a  majority  of 
the  qualified  voters,  at  the  election,  had  voted  to  aid  the 
railroad  company  ;  that  the  managers  of  the  election,  ap- 
pointed by  the  mayor,  were  by  the  act  constituted  a  special 
tribunal,  clothed  with  the  exclusive  power  of  ascertaining 
the  result  of  the  election,  aud  could  only  manifest  their  exer- 
cise of  the  power,  and  the  result  of  the  election,  by  a  certifi- 
cate to  the  mayor,  which  must  have  been  entered  on  the 
journal  or  minutes  of  the  city  council.  It  is  obviously  true, 
that  the  city  council  must,  before  the  bonds  were  issued, 
have  ascertained  that  the  condition  existed  upon  which  their 
authority  to  issue  them  depended.  But  is  it  true,  the  statute 
devolved  on  the  managers  of  the  election  the  exclusive  pow- 
er, or  any  power,  of  determining  the  result  of  the  election  ? 
The  only  duty,  to  which  they  were  specially  appointed  by 
the  statute,  is  certifying  to  the  mayor  the  result  after  the 
election.  But  they  had  also  the  duties  ordinarily  pertaining 
to  managers  of  an  election — the  supervision  of  the  election  ; 
the  receiving  of  votes  ;  the  keeping  of  poll-lists  ;  the  count- 
ing of  the  ballots,  ascertaining  and  declaring  the  number  of 
votes  cast,  and  how  many  favored,  and  how  many  opposed, 
the  proposed  aid  to  the  railroad.  These  are  mere  ministerial 
duties,  and  when  performed,  every  official  function  of  the 
managers  would  have  terminated.  If  the  certificate  they 
were  directed  to  make  had  been  made,  it  would  have  been 
evidence  on  which  the  mayor  and  council  could  have  acted ; 
and  of  the  results  of  the  election  would  have  been  prima 
facie  evidence,  whenever  it  was  necessary  to  prove  them. 
But  we  do  not  find  in  the  act  any  indication  of  a  purpose 
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that  the  validity  of  the  election  shall  depend  on  their  making 
the  certificate,  or  that  it  shall  be  the  exclusive  evidence  of 
its  results.  The  mayor  and  city  council  were  charged  with 
the  duty  of  ascertaining  whether  a  majority  of  the  voters 
had  in  fact  declared  that  aid  should  be  by  the  city  extended 
to  the  railroad  company,  on  the  terms  proposed.  In  the 
event  a  majority  had  so  declared,  they  only  had  duties  to 
perform  ;  or,  in  the  event  had  not  so  declared,  it  was  their 
duty  not  to  proceed  in  the  execution  of  the  propositions,  and 
to  resist  any  effort  which  could  have  been  made  to  compel 
them  into  execution.  The  certificate  of  the  managers  would 
have  been  evidence,  on  which  they  could  have  acted,  if 
it  was  unquestioned.  But  it  was  not  conclusive,  or  exclusive 
evidence.  Inquiry  into,  and  the  determination  of  the  fact,  on 
which  their  official  responsibility  depended,  was  the  duty  of 
the  mayor  and  council,  from  which  no  laches  on  the  part  of 
the  managers  of  the  election  could  relieve  them.  The  result 
of  the  election,  not  the  evidence  of  it  coming  from  any  par- 
ticular source,  must  have  controlled  their  official  action.  If 
the  managers  made  no  certificate  of  the  result ;  or,  if  they 
did,  and  error  in  it  was  apprehended  ;  examination  of  the 
ballots  and  poll-lists,  and  a  computation  of  the  votes,  or 
the  resort  to  any  satisfactory  evidence  to  ascertain  the  result 
of  the  election,  was  the  duty  of  the  mayor  and  councih 
When  they  ascertained  that  a  majority  of  the  votes  had  been 
cast  in  favor  of  the  propositions,  the  issue  of  the  bonds  of 
the  city  was  not  only  within  their  province,  but  a  duty  to 
which  they  could  have  been  compelled. 

It  is  insisted  that  the  tax  was  illegal  and  void,  because  as- 
sessed only  on  the  real  estate  of  the  city,  to  the  exemption 
of  personal  property.  The  grant  to  the  city  council  is  of 
power  "  to  levy  such  tax  as  may  he  necessary,  upon  the  veal  and 
personal  property  in  said  city"  &c.  It  is  a  grant  of  legisla- 
tire,  governmental,  rather  than  of  corporate  power.  Whether 
the  city  council  are,  by  the  terms  of  the  grant,  compelled  to 
levy  upon  both  species  of  property,  and  to  the  same  rate 
upon  each — whether  they  are  without  discretion  in  the  exer- 
cise of  the  power,  and  may  not  apportion  the  tax,  so  that  the 
species  of  property  deriving  the  larger  benefits  from  the 
building  and  equipping  of  the  railroad,  or  which  can  best 
bear  it,  should  bear  the  burdens  of  the  tax,  we  shall  not  con- 
sider. If  it  is  conceded  to  the  appellant,  that  the  taxes 
should  have  been  levied  and  assessed  alike,  and  in  the  same 
proportion,  on  real  and  personal  property,  the  omission  of 
personal  property  is  a  mere  error,  an  irregularity,  for  the 
correction  of  which  the  appellant  had  appropriate  and  ade- 
quate remedies,  before   making  payment  of  the   tax.     The 
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error  does  not  render  the  assessment  void ;  it  does  not  de- 
prive the  city  of  a  just  claim  to  so  much  of  the  tax  on  the 
real  estate  as  it  ought  in  good  conscience  to  have  borne. 
Errors,  omissions,  misconstruction  of  powers,  on  the  part  of 
the  officers  of  a  municipal  corporation,  in  the  levy  of  taxes, 
or  in  their  collection,  must  be  of  frequent  occurrence.  It 
would  be  most  dangerous  to  hold,  when  tlte  question  arises 
collaterally,  that  they  vitiate  the  entire  levy, — as  well  that 
which  is  certainly  within,  as  that  which  may  be  without  the 
power  of  the  corporation.  The  mistakes  of  its  officers  might 
work  the  destruction  of  the  corporation,  and  the  deprivation 
of  the  local  government  it  was  established  to  administer. 
Through  a  period  of  five  years,  the  appellant  paid  the  taxes 
now  sought  to  be  regained.  They  passed  into  the  city 
treasury,  and  were  disbursed  in  payment  of  the  interest  on 
the  city  bonds.  The  times  for  the  levy  and  assessment  of 
taxes  on  the  real  and  personal  property  within  the  city,  for 
those  years,  have  passed.  There  can  be  no  levy  and  assess- 
ment of  them  now  ;  and  if  the  appellant  can  recover  the 
taxes  paid  by  her,  the  result  would  be,  that  she  would  escape 
all  taxation ;  not  only  that  which  ought  not  to  have  been 
paid,  but  that  which  ought  to  have  been.  The  same  right 
of  recovery  would  pertain  to  every  other  tax-payer ;  and 
the  corporation  would  be  paralyzed,  incapable  of  continued 
existence,  and  the  exercise  of  its  powers  of  government  for 
the  good  of  the  city.  If  the  tax  should  have  been  levied 
alike  on  personal  and  real  property — if  the  city  council  was 
without  discretion  to  impose  it  on  the  one  only — and  injury 
resulted  to  the  appellant,  by  mandamus  she  could  have  com- 
pelled the  assessment  of  both  species  of  property ;  and  this 
was  her  appropriate  remedy.  From  it  she  would  have  de- 
rived the  full  measure  of  right  to  which  she  is  entitled,  and 
no  serious  injury  could  have  resulted  to  the  city. — 2  Dill. 
Mun.  Corp.,  §  616,  and  note. 

We  do  not  discover  that  the  city  council  varied  the  prop- 
ositions which  were  submitted  to,  and  approved  by  the 
voters,  at  the  election.  The  proposition  was,  when  fairly 
construed,  that  the  city  should  extend  aid  to  the  railroad 
company,  by  the  issue  of  its  bonds,  to  an  amount  not  exceed- 
ing one  million  of  dollars,  which  were  to  be  employed  in 
building  and  equipping  the  road.  It  was  not  pecuniary  gain, 
nor  any  of  the  advantages  which  would  accrue  to  an  indi- 
vidual from  membership  in  the  railroad  company,  that 
formed  a  motive  or  inducement  for  clothing  the  city  with 
the  power  to  aid  in  the  construction  of  the  road.  The  bene- 
fits which  would  result  to  the  commerce  and  industry  of  the 
city,  the  increased  facilities  of  access   to   it,   were  the  pur- 
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poses  for  which  the  power  was  conferred.  If  these  could  be 
secured  without  involving  the  city  in  a  debt  of  one  million 
of  dollars,  it  was  not  only  within  the  power,  but  it  was  the 
duty  of  the  city  council,  to  secure  them  for  the  least  practi- 
cable sum.  The  power  to  create  the  larger  included  the 
power  to  create  the  lesser  debt.  Omne  majus  continet  in 
se  minus. 

There  is  no  room  for  pronouncing  the  levy  and  assess- 
ment of  the  taxes  paid  by  the  appellant  void ;  and  conse- 
quently this  action  can  not  be  maintained. 

The  judgment  is  affirmed. 


Boiling"  V.  Tate. 

Action  on  Injunction  Bond^ 

1.  Counsel  fees  as  damages. — In  an  action  on  an  injunction  bond,  con- 
ditioned as  the  statute  prescribes  (Code,  §  3871),  counsel  fees  are  recoverable 
as  a  part  of  the  damages,  for  services  rendered  in  this  court  on  appeal,  as  well 
as  in  the  court  below.  (Overruling  Ferguson  v.  Baber,  24  Ala.  402;  and  Bul- 
lock V.  Ferguson,  30  Ala.  227. )  But  the  recovery  is  limited  to  fees  for  services 
rendered,  in  either  court,  in  procuring  the  dissolution  of  the  injunction,  and 
does  not  extend  to  all  the  services  rendered  in  the  suit  in  which  the  injunction 
was  sued  out. 

2.  Condition  of  bond. — An  injunction  bond,  conditioned  to  pay  "all  dam- 
ages which  any  person  may  sustain  by  the  suing  out  of  said  injunction,  if  the 
same  is  dissolved  by  the  said  Chancery  Court,"  is  to  be  construed  as  if  it  were 
conditioned,  in  the  language  of  the  statute  which  was  of  force  when  it  was 
executed,  to  pay  "all  damages  which  any  person  may  sustain  by  the  suing 
out  of  such  injunction,  if  the  same  is  dissolved"  (Code,  §  3871),  and  binds  the 
sureties  on  a  dissolution  of  the  injunction  by  this  court,  on  appeal  from  an 
interlocutory  order  refusing  to  dissolve  it. 

3.  Depredation  of  mortgaged  property  pending  injunction  of  sale. — When  an 
injunction  is  obtained,  restraining  the  sale  of  property  under  a  power  con- 
tained in  a  mortgage,  and  it  is  afterwards  dissolved;  in  an  action  on  the 
injunction  bond,  the  depreciation  in  the  value  of  the  mortgaged  property 
while  the  injunction  was  of  force,  causing  it  to  soil  for  less  than  the  amount 
of  the  secured  debt,  is  recoverable  as  a  part  of  the  damages  sustained. 

4.  Travelling  expenses  in  attending  sale. — The  plaintiffs  travelling  expenses 
in  attending  the  sale  of  the  mortgaged  property,  after  the  dissolution  of  the 
injunction,  coming  from  Pensacola,  Florida, -to  Greenville,  Alabama,  "are but 
an  accident  of  the  particular  case,"  and  can  not  be  recovered  as  a  part  of  the 
damages  in  an  action  on  the  injunction  bond. 

5.  Liability  of  sureties. — In  an  action  on  a  penal  bond,  the  liability  of  the 
sureties  is  the  same  as  that  of  the  principal;  and  when  they  are  sued  alone  on 
the  bond,  the  fact  that  they  are  sureties  should  exert  no  influence  in  the 
assessment  of  the  damages. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the   Hon.  J.  W.  Posey,  an   attorney  of  the 
court,  selected  by  the  parties  on  account  of  the  disqualifi- 
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cation  of  the  presiding  judge,  who  was  related  to  one  of  the 
parties. 

This  action  was  brought  in  the  name  of  the  register  in 
chancery,  suing  for  the  use  of  Walter  Tate,  against  Samuel 
J.  Boiling  and  Henry  M.  Caldwell,  sureties  on  an  injunction 
bond  for  Holden  Evans ;  and  was  commenced  on  the  31st 
October,  1877.  The  condition  of  the  bond  was  in  tbese 
words  :  "  Whereas,  Holden  Evans  has  this  day  filed  his  bill  of 
complaint  in  the  office  of  the  register  in  chancery  at  Green- 
ville, Alabama,  against  "Walter  Tate,  praying,  amongst  other 
things,  that  the  said  Tate,  his  agents  or  attorneys,  be  re- 
strained by  an  order  of  injunction  of  this  court,  from  mak- 
ing sale  of  a  certain  mill,  named  and  mentioned  in  a  certain 
mortgage  made  an  exhibit  to  said  bill  of  complaint :  Now, 
therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  above-bounden  Holden  Evans,  S.  J.  Boiling,  H.  M. 
Caldwell,  and  John  T.  Milner,  executors,  administrators,  or 
any  ol  them,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
paid,  all  damages  which  any  person  may  sustain  by  the  suing 
out  of  said  injunction,  if  the  same  is  dissolved  by  the  Court 
of  Chancery,  on  the  bill  filed  by  said  Holden  Evans  as  afore- 
said, then  the  above  obligation  to  be  void,"  &c. 

The  complaint  set  out  the  condition  of  the  bond,  and 
alleged,  as  a  breach  thereof,  that  the  writ  of  injunction,  ob- 
tained by  the  execution  of  said  bond  "  remained  in  full  force 
and  effect  until  the  13th  July,  1876,  when  the  same  was  dis- 
solved and  wholly  terminated  by  the  judgment  and  decree  of 
the  Supreme  Court  of  Alabama  in  said  cause,  on  appeal 
from  said  Chancery  Court ;  yet  said  defendants  have  not,  nor 
has  the  said  Evans,  paid  the  damages  which  the  said  Walter 
Tate  has  sustained  by  the  suing  out  of  said  injunction  ; "  and 
the  damages  specially  claimed  were — 1st,  on  account  of  the 
depreciation  in  the  value  of  the  mortgaged  property,  from 
the  20th  March  to  the  13th  July,  1876,  during  which  time 
the  injunction  was  in  force  and  the  sale  stayed,  said  Evans 
being  and  continuing  insolvent ;  2d,  counsel  fees  for  services 
rendered  in  the  injunction  suit,  and  to  procure  the  dissolu- 
tion of  said  injuncti  )n  by  said  Supreme  Court,  and  for  ser- 
vices rendered  in  such  defense,  and  on  said  appeal,  and  in 
the  prosecution  of  this  suit ; "  3d,  costs  incurred  in  said 
suit,  and  on  said  appeal;  4th,  "necessary  expenses  in  travel- 
ling from,  and  returning  to  his  home,  in  Peusacola,  Florida, 
while  engaged  in  and  about  the  defense  of  said  suit,  and  in 
consequence  of  said  injunction." 

The  defendants  demurred  to  the  complaint,  on  account  of 
the  insufficiency  of  the  breach  assigned,  in  alleging  that  the 
imjunction  was  dissolved  by  the  Supreme  Court,  and  not  that 
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it  was  dissolved  by  said  Chancery  Court.  They  demurred, 
also,  to  "  that  part  of  the  complaint  which  claimed  damages 
for  costs  of  the  Supreme  Court,  and  for  counsel  fees  to  pro- 
cure the  dissolution  of  said  injunction  by  said  Supreme  Court, 
because  the  same  is  too  remote,  and  is  not  within  the  legal 
terms  and  conditions  of  the  bond,  and  is  not  the  natural  and 
proximate  consequence  of  the  injunction  or  dissolution  "  ; 
also,  to  "  that  part  which  claims  damages  on  account  of  the 
depreciation  in  the  value  of  the  mortgaged  propertv,  from 
the  20th  March  to  the  13th  July,  1876,  because  such  de- 
preciation is  not  the  natural  and  proximate  consequence  of 
the  suing  out  of  the  injunction,  and  is  too  remote,  and  is  not 
recoverable  under  the  terms  and  condition  of  said  bond." 
The  court  overruled  the  demurrers,  except  as  to  the  claim  of 
damages  for  costs  and  counsel  fees  incurred  in  the  Supreme 
Court,  and  sustained  it  as  to  that  ground  ;  and  the  complaint 
was  then  amended  by  striking  out  the  averments  as  to  such 
costs  and  counsel  fees.  The  defendants  then  pleaded,  "  in 
short  by  consent,  1st,  the  general  issue  "  ;  2d,  "  in  answer 
to  the  damages  claimed  on  account  of  the  alleged  depreci- 
ation of  the  mortgaged  property,"  that  the  mortgage  was 
paid  in  full  and  satisfied,  when  the  injunction  was  dissolvedj 
and  also  when  it  was  sued  out ;  3d,  such  payment  and  satis- 
faction of  the  mortgage,  "  in  answer  to  the  damages  claimed 
in  the  first  breach  assigned  "  ;  4th,  and  5th,  set-off  of  debts 
due  and  owing  to  said  Evans  by  defendants,  and  pleaded  by 
consent  of  said  Evans.  The  court  overruled  a  demurrer  to 
the  plea  of  set-off  of  an  open  account,  and  issue  was  then 
joined  on  all  the  pleas. 

On  the  trial,  each  party  reserved  exceptions  to  the  rulings 
of  the  court  on  questions  of  evidence,  and  also  in  the  matter 
of  charges  given  and  refused  ;  and  their  exceptions  are  noted 
in  the  same  bill.  The  defendants  objected  to  the  admission 
of  evidence  showing  the  depreciation  in  the  value  of  the 
mortgaged  property,  between  the  day  on  which  the  sale  was 
enjoined,  and  the  day  on  which  the  sale  was  made  after  the 
dissolution  of  the  injunction  ;  also,  to  the  admission  of  the 
bond,  the  proceedings  in  the  injunction  suit,  and  the  certifi- 
cate of  reversal  from  this  court ;  and  they  reserved  excep- 
tions to  the  overruling  of  these  objections.  The  plaintiff 
offered  to  prove  "  that  he  had  been  compelled  to  pay,  and 
had  paid,  the  costs  of  his  appeal  in  the  Supreme  Court  and 
in  said  Chancery  Court,  on  his  appeal  from  the  order  of  the 
chancellor  refusing  to  dissolve  the  injunction,  and  the  amount 
of  said  costs "  ;  also,  "  the  value  of  the  services  rendered 
by  his  counsel  in  procuring  the  dissolution  of  said  injunction 
by  the  Supreme  Court ";  but  the  court  excluded  this  evidence 
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asoflfered,  on  objection  by  the  defendant,  and  the  plaintiff  ex- 
cepted. The  plaintiff  offered  to  prove,  also,  "  that  his  neces- 
sary expenses  in  coming  from  his  home  in  Pensacola,  Flor- 
ida, to  Greenville,  Alabama,  to  make  the  sale  under  the 
mortgage  on  the  26th  August,  1876,  and  in  returning  to  his 
home  after  said  sale,  was  $20  ";  but  the  court  excluded  this 
evidence,  on  motion  of  defendants,  "  as  not  being  a  part  of 
the  proximate  damages  caused  by  the  injunction";  to  which 
ruUng  the  plaintiff  excepted.  Evans  testified,  as  a  witness 
for  the  defendants,  among  other  things,  "  that  defendants 
signed  said  bond  as  sureties  for  him,  and  at  his  request ; 
that  they  were  sureties,  and  only  sureties  on  said  bond." 
The  plaintiff  objected  to  this  evidence,  "  because  the  same 
was  illegal  and  irrelevant,"  and  he  reserved  an  exception  to 
the  overruling  of  his  objection. 

The  court  charged  the  jury,  among  other  things,  that  if 
the  injunction  was  dissolved  by  the  Supreme  Court  on 
appeal,  this  was  within  the  condition  of  the  bond,  so  far  as 
concerned  the  liability  of  the  defendants,  equally  as  if  the 
dissolution  had  been  by  the  Chancery  Court ;  and  that  the 
plaintiff,  if  entitled  to  recover  in  the  case,  "  was  entitled  to 
recover  the  depreciation  in  the  value  of  the  property,  from 
the  issue  of  the  injunction  to  its  dissolution,  or,  perhaps,  to 
the  sale."  To  each  of  these  charges,  with  others,  the  defend- 
ants duly  excepted.  The  plaintiff  reserved  an  exception  to 
a  charge,  given  by  the  court  on  the  request  of  the  defendants, 
as  to  the  manner  in  which  they  were  to  ascertain  the  depreci- 
ation of  the  mortgaged  property. 

The  appeal  is  sued  out  by  the  defendants,  who  here  assign 
as  error  all  the  adverse  rulings  of  the  court  on  the  pleadings 
and  evidence,  as  above  stated,  and  in  the  charges  given  and 
refused ;  and  by  consent,  entered  on  the  record,  the  plaintiff 
also  assigns  as  error  all  the  rulings  adverse  to  him. 

John  Gajible,  for  the  defendants  below. — The  condition 
of  the  bond  sued  on  is  not  the  condition  prescribed  by  the 
statute  (Code,  §  3869),  but  is  more  limited  :  it  is  not  "  on  the 
dissolution  of  the  injunction  "  simply,  but  on  its  dissolution 
"  by  the  said  Chancery  Court  on  the  bill  filed  by  the  said 
Evans."  If  these  words  had  been  struck  out,  or  the  statutory 
words  substituted  for  them,  it  would  have  been  a  material 
alteration  of  the  bond,  and  would  have  discharged  the  sure- 
ties, unless  done  with  their  consent.  The  contract  of  sureties 
is  strictissimi  juris.  They  have  a  right  to  stand  on  its  pre- 
cise terms ;  and  any  material  alteration,  "  whether  it  con- 
sists in  the  amount  of  the  obligation,  or  in  the  time  or  man- 
ner of  performing  it,"  discharges  them. — McKay  &  McDonald 
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V.  Dodge  <&  3IcKay,  5  Ala.  588  ;  Haden  v.  Broian,  18  Ala.  641 ; 
Johnston  v.  Flint,  34  Ala.  673  ;  Bang  v.  Strong,  7  Hill,  250  ; 
3Iiller  v.  Stewart,  9  Wheaton,  681 ;  United  States  v.  Boyd, 
15  Peters,  187 ;  McMichael  v.  Webb,  6  Howard,  292  ;  Leggett 
V.  Humphries,  21  Howard,  66  ;  Smith  v.  United  States,  2  Wal- 
lace, 219 ;  Eellogg  v.  Stockton,  29  Penn.  St.  460 ;  3IcCloskey  v. 
Cromivell,  1  Kernan,  598 ;  Bankhead  v.  Broian,  5  Hill,  N.  Y. 
635 ;  3  Kent's  Com.  183,  3d  ed.;  Wright  v.  Johnston,  8  Wen- 
dell, 512  ;  Hunt  v.  Smith,  17  Wendell,  179 ;  Dobbin  v.  Brad- 
ley, 17  Wendell,  422  ;  Walworth  v,  Thompson,  2  Comstock,  540 ; 
Lewis  V.  Dunn,  6  Selden,  469  ;  1  Penn.  C.  C.  305 ;  United 
States  V.  Hillegos,  3  Wash.  C.  C.  70  ;  4  lb.  678  ;  37  Maine,  102  ; 
1  Eng.  L.  &  Eq.  1 ;  21  lb.  304 ;  2  Parsons  on  Contracts,  17  ; 
10  Johns.  180. 

Hekbekt  &  BuELL,  contra. — In  the  construction  of  con- 
tracts, to  determine  the  intention  and  obligation  of  the  par- 
ties, the  same  rule  applies  alike  to  principal  and  surety.  It 
cannot  be  construed  to  mean  one  thing  as  against  the  princi- 
cipal,  and  another  and  different  thing  as  against  the  sureties  ; 
but  it  must  receive  a  reasonable  interpretation,  according  to 
the  intention  of  the  parties,  as  disclosed  by  the  instrument, 
when  read  in  the  light  of  the  surrounding  circumstances,  and 
the  purposes  for  which  it  was  made. — Brandt  on  Suretyship, 
106-08  ;  Levy  v.  Taylor,  24  Md.  282  ;  2  Parsons  on  Contracts, 
499-505,  5th  ed.;  1  Brick.  Dig.  386,  §§  161-66.  The  bond 
shows  on  its  face  the  purpose  for  which  it  was  executed ; 
and  when  read  in  connection  with  the  existing  statutory  pro- 
visions, with  notice  and  knowledge  of  which  the  parties  are 
chargeable,  and  with  the  results  effected  by  it,  the  parties 
must  be  presumed  to  have  contemplated  and  provided 
against  an  eventual  dissolution  of  the  injunction,  whether 
by  the  chancellor  in  the  first  instance,  or  by  this  court  on 
appeal. — Reusch  v.  Demass,  34  Mich.  95  ;  Hanna  v.  Petroleum 
Co.,  23  Ohio  St.  622 ;  Watts  v.  Waddle,  6  Peters,  389  ;  Sea- 
cord  V.  Morgan,  3  Keyes,  N.  Y.  636 ;  Jordan  v.  Agaivam 
Woollen  Co.,  106  Mass.  571  ;  Sherry  v.  State  Bank,  6  Ind.  397. 
A  literal  construction  of  the  bond  would  relieve  the  sureties 
from  liability,  if  the  injunction  had  been  dissolved  by  the 
chancellor  in  vacation,  and  not  by  the  court  in  term  time  ;  a 
construction  which  could  hardly  be  contended  for.  As  to 
the  damages  recoverable,  see  Mysenberg  v.  Schlieper,  48  Mo. 
426 ;  High  on  Injunctions,  964,  967,  971,  and  cases  cited ; 
Holmes  v.  Weaver,  52  Ala.  516. 

STONE,  J. — The  present  suit  was  brought  by  Tate,  against 
the  sureties  of  Evans,  on   the  injunction  bond  which  was 
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executed  by  the  latter,  to  obtain  the  injunction  whicli  was 
dissolved  by  the  order  of  this  court,  in  2'ate  v.  Evans,  54  Ala. 
16.  To  obtain  an  injunction,  such  as  was  granted  in  that 
cause,  the  party  applying  is  required  by  the  statute  to  give 
bond,  *'  conditioned  to  pay  all  damages  which  any  person 
may  sustain  by  the  suing  out  of  such  injunction,  if  the  same 
is  dissolved."— Code  of  1876,  §  3871.  The  condition  of  the 
bond  given,  sued  on  in  this  action,  is  to  pay  "  all  damages 
which  any  person  may  sustain  by  the  suing  out  of  said 
injunction,  if  the  same  is  dissolved  by  the  Court  of  Chancery, 
on  the  bill  filed  by  the  said  Holden  Evans  as  aforesaid." 
There  was  a  demurrer  interposed  to  the  complaint,  assigning 
grounds.  One  ground  assigned  was,  that  the  complaint 
failed  to  show  a  liability,  in  this,  that  defendants  had  only 
bound  themselves  to  pay  damages,  if  the  injunction  was  dis- 
solved by  the  Chancery  Court,  and  the  complaint  contained 
no  averment  that  the  Chancery  Court  had  dissolved  the 
injunction.  The  dissolution  was  by  the  order  of  this  court, 
rendered  on  appeal  from  the  interlocutory  decree  of  the 
chancellor  refusing  to  dissolve  ;  and  such  is  the  averment  of 
the  complaint. 

We  have  several  decisions  of  this  court,  bearing  on  the 
question  of  the  liability  of  the  makers  of  injunction,  and 
other  kindred  bonds,  and  the  extent  of  such  liability.  Fer^ 
guson  V.  Baber,  24  Ala.  402,  was  a  suit  on  a  bond  in  a  detinue 
suit,  given  by  the  plaintiif  to  obtain  a  seizure  of  the  chattels 
sued  for.  The  effect  of  such  seizure,  under  our  statutes,  is, 
to  place  the  property  sued  for  in  the  custody  of  the  law,  and 
thus  to  secure  to  the  plaintiff  the  fruits  of  his  judgment,  if 
he  recovers.  To .  obtain  such  order  of  seizure,  the  plaintiff 
must  make  oath  to  his  ownership  of  the  property,  and  give 
bond,  conditioned,  if  he  fail  in  the  suit,  to  pay  the  defendant 
all  such  costs  and  damages  as  he  may  sustain  from  the 
wrongful  suing  out  of  the  writ,  or  'wrongful  complaint,'  as 
the  statute  now  stands. — Clay's  Dig.  317,  §  31  ;  Code  of 
1876,  §  2942.  There  was  verdict  and  judgment  for  the 
defendant  in  that  case ;  and  on  writ  of  error  to  this  court, 
the  judgment  of  the  Circuit  Court  was  affirmed.  Baber  then 
sued  on  the  detinue  bond,  to  recover  the  costs  and  damages 
he  had  sustained.  The  question  was  made,  whether  the 
bondsmen  were  liable  for  defendant's  attorney's  fees  in  this 
court.  It  was  ruled,  by  a  majority  of  the  court,  that  they 
were  not,  Goldthwaite,  J.  dissenting. 

Bullock  V.  Ferguson,  30  Ala.  227,  Avas  a  suit  on  an  injunc- 
tion bond.  The  injunction  had  been  dissolved  by  the  chan- 
cellor, and,  on  appeal  by  the  complainant  to  this  court,  the 
decree  of  the  chancellor  was  affirmed.     There  was  then  suit 
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on  the  injunction  bond,  and  the  question  was  again  made, 
whether  the  bondsmen  were  liable  for  the  defendant's  coun- 
sel fees  in  this  court.  The  majority  of  the  court,  following 
Ferguson  v.  Baher,  held  they  were  not.  The  report  of  the 
case  shows  that  the  writer  of  this  opinion  preferred  to 
remain  uncommitted  on  that  question.  The  case  of  Holmes 
V.  Weaver  was  a  suit  on  an  injunction  bond,  but  presented 
no  question  of  attorney's  fees  in  this  court.  It  re-aflSrmed 
the  doctrine,  asserted  in  the  older  cases,  that  in  such  action, 
reasonable  counsel  fees,  incurred  in  the  court  below,  may  be 
recovered  as  damages. — 52  Ala.  516  ;  Garrett  v.  Logan,  19  Ala. 
344;  Miller  v.  Garrett,  35  Ala.  96;  Seay  v.  Greenwood,  21 
Ala.  491 ;  Pounds  v.  Hamner,  57  Ala.  342. 

In  the  case  of  Ferguson  v.  Baher,  24  Ala.  402,  it  was  said  : 
"  The  bond  before  us  [detinue  bond]  contemplates  the  pay- 
ment of  such  damages  as  may  have  been  occasioned  by  the 
wrongful  suing  out  of  the  writ,  if  the  plaintiffs  should  fail  in 
the  suit."  The  main  reason  given  in  that  case,  for  disallow- 
ing attorney's  fees  in  this  court,  as  damages  sustained  from 
the  wrongful  suing  out  of  the  writ,  was,  that  the  writ  of 
error,  or  appeal  to  this  court,  is  in  the  nature  of  a  new  suit — 
not  the  suit  in  which  the  bond  is  given.  A  writ  of  error,  or 
appeal,  is,  in  a  limited  sense,  a  new  suit ;  but,  in  another 
sense,  it  is  but  a  continuation  of  the  proceeding.  It  is  also 
inferable  from  the  reasoning  and  rulings  in  our  earlier  cases, 
that  our  predecessors  intended  to  limit  the  recovery  of  the 
counsel  fees,  to  that  portion  of  the  defense  which  was  caused 
or  rendered  necessary  by  the  writ  of  seizure,  levy  of  attach- 
ment, or  the  restraining  order,  as  the  case  might  be ;  and 
that  it  does  not  extend  to  the  defense  of  .the  entire  action, 
thus  commenced. 

It  is  true  that,  for  bringing  an  action  in  any  of  the  ordi- 
nary forms,  no  matter  how  groundless  the  claim,  no  action 
for  damages  lies  at  the  suit  of  the  defendant,  for  costs  and 
damages  suffered  by  him  in  making  his  defense.  When, 
however,  the  remedy  resorted  to  is  statutory,  and  beyond 
the  line  of  ordinary  legal  proceedings,  our  statutes  bave, 
in  many  cases,  thrown  safe-guards  around  the  rights  of 
defendants.  Suits  are  instituted  by  plaintiffs,  on  ex-parte 
statements,  and  assumptions  of  fact.  If,  on  such  ex-parte 
representation  or  claim,  it  is  proposed  to  disturb  possession 
of  property,  or  to  restrain  action  as  a  remedial  precaution, 
our  statutes  have  provided  remedies  to  meet  these  ends, 
adap-ted  to  most  of  the  emergencies  that  arise  in  human 
transactions.  Property  may  be  attached  on  various  grounds  : 
debts  due  to  defendants  may  be  reached  and  secured  under 
process  of  garnishment,  issued  in  aid  of  a  pending  suit  for 
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money,  at  any  time  after  the  institution  of  such  suit ;  in 
suits  to  recover  chattels  in  specie,  the  property  sued  for  may 
be  seized  and  secured  at  the  very  inception  of  the  litigation ; 
and  an  injunction  from  the  Chancery  Court,  restraining 
action,  may  be  awarded  on  an  ex-parte  application,  without 
notice  to  the  defendant,  and  hence  before  he  has  had  an 
opportunity  to  be  heard  in  his  own  defense.  But,  before 
these  processes  will  be  granted,  the  party  invoking  them 
must  present  a  state  of  averred  facts,  verified  by  his  oath, 
and  execute  a  bond  to  indemnify  the  defendant  against 
costs  and  damages.  The  condition  of  the  bond  is  not  the 
same  in  all  cases,  but  is  varied  so  as  to  prevent  the  abuse, 
and  compensate  the  wrong,  which  the  legislature  feared 
might  be  perpetrated  in  the  several  classes  of  cases.  The 
bond  in  detinue  protects  the  defendant,  and  compensates 
him  in  damages,  only  in  the  event  the  plaintiff  fails  in  the 
action.  No  matter  how  causeless  the  seizure — how  safe 
the  right  of  the  plaintiff  would  have  remained  without  it — 
this  furnishes  no  cause  of  action,  if  the  property  is  found  to 
be  the  plaintiff's. 

The  bond  in  attachment,  and  in  garnishment,  which  is  only 
a  species  of  attachment,  is  intended  to  protect  defendants 
against  an  unnecessary  resort  to  this  extraordinary  remedy. 
If  there  is  no  ground  for  such  process,  damages  may  be 
recovered,  although  the  debt  claimed  is  actually  due,  and  is 
recovered.  Injunctions  restrain  action,  and  the  maintenance 
or  breach  of  the  bond  depends  on  the  success  or  failure  of 
the  suit  or  litigation,  in  aid  of  which  it  is  obtained.  If  the 
injunction  is  made  perpetual,  the  defendant  has  sustained 
no  legal  damage:  If  it  is  dissolved,  there  is  a  breach  of  the 
bond,  and  an  action  lies. 

Now,  it  is  manifest  that  no  uniform,  unbinding  measure  of 
damages  can  be  declared,  which  will  fit  every  phase  of  each 
variety  of  bond,  which  may  be  the  subject  of  a  suit  for  dama- 
ges. Each  must{depend,  in  large  degree,  on  the  terms  and  pur- 
pose of  the  bond  sued  on.  The  legislature  provided  these 
several  extraordinary,  precautionary  remedies,  and  they  pre- 
scribed to  suitors  invoking  them,  that  they  should,  by 
bond,  secure  defendants  against  their  abuse.  Their  purpose 
extended  no  farther.  They  said'  to  suitors,  "You  may  em- 
ploy the  forms  prescribed  in  the  general  law ;  may  prosecute 
any  civil  claim  you  may  choose  to  assert ;  and  no  matter 
how  groundless  your  claim,  the  defendant  can  maintain  no 
valid  claim  for  damages  against  you.  If,  however,  you  resort 
to  these  statutory,  extraordinary  remedies  requiring  bond, 
then,  you  render  yourself  liable  for  the  damage  tlje  defendant 
sustains   by  such  wrongful  suit.     Invoking  the   helps  the 
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statute  offers  you,  you  proceed  at  your  peril;  and  both  you 
and  your  sureties  must  respond  in  damages,  for  every  injury 
you  do  the  defendant,  within  the  condition  and  scope  of  your 
iDond."  Rulings  on  the  various  classes  of  bonds  we  have 
been  discussing  will  be  found  in  the  authorities  cited  above, 
and  in  1  Brick.  Dig.  171,  §§  263  et  seq  ;  Drake  v.  Webb,  63  Ala. 
696  ;  Pounds  v.  Hamner,  57  Ala.  342  ;  Barber  v.  Ferrill,  lb.  446. 

As  we  have  shown  above,  the  scope  of  the  different  classes 
of  bonds  is  not  uniformly  the  same.  The  scope  and  extent 
of  the  liability  of  the  bondsmen,  on  the  various  classes  of 
bonds  mentioned,  is  the  damage,  natural  and  proximate, 
caused  by  the  litigation  inaugurated  by  the  giving  of  the 
bond.  We  think  our  predecessors  fell  into  an  error,  in  the 
cases  of  Ferguson  v.  Baber,  and  Bullock  v.  Ferguson,  when 
they  held  the  bondsmen  not  liable  for  attorney's  fees  in  this 
court.  In  each  of  the  cases,  the  defendant  needed  the  ser- 
vices of  counsel  in  this  court ;  and  that  need  or  want  was 
caused  by  the  writ  sued  out,  and  wrongfully  sued  out  against 
him.  The  institution  of  the  suit  in  the  court  below,  and 
judgment  thereon,  gave  the  plaintiff  the  right  to  briog  the 
case  to  this  court,  by  writ  of  error,  or  appeal ;  he  did  so 
bring  his  case  to  this  court,  and  obtained  its  judgment 
thereon  ;  and  he  thus  forced  on  the  defendant  the  expense  of 
defending  in  this  court,  to  the  same  extent,  and  as  directly, 
as  he  had  put  that  burden  on  him  in  the  court  below.  Sup- 
pose, in  either  of  those  cases,  the  plaintiff  had  erroneously 
recovered  in  the  court  below,  and  the  defendant  had  been 
forced  to  appeal,  and  did  appeal  to  this  court,  and  thereby 
obtained  relief  from  the  erroneous  judgment  against  him ; 
would  not  the  expense  of  prosecuting  the  writ  of  error  or 
appeal  have  been  damages,  caused  by  the  wrongful  suing 
out  of  the  writ  ?  Suppose,  again,  the  defendant  had  erro- 
neously succeeded  in  the  court  below,  and  thus  acquired  a 
right  to  sue  on  the  bond  ;  and  the  plaintiff  had  brought  the 
case  to  this  court,  obtained  a  reversal,  and  established  the 
right  he  had  asserted  by  his  suit ;  could  the  defendant  main- 
tain a  suit  on  the  bond,  and  recover  for  the  breach  the 
judgment  of  the  court  below  had  established?  Or,  would 
not  the  judgment  of  this  court  be  a  full  answer  to  his  action? 
We  think  our  predecessors  erred  in  confining  the  liability 
of  the  bondsmen  to  the  damage  suffered  in  the  court  below. 

The  peculiar  features  of  this  case  have  caused  us  to 
extend  these  remarks  farther  than  we  otherwise  would  have 
done.  By  the  letter  of  the  bond  given,  the  bondsmen  bound 
themselves  to  pay  damages,  if  the  injunction  was  dissolved 
by  the  Chancery  Court ;  and  the  argument  is,  that  the  bond 
is  not  broken,  because  the  Chancery  Court  of  Butler  did  not 
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dissolve  the  injunction.  If  we  were  to  follow  the  seeming 
lead  of  the  cases  of  Ferguson  v.  Baber,  and  Bullock  v.  Fergu- 
son, we  would  be  driven  to  the  following  strange,  if  not 
anomalous  results  :  First,  that  for  obtaining  the  dissolu- 
tion of  an  injunction  wrongfully  sued  out,  full  compensation 
for  attorney's  fees  can  not  be  recovered,  unless  the  dissolu- 
tion is  obtained  in  the  court  below,  without  appeal  to  this 
court ;  second,  that  when  the  Chancery  Court  refuses  to 
dissolve,  and  this  court,  on  appeal,  reverses  its  decree,  and 
dissolves  the  injunction,  damages  can  be  recovered  for  ser- 
vices of  counsel  in  the  unsuccessful  attempt  to  obtain  dis- 
solution in  the  court  below,  but  can  not  be  recovered  for 
such  services,  though  successful,  rendered  in  this  court, 
without  which  the  injunction  would  not  have  been  dissolved. 
With  all  proper  respect  for  our  predecessors,  it  would  seem 
that  all  necessary  and  proper  expenses  incurred  to  procure 
the  dissolution,  6r  to  prevent  its  re-instatment,  in  the  court 
below,  or  in  this  court,  are  the  natural  and  proximate  result 
of  the  wrongful  suing  out  of  the  injunction,  and  are  recover- 
able as  damages.  The  error,  if  not  absurdity  of  the  opposite 
ruling,  is  shown,  we  think,  by  the  rulings  which  the  special 
judge  felt  himself  bound  by  precedent  to  make  in  this  case. 
He  allowed  a  recovery  for  attorney's  services  rendered  in 
the  Chancery  Court,  where  the  injunction  was  not  dissolved, 
and  disallowed  the  claim  for  similar  services  rendered  in  this 
court,  where  the  injunction  was  dissolved.  If  we  were  to 
affirm  his  ruling  in  this  regard,  we  would  place  ourselves  in 
this  further  anomalous  position.  The  obligation  of  the  bond, 
as  we  have  seen,  is  to  pay  damages,  in  the  event  the  injunc- 
tion is  dissolved  by  the  Chancery  Court.  We  would  be 
holding,  that  this  language  is  broad  enough  to  embrace  a 
dissolution  by  this,  the  Supreme  Court,  and  yet  not  broad 
enough  to  provide  for  the  professional  services  necessary  to 
procure  that  dissolution. 

In  Edwards  v.  Bodine,  11  Paige,  223,  Ch.  Walworth,  speak- 
ing on  this  subject,  said  :  "  The  necessity  of  paying  such 
counsel  fees  is  an  actual  damage,  which  the  defendants  have 
sustained  by  reason  of  the  injunction.  .  .  It  is  not  a 
mere  matter  of  discretion,  as  the  condition  of  the  bond  is 
imperative,  that  the  obligors  in  the  bonds  shall  pay,  to  the 
parties  enjoined,  such  damages  as  they  may  sustain  by 
reason  of  the  injunction.  Under  a  covenant  of  warranty  in 
a  conveyance,  also,  the  grantee,  who  has  been  evicted,  is 
allowed  to  recover  against  his  grantor  the  necessary  counsel 
fees  which  he  has  been  compelled  to  pay  in  defending  his 
title,  as  a  part  of  the  damages  which  the  grantee  has  sus- 
tained by  the  breach  of  the  covenant  of    warranty.     And  I 
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can  not  discover  any  distinction,  in  principle,  between 
that  case  and  the  one  now  under  consideration.  For,  if  the 
extra  counsel  fees,  which  the  grantee  had  necessarily  been 
compelled  to  pay  in  that  case,  in  an  unavailing  attempt  to 
defend  his  title,  were  a  part  of  the  damages  occasioned  by 
the  breach  of  warranty,  similar  counsel  fees,  which  these 
appellants  were  obliged  to  pay,  in  this  case,  to  obtain  a 
dissolution  of  the  injunction,  were  a  part  of  the  damages 
which  they  sustained  by  reason  of  that  injunction." 

In  Hayden  v.  Sample,  10  Mo.  215,  suit  was  brought  on  an 
attachment  bond,  conditioned  to  pay  all  damages  that  shoulql 
accrue  to  the  defendant,  or  any  garnishee,  in  consequence  of 
the  attachment.  Attorney's  fees  in  defending  and  defeating 
the  attachment  suit  were  claimed  as  damages.  The  attach- 
ment suit  had  gone  off,  on  a  plea  in  abatement.  Plaintiff 
recovered  in  the  court  below,  on  his  claim  for  counsel  fees  ; 
and  it  was  contended  in  the  Supreme  Court,'  that  the  condi- 
tion of  the  bond  did  not  extend  to,  or  embrace,  the  costs 
which  accrued  on  the  trial  of  the  issue  formed  on  the  plea 
in  abatement.  The  court  said  :  "  We  are  of  opinion  that 
these  costs  may  very  properly  be  considered  as  costs  accru- 
ing to  the  defendant,  '  in  consequence  of  the  attachment.' 
All  the  costs  of  the  subsequent  proceedings,  authorized  by 
the  act,  may  be  regarded  as  a  consequence  of  the  attach- 
ment." The  judgment  of  the  court  below  was  affirmed.  An 
examination  of*  the  report  of  that  case  will  show,  that  the 
court  included  under  the  general  term  costs  the  fees  paid  to 
counsel  in  maintaining  the  plea  in  abatement. 

In  the  case  of  Andreios  v.  Glenville  Woollen  Co.,  50  N.  Y. 
282,  motion  to  dissolve  an  injunction  was  made,  and  the 
motion  refused,  the  court  deeming  it  more  advisable  to  defer 
the  inquiry  into  the  merits  until  the  final  hearing.  Ou  final 
hearing,  the  motion  was  granted,  and  the  injunction  dis- 
solved. The  question  was,  whether  the  services  of  counsel 
in  making  the  motion  to  dissolve  could  be  recovered  as 
damages  in  a  suit  on  the  bond.  The  court  said  :  "  It  was 
proper  that  the  defendant  should  move,  at  the  earliest 
opportunity,  to  dissolve  the  inj auction.  His  motion  did  not 
fail  through  any  fault  ou  his  part,  or  any  defects  in  the 
merits  of  his  case.  The  court  simply  deferred  its  decision 
upon  the  merits,  until  the  trial.  The  result  which  must,  for 
the  purposes  of  this  application,  be  assumed  to  be  correct, 
shows  that,  if  the  decision  had  not  thus  been  deferred,  the 
motion  should  have  been  granted  when  made.  Under  these 
circumstances,  I  think  the  expenses  of  the  motion  were 
reasonably  and  properly  incurred,  as  a  direct  consequence  of 
the  injunction,  and  were  properly  allowed  by  the  referee." 
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See,  also,  Corcoran  v.  Judson,  24  N.  Y.  106  ;  Broivn  v.  Jones, 
5  Nev.  374 ;  Trapnall  v.  McAfee,  3  Mete.  Ky.  34  ;  Bank  v. 
Heath,  45  N.  H.  524  ;  Fitzpatrick  v.  Flagg,  12  Abb.  Pr.  189  ; 
Litilejohn  v.  Wilcox,  11  La.  Ann.  620  ;  McBae  v.  Brown,  12  La. 
Ann.  181  ;  Transit  Co.  v.  McRae,  13  La.  Ann.  214 ; 
Phelps  V.  Coqgeshall,  Ih.  440  ;  Murray  v.  Munford,  2  Cow.  400  ; 
Boyd  V.  Brisban,  11  Wend.  229. 

'  The  fees  recoverable,  however,  are  not  necessarily  for  the 
defense  of  the  whole  action.  They  are  limited  to  that  part 
of  the  defease,  or  the  whole,  as  the  case  may  be,  that  may 
be  rendered  necessary  by  the  writ  of  seizure,  or  injunction 
complained  of. — Andreios  v.  Glenville  Woollen  Co.,  50  N.  Y. 
282  ;  Berry  Bank  v.  Heath,  45  N.  H.  524;  Trapnall  v.  McAfee, 
3  Mete.  ky.  34 ;  Pettit  v.  Owen,  8  B.  Mon.  51  ;  Burgen  v. 
Shaver,  14  B.  Mon.  500  ;  Transit  Co.  McRae,  13  La.  Ann. 
214 ;  Phelps  v.  Coggeshall,  lb.  440  ;  Broion  v.  Jones,  5  Nev. 
374  ;  Sedg.  Dam.  397,  marg.,  and  note. 

We  have  felt  called  upon  to  consider  the  question 
noticed  first  above,  before  passing  on  the  demurrer,  because 
the  principles  we  have  been  discussing  enter:,  into  a  proper 
construction  of  the  bond  sued  on.  We  hold  the  construc- 
tion contended  for  is  too  narrow  and  technical.  The  power 
of  this  court  to  dissolve  injunctions  on  appeal,  is  co-exten- 
sive with  the  power  of  the  Chancery  Court.  The  spirit  and 
purpose  of  the  bond  were,  to  pay  damages  if  the  injunction 
was  dissolved.  An  appeal  has  always  laip  to  this  court, 
from  final  decrees  of  the  Chancery  Court ;  and  in  that  way, 
this  court  has  always  had  and  exercised  jurisdiction  to  dis- 
solve injunctions  in  dernier  resort.  When  the  present  bond 
was  executed  (March  20th,  1876),  the  statute  allowed  an 
appeal  from  interlocutory  decrees  of  the  chancellor,  dissolv- 
ing or  refusing  to  dissolve  injunctions. — Pamph.  Acts 
1874^5,  p.  265  ;  Code  of  1876,  §  3922.  The  parties,  in  execut- 
ing the  present  bond,  must  be  presumed  to  have  contracted 
in  reference  to  the  existing  statutes,  and  to  have  contem- 
plated a  dissolution  by  any  court  to  which  the  cause  could  be 
legally  carried. 

Reusch  V.  Demass,  34  Mich.  95,  was  a  suit  on  a  replevin 
bond.  The  maker  of  the  bond  had  instituted  a  suit  in  the 
Circuit  Court,  and  had  given  bond,  conditioned  that  if  the 
defendant  recover  judgment  against  him,  he  will  return  the 
property,  if  return  be  adjudged,  and  pay  such  sums  as 
defendant  may  recover  against  him.  Under  a  statute  of 
Michigan,  defendant  had  removed  the  cause  to  the  Superior 
Court  of  Detroit,  and  defendant  there  had  judgment.  It 
was  contended  in  defense,  that  the  bondsmen  were  not 
liable,  because  defendant's  recovery  was  not  in  the  court  in 
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which  the  bond  was  given,  and  to  which  it  was  returnable. 
The  court  said  :  "  As  this  bond  was  given  after  the  law 
came  in  force  which  authorized  such  suits  to  be  transferred, 
it  must  be  construed  to  apply  to  the  proceedings  in  what- 
ever court  they  may  be.  A  suit  in  the  Circuit,  might  become 
a  suit  in  the  Superior  Court,  at  the  option  of  the  defendant; 
and  the  transfer  was  as  fairly  contemplated  as  any  other 
step  in  the  cause, — as  a  trial  by  the  court  or  by  jury,  or  a 
judgment  by  default,  or  a  continuance  by  consent.  Every 
one  must  be  subject  to  the  incidents  of  the  litigation,  where- 
ever  they  may  be.  The  suit  is  the  same  suit  in  both 
courts,  and  the  removal  is  not  an  extraordinary  step,  but 
one  which  the  defendant  was  expressly  empowered  to  take, 
if  he  saw  fit."  The  defense  was  disallowed.  In  Jordan  v. 
Agaivam  Woollen  Co.,  106  Mass.  571,  a  defendant,  in  the 
Circuit  Court  of  the  United  States,  had  given  bond  with 
surety,  "  to  keep  and  perform  the  final  decree  in  the  cause, 
and  pay  all  sums  which  might  therein  and  thereby  be 
decreed  to  be  paid  by  him."  The  Circuit  Court  rendered  a 
final  decree  against  him,  for  damages  and  costs,  from  which 
he  appealed  to  the  Supreme  Court  of  the  United  States,  and 
gave  a  new  bond,  with  different  surety,  to  pay  all  such  costs 
as  that  court  should  decree  to  be  paid  to  plaintiff,  upon 
affirmance  of  the  decree  of  the  Circuit  Court.  The  Supreme 
Court  of  the  United  States  affirmed  the  decree  of  the  Cir- 
cuit Court,  with  costs  and  interest ;  and,  as  is  its  custom, 
sent  its  mandate  down  to  the  Circuit  Court ;  and,  pursuant 
to  the  mandate,  the  Circuit  Court  decreed  that  its  own  for- 
mer decree  be  affirmed,  with  costs  and  interest,  thus  adopt- 
ing the  decree  of  the  Supreme  Court.  There  was  suit  on 
the  original  bond,  as  a  common-law  obligation ;  and  the 
court  held  that  the  parties  to  it  were  liable  for  each  and 
every  item  of  the  affirmed  judgment. — See,  also,  Seacord  v. 
Morgan,  3  Keyes,  N.  Y.  636. 

It  results  from  what  we  have  said,  that  the  Circuit  Court 
did  not  err  in  overruling  the  first  and  second  grounds  of  the 
demurrer  to  the  complaint,  and  did  err  in  sustaining  the 
third  ground.  The  court  did  not  err  in  overruling  the  fourth 
ground  •  of  defendant's  demurrer,  which  relates  to  the 
depreciation  in  value  of  the  mortgaged  property,  pending 
the  injunction. — Drake  v.  Webb,  63  Ala,  596 ;  Bipley  v. 
Mosely,  57  Maine,  76. 

The  Circuit  Court  rightly  disallowed  plaintiff's  claim  for 
expenses,  in  coming  from  Pensacola  to  Greenville.  This 
was  but  the  accident  of  the  case,  and  too  remote  to  be  the 
subject  of  a  recovery.  The  bond  sued  on  showed,  on  its 
face,  that  it  was  given   in   a   suit  in  which  Evans  alone  was 
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complainant.  This  proved  that  Boiling  and  Caldwell  were 
only  sureties.  It  is  difficult  to  perceive  that  any  injury  was 
done  to  the  plaintiff  by  further  proof  of  a  fact  already  in 
evidence  ;  but  that  fact  should  have  exerted  no  influence  in 
the  assessment  of  damages.  In  suits  on  bonds,  the  liability 
of  the  sureties  is  the  same  as  that  of  the  principal. 

What  we  have  said  will  be  a  sufficient  guide  on  another 
trial.  On  the  assigments  by  Boiling  and  Caldwell,  we  find 
no  error  in  the  record.  On  the  assigments  by  Tate,  the 
judgment  is  reversed,  and  the  cause  remanded. 


McDuffie  V.  Cook. 

Application  for  Mandamus  to  Circuit  Clerk,  requiring  Approval 
of  Bond  as  Security  for  Costs  on  Contest  of  Election. 

1.  Contest  of  election;  approval  of  bond  as  security  for  costs;  when  mandamus 
lies. — la  the  matter  of  approving  a  bond,  tendered  to  him  as  security  for  the 
costs  of  a  contest  of  the  election  for  a  probate  judge  (Code,  §  335),  and  decid- 
ing as  to  the  saflQciency  of  the  sureties,  the  circuit  clerk  is  required  to  exercise 
oiwst-judicial  power;  and  the  exercise  of  this  power  will  not  be  controlled 
by  m/indamus. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  John  Moore. 

R.  M.  Weluamson,  for  the  appellant,  cited  Snedicor  v.  Bar- 
nett,  9  Ala.  434 ;  Williams  v.  Hart,  17  Ala.  102 ;  Governor  v. 
Wiley,  11  Ala.  172. 

Cook  &  Enochs,  contra,  cited  Ex  jmrte  Harris,  52  Ala.  87  ; 
Ex  parte  Thompson,  52  Ala.  98. 

SOMEEVILLE,  J. — This  is  an  application  by  the  appel- 
lant for  a  mandamus,  directed  to  the  appellee,  Cook,  who 
was  clerk  of  the  Circuit  Court  of  Lowndes  county,  to  compel 
him  to  approve  a  bond,  offered  to  be  given  as  security  for 
costs,  in  order  to  contest  an  election  for  the  office  of  judge 
of  probate  of  that  county.  Cook  declined  to  approve  the 
bond,  as  his  return  to  the  rule  nisi  shows,  for  two  reasons  : 
first,  because  it  was  not  such  a  bond  as  he,  the  respondent, 
was  authorized  and  required  by  law  to  approve ;  second, 
because  he  did  not  deem  the  sureties  tendered  sufficient  for 
the  said  bond,  or  for  the  sum  therein  named. 

Vol.  lxv. 
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Whether  such  a  bond,  when  required  to  contest  an  elec- 
tion for  the  office  of  the  judge  of  probate,  under  the  pro- 
visions of  section  335  of  the  Code  (1870),  is  to  be  taken 
simply  to  cover  the  costs  of  the  contest  generally,  or  is  to 
be  limited  to  a  penalty  not  exceeding  five  hundred  dollars, 
under  the  operation  of  section  304  of  the  Code,  is  a  question 
which  we  are  not  necessarily  called  on  to  decide  in  this  case. 
It  is  sufficient  to  say,  that  the  duty  which  is  imposed  by 
the  statute  on  the  circuit  clerk  is  of  a  g^/a-st-judicial  nature, 
and  involves  the  exercise  of  judgment  and  discretion.  As 
was  said  in  Ex  parte  Harris  (52  Ala.  87,  91) :  "  He  is  forbid- 
den to  approve,  if  the  bond  does  not  conform  to  the 
statutory  requisition.  Can  it  be  said,  that,  in  determining 
the  sufficiency  of  a  bond  in  this  respect,  ministerial,  and  not 
judicial  power,  is  exercised  ?  .  ■ .  .  He  must,  also,  inquire 
into,  and  pass  on  the  solvency  of  the  obligors.  This  requires 
the  hearing  and  weighing  of  evidence.  If  he  should  adjudge 
them  insufficient,  the  exercise  of  his  judgment  will  not  be 
controlled  by  mandamus."  This  case  expressly  overruled 
Ex  parte  Candee  (48  Ala.  586),  and  State,  ex.  rel.  v.  Ely, 
(43  Ala.  386),  in  which  the  opposite  conclusions  had  been 
reached. 

In  Ex  parte  Thompson  (52  Ala.  98),  it  was  expressly  de- 
cided, that  a  mandamus  would  not  be  awarded,  to  compel  the 
approval  of  a  bond,  which  was  refused  on  the  ground  of  the 
insufficiency  of  the  sureties, — which  is  the  identical  question 
involved  in  this  case.  In  Sioan  v.  Gray  (44  Miss.  393),  where 
the  statute  made  it  the  duty  of  the  clerk  of  the  Circuit 
Court  to  approve  the  bonds  of  all  county  officers,  the  act  of 
approval  was  held  to  be  so  far  judicial  in  its  nature,  that 
mandamus  was  held  not  to  lie  to  control  the  judgment  of  the 
clerk  as  to  the  approval  of  a  bond  presented  ;  and  such 
seems  to  be  the  general  current  of  settled  authority. — High 
on  Ex.  Eem.,  §§  46,  164,  326. 

The  prayer  of  the  relator  was  properly  refused,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Halso  V,  Seawrig^ht. 

Statutory  Heal  Action  in  nature  of  Ejectment. 

1.  Alienation  of  homestead  —A  mortgaf^e  (or  other  alienation)  of  the  home- 
stead, if  wanting  in  the  essential  element  of  the  voluntary  signature  and 
assent  of  the  wife, is  a  nullity  :  it  passes  no  estate  or  interest  in  the  land,  and 
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does  not  even  operate  by  way  of  estoppel    as    against    the  husband,   thongh 
founded  on  valuable  consideration. 

2.  Acknowledgment  of  conveyance  ;  nature  of  poioer  of  officer  taking  and  cer- 
tifying.—In  taking  and  certifying  the  acknowledgment  of  conveyances, an  officer 
exercises  power  which  is  strictly  ministerial,  and  in  no  respect  judicial. 

3.  Clerk  of  probate  judge  ;  statutory  powers. — The  clerk  ot  the  probate  judge, 
unlike  the  clerks  of  other  courts,  is  not  an  independent  officer,  clothed  with 
distinct  official  powers  and  duties,  to  be  exercised  on  his  own  responsibility  : 
but  is  a  mere  agent  or  deputy  of  the  judge,  in  whose  name  he  acts,  and  who 
is  responsible  lor  his  fidelity. 

4.  Same  ;  taking  acknowledgment  of  conveyance  of  homestead.  — By  the  general 
statute  (Code,  §  7o2,  subd.  6),  the  clerk  of  a  probate  judge  is  authorized  "to 
do  all  acts  not  judicial  in  their  character,"  and  "to  take  and  certify  acknowl- 
edgments and  proof  of  instruments  authorized  to  be  recorded "  ;  and  this 
statute  being  of  force  when  the  suqsequent  statute  was  passed  (April  23,  1873) 
prescribing  the  manner  in  which  alienations  of  the  homestead  should  be 
acknowledged  and  certified,  and  giving  the  power  to  judges  of  probate,  with 
other  judicial  officers  particularly  named,  to  take  and  certify  such  acknowl- 
edgments, the  power  must  be  held  to  be  conferred  on  their  clerks  also,  though 
not  expressly  named. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  P.  Hubbard. 

D.  BuELL,  for  appellant. 

BRICKELL,  C.  J.— This  was  a  real  action  for  the 
recovery  of  lands,  in  which  the  appellant,  as  administrator 
of  William  Mercer,  deceased,  was  plaintiff,  and  the  appellee, 
Seawright,  the  tenant  in  possession,  was  defendant.  On 
motion,  the  appellee  Graydon,  as  the  landlord  of  Seawright, 
was  made  a  party  defendant.  On  the  trial,  upon  the  plea  of 
not  guilty,  the  plaintiff  deduced  title  to  the  lands  from  a 
mortgage  executed  to  his  intestate  in  his  life-time,  by  Gray- 
don and  wife,  on  the  14th  day  of  March,  1874 ;  the  acknowl- 
edgment of  which  is  in  due  form,  purporting  to  have  been 
taken  and  certified  by  the  judge  of  probate  of  the  county  of 
Butler,  in  which  county  the  lands  are  situated.  The  lands 
conveyed  are  in  quantity  two  hundred  acres,  and,  when  the 
mortgage  was  executed,  were  used  and  occupied  by  the 
mortgagor  and  his  wife  as  the  homestead.  It  was  shown  by 
parol,  without  objection,  that  the  acknowledgment  of  the 
execution  of  the  mortgage  was  not  taken  by  the  judge  of 
probate,  but  was  in  fact  taken  and  certified  by  his  clerk 
duly  appointed.  The  Circuit  Court  was  of  opinion,  and  so 
instructed  the  jury,  that  the  clerk  of  the  judge  of  probate 
was  without  authority  to  take  and  certify  the  acknowledgment 
of  alienations  of  the  homestead,  and,  of  consequence,  that 
the  mortgage  was  inoperative  and  void.  The  correctness  of 
this  instruction  is  the  only  matter  of  inquiry  in  the  case,  as 
it  has  been  argued  by  counsel,  and  we  limit  our  opinion  to 
its  consideration. 

Vol.  lxy. 
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It  is  the  mandate  of  the  present,  as  it  was  of  the  con- 
stitution of  1868,  of  force  when  the  mortgage  was  executed, 
that  an  alienation  of  the  homestead,  by  mortgage  or  other- 
wise, by  a  husband,  shall  not  be  valid,  without  the 
voluntary  signature  and  assent  of  the  wife.  Any  alienation 
not  conforming  to  this  constitutional  mandate —  wanting  in  the 
essential  element  of  the  voluntary  signature  and  assent  of 
the  wife — is  incapable  of  passing  any  estate  or  interest 
in  the  homestead.  It  can  not  operate,  by  estoppel  or  other- 
wise, against  the  husband,  though  executed  by  him  volun- 
tarily, upon  a  valuable  consideration  :  it  is  simply  void — a 
nullity,  to  all  intents  and  purposes. 

Until  the  act  of  April  23,  1873,  there  was  no  statute  pre- 
scribing any  particular  mode,  in  which  it  should  be  ascer- 
tained and  manifested  that  the  signature  and  assent  of  the 
wife  to  the  alienation  was  voluntary.  Whenever  the  aliena- 
tion was,  prior  to  that  statute,  acknowledged  before  an 
officer  having  authority  to  take  and  certify  the  acknowledg- 
ment of  the  execution  of  conveyances  of  real  estate  by  mar- 
ried women,  and  the  certificate  declared  (as  it  must  have 
been  declared,  to  be  sufficient,  and  in  conformity  to  the 
statutes),  that  she  acknowledged  the  execution  of  the  con- 
veyance was  voluntary,  it  was  held  a  sufficient,  valid  aliena- 
tion, satisfying  the  constitutional  mandate.  The  4th  section 
of  the  act  referred  to  provided  the  mode  in  which  it  should 
be  manifested  that  the  signature  and  assent  of  the  wife  to 
the  alienation  was  voluntary.  Its  words  are  :  '*  No  mort- 
gage, or  other  alienation,  of  any  homestead  exempted  by 
this  act,  by  the  owner  thereof,  if  a  married  man,  shall  be 
valid,  without  the  "voluntary  signature  and  assent  of  his 
wife  ;  which  voluntary  signature  and  assent  must  be  shown 
by  the  examination  of  the  wife,  separate  and  apart  from  the 
husband,  touching  the  same,  had  before  a  Circuit  or  Supreme 
Court  judge,  chancellor,  or  judge  of  probate,  and  must  be 
certified  to,  in  writing,  indorsed  upon  such  mortgage,  by 
such  judge  or  chancellor,in  the  following  form,"  &c. — Pamph. 
Acts  1872-3,  p.  65.  By  an  act  approved  December  13th, 
1873  (Pamph.  Acts  1873,  p  54),  notaries  public,  or  justices 
of  the  peace,  were  clothed  with  the  power  of  taking  and 
certifying  the  examination  of  the  wife. 

The  power  created  and  conferred  by  the  statute  originally, 
though  confined  in  terms  to  judicial  officers,  was  not  in  its 
nature  or  character  judicial — it  was  strictly  ministerial.  The 
officer,  in  the  discharge  of  the  duty,  is  not  required  to 
adjudge  or  determine  any  fact — he  makes  no  decision.  The 
duty  is  fully  performed,  when  separate  and  apart  from  the 
husband  he  examines  the  wife,   and  the  wife  only,  inquiring 

(28) 
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of  her  whether  she  will  acknowledge  that  she  signed  the 
alienation  of  her  own  free  will  and. accord,  without  fear,  con- 
straint, or  persuasion  of  her  husband  ;  and  in  proper  form 
he  certifies  the  fact  on  the  conveyance.  If  he  knows  the 
wife,  he  merely  states  the  fact ;  and  if  she  is  not  known  to 
him,  the  fact  that  she  was  made  known,  or  identified.  The 
wife  may  refuse  to  make  the  acknowledgment ;  and  though  it 
could  be  fully  proved  that  she  had  previously  signed  the 
conveyance  freely  and  voluntarily,  in  the  absence  of  all 
influence  from  the  husband,  the  officer  could  not  ascertain 
and  certify  the  facts.  The  whole  purpose  of  the  statute  is 
to  charge  the  duty  of  taking  and  certifying  the  present 
acknowledgment  of  the  wife.  If  it  were  judicial  power  the 
officer  exercised,  the  certificate  could  not  be  impeached 
collaterally,  because  of  the  duress  of  the  husband  :  it  would 
be  conclusive,  until  vacated  in  some  judicial  proceeding. 
It  would  be  void,  if  the  officer  taking  it  was  related  to  the 
parties,  in  any  of  the  degrees  which  by  statute  disqualify 
judicial  officers.  There  would  be  no  responsibility  for  negli- 
gence in  the  performance  of  the  duty,  or  for  a  malicious, 
corrupt  refusal  to  perform.  There  is  not,  in  the  nature  or 
character  of  the  duty,  any  element  of  judicial  power  ;  and 
this  must  have  been  the  view  of  the  legislature,  when,  sub- 
sequently, notaries  public,  who  are  ministerial  officers,  were 
clothed  with  the  power  of  taking  and  certifying  the  examina- 
tion.— See  Lynch  V.  Llvingston,8  BsLvhonr,  463;  S.  C,  2  Selden 
(N.Y.),422. 

The  statute  of  force  long  prior  to,  and  when  these  statutes 
■were  enacted,  and  which,  it  must  be  presumed,  was  known 
to  the  legislature,  had  defined  the  power  of  the  clerk  of  the 
probate  judge  as  follows  :     "  1.      To  do  all  acts  not  judicial 

m  their  character 3.  To  administer  oaths 

relating  to  the  business  of  the  court,  and  take  and  certify 
acknowledgments  and  proof  of  instruments  authorized  to  be 
recorded."— Code  of  1876,  §  702,  subd.  6.  Whatever  of 
mere  ministerial  power  or  duty  is  by  law  devolved  on  the 
judge  of  probate,  this  statute  contemplates  the  clerk  shall 
have  full  authority  to  exercise  and  perform.  Subsequent 
statutes,  imposing  power  and  duty  on  the  judge,  are  to  be 
read  and  construed  in  connection  with  this  statute  ;  and 
there  can  be  no  intendment  that  the  power  and  duty,  if  it  is 
not  judicial — if  it  is  ministerial — in  the  absence  of  prohibi- 
tion, shall  not  be  exercised  or  performed  by  the  clerk.  If 
the  power  is  to  take  and  certify  acknowledgment  or  proof  of 
instruments  which  may  be  recorded,  it  falls  within  the  par- 
ticular enumeration  of  the  powers  the  clerk  can  exercise.     It 

can  not  be  of  importance  that  such  statutes  may  specify  the 
Vol.  lxt. 
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judge  of  probate  only,  omitting  all  mention  of  the  clerk 
in  conferring  the  power.  There  is  no  statute  conferring 
power  on  the  judge,  which  makes  mention  of  the  clerk,  and 
declares,  in  express  terms,  that  he  may  also  exercise  the 
power.  All  statutes  ar6  read  and  construed  in  the  light  of 
the  common  law,  and  of  pre-existing  statutes  relating  to  the 
same  subject.  The  rules  of  the  common  law  remain  of  force, 
except  so  far  as  the  statute  abrogates  them;  and  pre-existing 
statutes,  except  so  far  as  they  may  be  inconsistent  with,  and 
repugnant  to  later  legislative  enactments.  There  is  no  pre- 
sumption, or  intendment,  of  a  legislative  intention  to  abro- 
gate the  one,  or  to  repeal,  cr-eate  exceptions  to,  or  withdraw 
from  the  operation  of  the  other. 

Upon  what  solid  reason  can  it  be  supposed  it  was  the  pur- 
pose of  the  legislature  to  prohibit  the  clerk  of  the  judge  of 
probate  from  exercising  the  power  of  taking  and  certifying 
the  examination  of  the  wife,  as  to  her  signature  and  assent 
to  an  alienation  of  the  homestead,  thus  creating  an  excep- 
tion to  the  statute  which  empowers  the  clerk  to  take  and 
certify  the  acknowledgment  of  conveyances,  whenever  the 
judge  has  the  power  ?  Stress  is  laid  upon  the  fact,  that 
judicial  officers  only  were  named  in  the  statute  originally, 
omitting  «,ll  mention  of  clerks,  or  other  ministerial  officers, 
mentioned  in  the  statute  referring  to  all  other  conveyances. 
But  the  power  and  duty  is  not  judicial — it  is  ministerial — 
whatever  may  be  the  character  of  the  officer  upon  whom  it 
is  conferred.  It  is  mere  conjecture,  from  the  omission  of 
clerks,  and  other  ministerial  officers,  that  there  was  an 
intention  to  withdraw  the  alienation  of  the  homestead  from 
the  operation  of  the  statute  defining  the  power  of  the  clerk 
of  the  judge  of  probate  ;  and  it  is  not  upon  conjecture  that 
safe  statutory  construction  can  rest.  If  the  legislature  had 
deemed  it  proper  to  repeal  so  much  of  the  statute  as  author- 
izes clerks  of  the  Circuit  Courts,  registers  in  chancery,  and 
the  clerk  of  this  court,  to  take  and  certify  the  acknowledg- 
ment of  conveyances,  it  would  scarcely  be  contended  the 
statute  must  be  construed  as  repealing  by  implication  the 
statute  which  expressly  clothes  the  clerk  of  the  probate 
judge  with  the  power  and  duty  of  taking  and  certifying  such 
acknowledgments.  The  repealing  statute  would  not,  by 
implication,  be  extended  beyond  the  fair,  just  meaning  of 
its  words.  Yet,  it  could  be  inquired,  why  the  legislature 
should  have  withdrawn  the  power  and  duty  from  clerks  of 
other  courts,  leaving  it  in  the  hands  of  the  clerk  of  the  pro- 
bate judge, — an  officer,  it  may  be,  of  lesser  dignity,  and  not 
of  higher  responsibility.  That  inquiry  would  be  addressed 
to  the  policy  or  expediency  of  the  enactment,  rather  than  to 
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its  construction.  When  on  the  probatje  judge  was  devolved 
the  duty  of  taking  and  certifying  the  examination  of  the 
wife,  to  an  alienation  of  the  homestead,  the  pre-existing 
statute  intervened,  and  authorized  the  clerk  of  his  appoint- 
ment, in  his  name,  to  take  and  certify  it.  For  all  legal  pur- 
poses, and  in  contemplation  of  law,  the  act  of  the  clerk  is 
the  act  of  the  judge.  Unlike  the  clerk  of  the  Circuit  Court, 
or  the  register  in  chancery,  or  the  clerk  of  this  court,  the 
clerk  of  the  probate  judge  is  not  a  separate,  independent 
officer,  clothed  with  distinct  official  power  and  duty,  to  be 
exercised  on  his  own  responsibility.  He  is  a  mere  agent,  or 
deputy,  acting  for,  and  in  the  name  of  a  principal,  who  is 
answerable  for  his  fidelity.  It  is  the  power  and  duty  of  the 
principal  he  can  exercise,  so  far  as  the  law  permits  its  dele- 
gation. The  law  sanctions,  expressly  by  its  own  terms 
makes' a  full  delegation,  of  all  other  than  judicial  power  ;  and 
it  is  not  material  whether  the  power  is  conferred  by  pre- 
existing, or  by  subsequent  statutes.  If  by  subsequent 
statutes,  the  delegation  is  by  legal  intendment  incorporated, 
if  it  is  not  prohibited. 

We  can  not  concur  in  the  opinion  of  the  Circuit  Court. 
The  mortgage  was  properly  executed  and  certified. 

Reversed  and  remanded. 


Wood  &  Houston  v,  Steele. 

BUI  in   Equity  for   Injunction   and  Equitable  Set-off  against 

Judgment. 

1.  Fraudulent  iran^er  of  note. — It  is  no  defense  to  an  action  at  law  by  the 
transferree  of  a  promissory  note,  against  the  maker,  that  the  transfer  was 
made  with  the  intent  to  defraud  the  creditors  of  the  transferror,  the  maker  then 
being  a  creditor  as  surety  on  a  contingent  liability. 

2.  Sd-off;  what  demands  ar§  available  al  law. — A  contingent  liability,  as 
surety  for  the  plaintiff,  is  not  available  as  a  set-off  at  law,  since  the  defendant 
could  not,  at  the  commencement  of  the  suit,  maintain  an  action  thereon. 

3.  Equilahle  set-off . —The  Rureiy  on  an  administrator's  official  bond,  being 
indebted  to  his  principal  by  promissory  note,  on  which  a  judgment  at  law  has 
been  rendered  in  favor  of  an  assignee,  may  come  into  equity  to  enjoin  the 
judgment,  and  to  establish  an  equitable  set-off  against  it,  on  account  ot  moneys 
which  he  has  been  compelled  to  pay  as  surety  since  its  rendition,  on  aver- 
ment and  proof  that  the  administrator  is  insolvent,  and  that  the  note  was 
transferred  with  intent  to  defraud  his  creditors. 

4.  Amendment  of  decree  for  costs. — A  decree  for  costs  against  a  defendant, 
as  to  whom  the  bill  had  been  previously  dismissed,  being  a  mere  clerical  error, 
and  amendable  on  motion  in  the  court  below,  will  be  here  corrected  at  the 
costs  of  the  defendants  as  appellants. 

Vol.  lxv. 
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Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  9th  May,  1879,  by 
Samuel  P.  Steele,  against  Philip  A.  Wood,  Julia  0.  Houston, 
and  George  S.  Houston ;  and  sought  particularly  to  enjoin  a 
judgment  at  law,  which  said  Julia  C.  Houston  had  recovered 
against  the  complainant,  on  a  promissory  note  transferred 
to  her  by  said  Philip  A.  Wood ;  to  vacate  and  set  aside  a 
sale  of  the  complainant's  lands  under  that  judgment,  at  which 
the  plaintiff  therein  had  herself  become  the  purchaser  ;  and 
to  establish  an  equitable  sot-off  against  the  judgment,  on 
account  of  moneys  which  the  complainant  had  been  com- 
pelled to  pay,  since  its  rendition,  as  the  surety  of  said  Wood 
on  an  administration  bond  ;  and  this  relief  was  prayed,  on 
the  ground  that  said  Wood  was  insolvent,  and  that  the  trans- 
fer of  the  note  was  without  consideration,  and  was  made 
with  the  intent  to  defraud  his  creditors.  The,  defendants 
filed  a  joint  demurrer,  which  the  complainant  confessed  as 
to  said  George  S.  Houston,  and  dismissed  the  bill  as  to  bim  ; 
and  which  the  chancellor  overruled  as  to  the  other  defend- 
ants, and  required  them  to  answer ;  and  they  thereupon 
filed  a  joint  answer,  denying  the  charges  of  fraud  in  the 
transfer  of  the  note,  alleging  that  the  transfer  was  founded 
on  valuable  consideration,  and  admitting  all  the  other 
material  averments  of  the  bill.  On  final  hearing,  on 
bill  and  answer,  the  chancellor  rendered  a  decree  for  the 
complainant,  and  taxed  the  costs  against  said  Wood  and 
George  S  Houston.  From  this  decree  the  defendants  jointly 
appeal,  and  jointly  assign  it  as  error,  together  with  the  over- 
ruling of  the  demurrer  to  the  bill,  and  the  decree  imposing 
costs  on  George  S.  Houston. 

W.  H.  &  W.  T.  NoRTHiNGTON,  for  appellants. 

GuNTER  &  Blakey,  contra. 

SXONE,  J. — The  appellant  raises  but  a  single  question  in 
argument,  and  we  will  confine  what  we  have  to  say  to  that 
one  question.  It  arises  on  the  demurrer  to  the  bill,  the  pith 
and  substance  of  which  is,  that  the  complainant  had  a  com- 
plete and  adequate  remedy  at  law.  The  facts  shown  by  the 
bill  are,  that  Steele  (5wed  a  note,  amounting,  with  the  inter- 
est, to  something  over  one  thousand  dollars,  of  which  note 
Wood  became  the  holder  and  owner.  Wood  had  executed 
a  large  bond  as  the  administrator  of  Wood,  his  intestate,  and 
Steele  was  one  of  his  sureties  on  that  bond.  Before  Steele 
paid  anything  as  the  surety  of  Wood,  and  before  his  liability 
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as  such  surety  was  fixed  or  ascertained,  Wood  transferred 
Steele's  note  to  Julia  C.  Houston,  who  brought  suit  against 
Steele,  obtained  judgment,  and,  under  execution  Issued 
thereon,  had  Steele's  lands  sold,  and  herself  became  the 
purchaser.  Subsequently,  a  judgment  was  rendered  against 
Wood  and  Steele,  on  the  said  administration  bond,  and 
under  it  Steele  was  required  to  pay,  and  did  pay,  as  the 
surety  of  Wood,  a  much  larger  sum  than  the  amount  of  the 
note  and  interest,  transferred  to  appellant  Houston,  under 
which  Steele's  land  had  been  sold.  Steele  thereupon  filed 
this  bill,  and  charged  that  the  transfer  of  his  note  by  Wood 
to  Julia  0.  Houston  was  simulated  and  fraudulent ;  that 
Wood  is  insolvent ;  and  one  object  of  the  bill  was  to  have 
an  equitable  set-off  declared,  of  the  sum  paid  by  Steele  as 
Wood's  surety,  against  the  recovery  obtained  in  Miss  Hous- 
ton's name  against  Steele,  and  to  have  the  sale  and  deed 
made  by  the  sheriff  to  Miss  Houston  vacated  and  annulled. 
The  chancellor  found  that  the  transfer  of  Steele's  note  to 
Miss  Houston  was  simulated  and  fraudulent,  and  granted  to 
Steele  the  relief  prayed  for,  as  stated  above.  As  we  have 
said,  the  only  point  urged  in  argument  by  the  appellant  is, 
that  Steele  had  an  adequate  remedy  at  law. 

The  substance  of  the  argument  appellants  make  here,  is 
embodied  in  the  following  extract  from  the  brief  of  counsel : 
"  If  the  transfer  of  said  note  was  fraudulent  and  void,  the 
said  transfer  imparted  no  title  to  the  sai'd  Julia  0.  Houston. 
It  is,  therefore,  obvious  that,  if  appellee  had  interposed  his 
defense  in  the  Circuit  Court,  and  had  established  the  facts 
alleged  in  his  bill  of  complaint,  by  appropriate  proof,  he 
could  have  defeated  a  recovery  by  said  Julia  C.  Houston." 
If  this  argunltent  be  sound,  it  must  rest  on  the  maintenance 
of  one  of  the  following  propositions  :  First,  that  to  a  suit 
by  the  transferree  of  a  promissory  note,  against  the  maker,  it 
is  a  good  and  available  defense,  that  the  transfer  was  made 
with  intent  to  defraud  the  creditors  of  the  transferror.  Such 
defense  does  not  deny  that  the  maker  of  the  note  owes  the 
money  to  some  one.  It  only  disputes  the  transferree's  right 
to  the  proceeds,  as  against  the  creditors  of  the  transferror. 
This  is  a  question  that  does  not  concern  the  defendant,  as 
debtor.  As  between  transferror  and  transferree,  no  matter 
how  fraudulent  the  intent  of  the  transfer,  the  right  to  the 
note  and  its  proceeds  passes.  Only  creditors  can  assail  the 
validity  of  the  transfer,  and  they  may  never  assert  the  right. 
Such  defense  opposes  no  obstacle  to  a  judgment  against  the 
debtor  thus  sued. — McGausland  v.  Drake,  3  Stew.  344.  The 
majority  of  the  court,  in  that  case,  said  :  "  It  is  immaterial  to 
the  original  debtor,  to  whom  he  is  required  to  make  pay- 
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ment.  The  want  of  consideration,  fraud,  or  illegality  between 
the  assignor  and  assignee,  is  a  matter  of  perfect  indifference 
to  him." — See  Littell  v.  Hord,  Hardin,  81 ;  Moore  v.  Penn, 
5  Ala.  135  ;   Agee  v.  Medlock,  25  Ala.  281. 

The  only  other  principle,  on  which  the  argument  of  appel- 
lant can  be  maintained,  must  be,  that  Steele  could  have 
pleaded  his  claim  as  a  set-off  at  law.  Now,  to  authorize  this 
defense,  it  was  necessary  that  Steele's  claim  should  have 
been  such  that  he  could  maintain  an  action  upon  it,  in  his 
own  name,  when  Miss  Houston  instituted  her  suit  against 
him.  At  that  time,  Steele  had  paid  nothing  for  Wood,  and 
he  could  maintain  no  action  at  law  against  him,  based  on  his 
liability  for  him  as  surety. — Loftin  v.  Shackelford,  17  Ala. 
455  ;  2  Brick.  Dig.  423,  sections  14,  15,  22, 23  ;  Jones  v.  Blair, 
57  Ala.  457.  A  court  of  law  could  render  to  complainant  no 
relief  whatever,  in  this  cause ;  and  having  a  clear  right  to 
have  his  subsequently  accruing  claim  against  Wood,  his 
insolvent  principal,  set  oft  against  his  own  liability  to  Wood, 
which  the  latter  had  transferred  to  defraud  his  creditors,  of 
whom  Steele  was  one,  equity  had  ample  jurisdiction  to  relieve 
him. — IngraJiam  v.  Foster,  31  Ala.  123 ;  Carroll  v.  Malone, 
28  Ala.  521  ;    Tate  v.  Evans,  54  Ala.  16. 

The  Chancery  Court  committed  an  error,  in  decreeing 
costs  against  George  Houston,  who  ha  ^  ceased  to  be  a  party 
long  before  the  decree  was  rendered.  This  was  a  clerical 
error,  which  that  court  would  have  corrected,  upon  having 
its  attention  directed  to  it.  It  will  be  here  corrected,  at  the 
costs  of  appellants.  Being  corrected,  to  the  extent  that  the 
judgment,  so  far  as  it  affects  George  Houston,  is  vacated,  the 
decree  of  the  chancellor  is  in  all  other  respects  affirmed. 

Corrected  and  affirmed. 


Giddens  v,  Williamson. 

Garnishment  on  Judgment ;  Claim  of  Exemption. 

1.  Assifinrnvnt  of  judgment  to  surety;  garnishment  thereon,  and  claim  of  ex- 
emption.— When  a  surety  pays  a  judgmeut  rendered  against  hiuQ  and  his  prin- 
cipal, and  takes  an  assignment  of  it  to  himself  (Code,  §  3418),  he  may  assert, 
either  at  law  of  in  equity,  any  lien  or  right  which  might  have  been  asserted 
by  the  plaintiff;  and  may,  therefore,  sue  out  a  garnishment  on  the  judgment, 
and  resist  a  claim  of  exemption  which  was  not  available  against  the  plaintiff. 

2.  Ei.em.'ption  as  against  debts  contracted  prior  to  1868.  —As  against  debts 
contracted  prior  to  the  adoption  of  the  constitution  of  1868,  there  was  no 
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exemption  law  in  force  between  the  23cl  April,  1873,  when  the  former  laws 
were  repealed,  and  the  9th  February,  1877,  when  they  were  revived  and 
re-enacted  as  to  snch  debts. 

3.  What  law  governs  exemption. — The  extent  and  qwmtum  of  an  exemption, 
whether  of  real  or  personal  property,  mast  be  determined  by  the  law 
which  was  of  force  when  the  debt  was  contnictod,  and  not  by  that  which 
is  in  force  when  the  exemption  is  claimed. 

4.  Homestead;  exemption  of  proceeds  of  sale. — When  a  debtor  voluntarily 
sells  his  exempt  homestead,  the  right  of  exemption  is  thereby  waived  and  de- 
stroyed, and  does  not  follow  and  adhere  to  the  parchase-money  ;  bat  the  rale 
may  be  diflforent,  when  the  sale  is  involuntary,  or  by  compulsion  under  legal 
process.  '   ' 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  was  a  garnishment  on  a  judgment,  sued  out  by  James 
T.  Giddens,  the  assignee  of  tHe  plaintiff  therein,  against 
C.  P.  Rogers,  as  the  debtor  of  Thomas  P.  WilHamson,  the 
principal  defendant  in  the  judgment ;  and  the  garnishee 
having  answered,  admitting  an  indebtedness,  a  claim  of  ex- 
emption was.  thereupon  interposed  by  the  defendant,  and 
contested  by  the  plaintiff.  On  the  trial  of  the  motion,  which 
was  submitted  to  tlie  court  for  decision,  by  consent  of  par- 
ties, the  following  facts  were  proved,  as  shown  by  the  bill  of 
exceptions  :  On  tbe  2d  November,  1871,  Mrs.  Susan  Bruce 
recovered  a  judgment  in  the  Circuit  Court  of  Lowndes, 
against  said  Thomas  P.  Williamson,  James  T.  Giddens,  and 
A.  Giddens,  for  $833,  besides  costs.  The  judgment  was 
founded  on  a  note,  which  was  dated  the  10th  February,  1866, 
and  which  was  signed  by  said  James  T.  Giddens  as  the 
surety  of  Williamson,  aod  at  his  request.  The  judgment 
was  paid  by  said  Giddens,  some  time  during  the  year  1874, 
but  at  what  particular  time  is  not  shown  ;  and  it  was  trans- 
ferred to  him  by  the  plaintiff,  on  the  same  day,  "  under  the 
statute  of  Alabama."  The  garnishment  was  sued  out  by 
said  Giddens,  on  the  27th  December,  1875,  and  was  served 
on  said  Rogers,  as  garnishee,  on  the  same  day.  The  gar- 
nishee's answer,  which  was  filed  and  sworn  to  on  the  4th 
May,  1876,  stated,  "  that  he  was  indebted  to  said  Williamson 
in  the  sum  of  $200,  due  the  1st  November  next,  for  which 
said  Williamson  held  his  note,  dated  about  the  6th  January, 
1876,  and  due  the  1st  November  next."  In  his  affidavit  and 
claim  of  exemption,  which  was  made  and  filed  on  the  4th 
May,  1876,  WilHamson  stated  "  that  said  indebtedness  was 
created  by  the  sale  of  affiant's  homestead ;  that  said  home- 
stead was  not  of  the  value  of  $2,000,  and  was  exempt  from 
levy  and  sale  under  execution  "  ;  that  he  was,  at  the  time  of 
making  the  affidavit,  and  also  at  the  time  of  the  sale,  a  resi- 
dent citizen  of  said  county,  and  was  the  head  of  a  family, 
and  did  not  own  more  than  $1,000  worth  of  personal  prop- 
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erty  ;  and  he  claimed  the  debt  as  exempt,  because  it  was  the 
proceeds  of  sale  of  his  homestead,  and  also  under  the  law 
exempting  personal  property  to  the  amount  of  $1,000.  The 
facts  stated  in  the  affidavit  and  claim,  it  is  recited,  "  were 
admitted  to  be  true ;  and  on  the  foregoing  facts,  being  all 
the  facts  in  the  case,  the  court  rendered  judgment  in  favor 
of  said  Williamson,  for  the  exemption  claimed,  and  against 
said  Giddens  for  the  costs  ;  to  which  ruling  and  judgment 
said  Giddens  excepted,"  and  he  here  assigns  it  as  error. 

Clements  &  Enochs,  and  Watts  &  Sons,  for  appellant. 

E.  M.  Williamson,  and  Giraed  Cook,  contra. 

'  SOMERVILLE,  J.— The  transfer  in  writing  of  the  judg- 
ment, by  the  plaintiif  therein,  Susan  Bruce,  to  Giddens,  who 
was  a  defendant  in  the  judgment,  and  surety  for  the  prin- 
cipal debtor,  Williamson,  was  authorized  by  section  3418  of 
the  Code  of  1876.  By  virtue  of  this  assignment,  the  assignee 
was  entitled  to  assert,  in  law  or  equity,  any  lien  or  right 
against  Williamson,  which  the  plaintiif  could  assert. 

The  judgment  debt  was  created  in  1866 ;  the  garnishment 
was  sued  out  in  December,  1875,  and  was  served  on  the 
garnishee,  Rogers,  on  the  same  day.  The  affidavit  of  exemp- 
tion was  made  May  4,  1876,  claiming,  on  the  appellee,  Wil- 
liamson's part,  the  money  then  in  the  hands  of  the  garnishee. 
It  has  been  repeatedly  held  by  this  court,  that  the  act  of 
April  23d,  1873,  repealed  all  previous  exemption  laws,  as  to 
debts  contracted  prior  to  the  constitution  of  1868 ;  and  the 
riesult  was,  there  was  no  law  of  force  in  May,  1876,  which 
allowed  any  exemptions,  as  to  any  debt  contracted  prior  to 
the  adoption  of  the  constitution  of  1868,  These  laws  were 
not  revived,  until  the  act  of  February  9th,  1877,  section  27 
of  which  was  embodied  in  section  2844  of  the  Code. — Love- 
lace V.  Webb,  62  Ala.  271 ;  Carlisle  &  Jones  v.  Godwin,  at  the 
present  term.  Furthermore,  the  extent  and  quantum  of  the 
exemption,  whether  of  real  or  personal  property,  being  a 
claim  adverse  to  a  creditor,  should  have  been  determined  by 
the  law  which  was  in  force  at  the  time  the  debt  Avas  con- 
tracted, against  which  the  right  is  claimed,  and  not  by  that 
which  was  in  force  when  the  right  was  asserted. — Blum  v. 
Carter,  63  Ala.  235  ;  Code  (1876),  §  2844. 

Even  though  the  real  estate,  sold  by  appellee  to  Rogers, 
may  have  been  his  homestead,  and,  as  such,  exempted  from 
subjection  to  legal  process, — a  question  which  need  not  here  be 
decided, — when  it  was  sold,  and  converted  into  money,  by 
the  voluntary  act  of  the  owner,  and  not  by  legal  compulsion, 
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the  proceeds,  or  purchase-money,  was  not  necessarily  ex- 
empt. The  homestead  exemption  was  thereby  waived  and 
gone,  and  did  not  follow  the  money.  As  was  said  in  Scott  v. 
Brigham,  27  Vt.  561 :  "  Though  a  man's  last  eow  is  not  sub- 
ject to  attachment,  yet,  if  he  sells  it  on  credit,  the  vendee 
may  be  trusteed" — i.  e.,  by  garnishment. — Andrews  v.  Rowan, 
28  How.  Pr.  128  ;  Wygant  v.  Smith,  2  Lans.  185 ;  Friedlander 
V.  Mahoney,  31  Iowa,  815 ;  Thompson  on  Homestead  &  Ex., 
§§  745-46.  It  maybe  otherwise,  however,  where  the  sale  or 
conversion  is  involuntary,  or  by  compulsion  under  legal  pro- 
cess.— Thompson  on  Homestead  &  Ex.,  §  748  ;  Ex  parte  Hunt 
V.  Tally,  62  Ala.  1 ;  Falconer  v.  Head,  31  Ala.  513. 
The  judgment  is  reversed,  and  the  cause  remanded. 


Sims  V,  Waters. 

Petition  for  Compulsory  Settlement  of  Administrator's  Accounts. 

1.  Jurisdiction  of  Probate  Court,  in  matter  of  adminialrations. — In  the  grant 
of  letters  of  admiuistratiou,  the  Probate  Court  derives  its  jurisdiction  from 
the  constitution,  and  is  esteemed  a  court  o(  general  jurisdiction,  whose  records 
are  not  required  to  show  affirmatively  every  fact  upon  which  the  rightful 
exercise  of  jurisdiction  depends  ;  buf,  in  the  matter  of  the  settlement  of  admiu- 
istriitionH,  under  the  decisions  of  this  court  and  the  constitutional  provisions 
which  were  of  force  in  1863  (but  now.changed),  it  was  held  a  court  of  limited 
and  &pecial  jurisdiction,  and  its  records  were  required  to  show  affirmatively 
every  fact  essential  to  the  validity  of  its  judgments  and  decrees. 

2.  Orant  oj  admirustration  de  bonis  non. — A  vacancy  iu  the  administration, 
by  the  resignation,  removal,  or  death  of  the  administrator  iu  chief,  is  essential 
to  the  validity  of  a  grant  of  administration  de  bonis  non  ;  but,  in  a  collateral 
proceeding,  such  vacancy  will  be  presumed  from  the  grant  of  administration 
de  bonis  non,  without  any  recital  or  evidence  of  the  fact. 

3.  Notice  of  settlement. — Notice  of  an  intended  settlement  of  an  administra- 
tor's accounts,  whether  partial  or  final,  is  required  by  the  statutes,  and  was  an 
essential  element  of  the  jurisdiction  of  the  court  in  1863  ;  and  it  w.vs  and  is 
requisite  that  the  character  of  the  settlement  should  conform  to  the  notice  : 
notice  of  an  annual  (or  partial)  settlement  will  not  support  a  decree  of  final 
settlement. 

Appeal  from  the  Probate  Court  of  Butler. 

In  the  matter  of  the  estate  of  Stephen  Sims,  deceased,  on 
the  petition  of  Arthur  C.  Sims,  one  of  the  heirs  and  distrib- 
utees, to  compel  a  final  settlement  of  the  accounts  of  P.  B. 
Waters,  as  administrator  de  bonis  non.  The  record  shows 
that  the  decedent  died  in  1857,  and  letters  of  administration 
on  his  estate  were  duly  granted  to  R.  C.  Davidson,  who 
resigned  on  the  29th  December,  1857 ;  and  on  the  same  day 
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letters  of  administration  de  bonis  non  were  granted  to  said 
Waters,  by  virtue  of  his  office  as  sheriff  of  the  county  ;  and 
on  the  22d  November,  1858,  his  term  of  office  as  sheriff 
having  expired,  as  the  order  recites,  letters  of  administration 
de  bonis  non  were  granted  to  him  individually.  On  the 
2d  December,  1862,  said  administrator  "  filed  his  accounts 
and  vouchers  for  a  partial  settlement  of  said  estate;"  and 
the  court  thereupon  appointed  "  the  third  Monday  in  Feb- 
ruary next  for  said  settlement,"  and  ordered  notice  thereof 
to  be  given.  On  the  first  day  of  June,  1863,  as  to  the  order 
next  copied  in  the  transcript  shows,  the  court  proceeded  to 
make  a  final  settlement  of  his  accounts  and  vouchers  ;  and 
he  having  paid  into  court,  as  the  decree  recites,  the  balances 
found  against  him,  it  was  ordered  that  he  be  discharged ; 
and  on  the  same  day,  as  the  decree  further  recites,  letters  of 
administration  de  bonis  non  were  granted  to  J.  P.  Routon,  by 
virtue  of  his  office  as  sheriff.  The  record  does  not  show 
when  the  petition  of  A.  C.  Sims  was  filed,  but  it  was  heard 
on  the  4th  September,  1877 ;  and  on  the  hearing,  as  the  bill 
of  exceptions  shows,  the  court  dismissed  the  petition  ;  and 
tltis  decree,  to  which  the  petitioner  reserved  an  exception, 
with  several  rulings  on  questions  of  evidence  which  require 
no  notice,  is  now  assigned  as  error. 

J.  W.  Posey,  and  S.  J.  Gumming,  for  appellant. 

Watts  &  Sons,  a'hd  J.  C.  Eichardson,  contra. 

BEICKELL,  C.  J. — It  is  essential  to  the  validity  of  a 
grant  of  administration  de  bonis  non,  that  the  preceding  ad- 
ministration should  have  become  vacant,  by  the  resignation, 
removal,  or  death  of  the  administrator.  But,  an  order  of  the 
Court  of  Probate,  granting  the  administration,  can  not  be 
collaterally  impeached,  because  the  record  does  not  affirma- 
tively disclose  the  vacancy.  In  the  grant  of  administration, 
that  court  derives  its  jurisdiction  from  the  constitution,  and 
is  esteemed  as  a  court  of-  general,  rather  than  of  limited, 
inferior  jurisdiction :  nothing  is  intended  to  be  without  its 
jurisdiction,  except  that  which  so  appears  specifically.  The 
record  of  the  Court  of  Probate  discloses  that  Ronton  was, 
in  the  capacity  of  sheriff,  appointed  as  administrator  de  bonis 
non ;  and  though  there  may  not  be  of  file  any  written  resig- 
nation by  AVaters,  of  his  administration,  nor  any  entry  of 
record  of  the  fact  of  his  resignation,  that,  or  his  removal,  is- 
necessarily  involved  in  the  regularity  of  Routon's  appoint- 
ment, and,  in  all  collateral  proceedings,  must  be  presumed, 
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to  support  the  action  of  the  court. — Ikelheimer  v.  Chapman, 
32  Ala.  676  ;  Gray  v.  Cruise,  36  Ala.  559. 

Though  an  administrator  may  have  resigned,  or  been 
removed,  a  settlement  of  his  administration  in  the  Court  of 
Probate  may  be  compelled  at  any  time  thereafter,  within  the 
period  of  twenty  years,  by  any  party  in  interest.  The 
jurisdiction  of  the  court,  in  the  matter  of  the  settlement  of 
administrations,  whether  the  settlement  is  by  a  continuing 
administrator,  or  by  one  whose  authority  has  ceased,  is 
derived  wholly  from  statutes.  In  the  exercise  of  such  juris- 
diction, it  is  a  court  of  inferior,  limited  jurisdiction,  and  all 
its  proceedings  are  subject  to  the  general  principle,  prevail- 
ing in  reference  to  all  such  jurisdictions,  that  the  record 
must  affirmatively  disclose  every  fact  essential  to  the  validity 
of  the  sentence  it  may  pronounce.  A  continuing  adminis- 
trator may  make  a  partial,  or  a  final  settlement  of  his  admin- 
istration. Whether  he  makes  the  one  or  the  other,  notice 
of  the  day  appointed  for  the  settlement,  and  of  its  character 
— whether  final,  or  partial — must  be  given.  It  is  an  indis- 
pensable element  of  the  jurisdiction  of  the  court ;  and  if  it 
is  not  affirmatively  shown  by  the  record  that  it  was  given, 
the  sentence  the  court  may  pronounce  is  void.  All  who  rely 
upon  the  sentence  or  decree  of  the  court,  must  show,  not 
only  that  the  court  had  jurisdiction  to  make  such  a  sentence 
or  decree,  but  that  the  necessary  steps  to  render  that  juris- 
diction effectual  in  the  particular  case  were  properly  taken. 
1  Smith's  Lead,  Cases,  2d  part,  7th  ed.,  113^  ;  Camp  v.  Woods, 
10  Watts,  118. 

Tbe  settlement  of  the  administration  of  Waters,  now  relied, 
on  as  a  bar  to  the  present  application,  had  its  inception  in 
the  filing  by  him  in  the  Court  of  Probate,  on  the  2d  day  of 
December,  1862,  "  of  his  account-current  and  vouchers  for  a 
partial  settlement  of  said  estate,"  are  the  words  of  the  record. 
The  court  ordered  notice  to  be  given,  by  publication  for 
three  successive  weeks,  that  the  third  Monday  in  the  ensuing 
February  was  the  day  "  set  apart  for  said  settlement."  No 
other  proceeding  seems  to  have  been  had,  until  the  1st  day 
of  June,  1863,  when,  as  the  record  recites,  "  this  cause  having 
been  set  for  hearing  on  the  12th  day  of  January,  1863,  and  by 
this  court  regularly  continued  to  this  day"  &c.,  the  court  pro- 
ceeded to  a  final  settlement  of  the  administration,  and  ren- 
dered a  decree  of  distribution,  and  of  discharge  of  Waters  as 
administrator.  That  notice  of  an  intended  annual  (or  par- 
.tial)  settlement  will  not  authorize  the  Court  of  Probate  to 
proceed  to  a  final  settlement,  has  been  twice  decided  in  this 
court,  and  is  self-evident,  from  the  statutory  provisions  which 
bound   and   circumscribe  its  jurisdiction, — King  v.  Collins, 
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21  Ala.  363  ;  Wkorton  v.  Moragne,  59  Ala.  641.  Of  what  avail 
is  the  statute,  which  requires  notice  of  the  nature  of  the  set- 
tlement, and  of  the  day  appointed  for  it,  if,  after  notice  that 
the  settlement  is  intended  to  be  partial,  it  can,  at  the  mere 
election  of  the  court,  or  of  the  administrator,  be"  converted 
into  a  final  settlement?  There  is,  as  to  the  final  settlement, 
a  want  of  notice  ;  and  without  notice,  the  court  can  not  pro- 
ceed to  render  decrees  binding  the  parties  in  interest.  A 
partial  settlement,  when  founded  on  regular  proceedings,  is 
only  prima  facie  evidence  of  its  own  correctness,  throwing 
the  laboring  oar  into  the  hands  of  the  party  impeaching  it. 
A  final  settlement  is,  as  its  terms  import,  a  conclusive  deter- 
mination of  all  the  past  administration — the  unimpeachable 
evidence  of  its  own  verity,  if  founded  on  regular  proceedings, 
in  the  absence  of  Iraud.  When  the  record  of  a  court  of 
limited  jurisdiction  discloses  a  want  of  notice  of  its  proceed- 
ings, its  judgment  or  decree  may  be  assailed  collaterally — it 
is  void,  furnishing  no  matter  in  bar  or  of  protection  to  parties 
claiming  under  it,  and  may  be  disregarded  by  any  court 
before  which  it  may  be  introduced  as  the  foundation  of  a 
complaint,  or  of  a  defense. — Foster  v.  Glazener,  27  Ala.  391  ; 
Wilburn  v.  McCalley,  63  Ala.  436.    • 

We  have  said,  the  jurisdiction  of  the  Court  of  Probate,  in 
the  settlement  of  administrations,  is  derived  from  statute, 
and  in  its  exercise  the  court  must  be  deemed  an  inferior 
court  of  limited  jurisdjption,  bound  to  disclose  on  its  records 
afiirmatively  the  facts  upon  which  jurisdiction  depends.  We  . 
speak  of  the  jurisdiction  of  the  court,  as  it  was  defined  by 
our  decisions  at  the  time  the  proceedings  were  had,  and  the 
decree  rendered,  relied  on  as  a  bar.  Their  validity  depends 
upon  the  law  then  of  force,  and  not  subsequent  statutory  or 
constitutional  provisions,  which  tnay  have  changed  the  charac- 
ter of  the  court,  and  of  its  jurisdiction.  Under  the  constitu- 
tion of  1868,  and  our  present  constitution,  in  the  settlement 
of  administrations,  the  court  would  be  regarded  as  of  general 
jurisdiction.— Cons._  1868,  §  9,  Art.  6  ;  Cons.  1875,  §9,  Art.  6. 
But,  so  regarding  it,  the  record  afiirmatively  showing  the 
final  settlement  was  made  without  notice  to  the  parties  to  be 
affected  by  it,  the  decree  would  still  be  void. 

The  Court  of  Probate  was  in  error,  in  holding  the  pre- 
tended final  settlement  of  June  1st,  1863,  a  bar  to  the  present 
application.  It  is  unnecessary  to  notice  the  other  errors 
assigned,  as  they  may  not  arise  again  in  the  course  of  the 
future  proceedings. 

Reversed  and  remanded. 
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Ex  parte  Brown. 

Application  for  Bail  on  Habeas  Corpus. 

1.  Homicide  by  intentional  use  of  fhadiy  weapon. — When  life  is  taken  by  the 
intentional  use  of  a  deadly  weapon,  the  blow  or  injury  being  aimed  at  the 
person  slain,  the  act  is  either  excnsable  homicide,  voluntary  manslaughter, 
or  murder. 

2.  Excusable  hi.micide,  or  self-defense. — To  make  the  homicide,  in  such  case, 
excusable,  and  bring  it  within  the  h\v/  of  self-defense,  there  must  have  been  a 
present,  impendibg  "danger,  real  or  apparent,  to  life  or  limb,  or  grievous 
bodily  harm,  from  which  there  was  no  other  probable  means  of  escape,  and 
the  slayer  must  not  have  l)een  the  aggressor. 

3.  Mans'mighter,  and  murder.  ~li  such  homicide  was  not  justifiable  in  self- 
defense,  then,  to  reduce  it  to  manslaughter,  there  must  have  been  an  assault, 
or  some  other  provocation  than  mere  words,  no  matter  how  offensive,  and  the 
fatal  blow  must  have  been  struck  immediately,  without  any  reflection  or 
deliberation  whatever  :  when  there  is  any  resolution,  reflection,  or  delibera- 
tion, and  the  purpose  is  formed  before  the  fatal  blow  is  struck,  the  law  does 
not  measure  the  length  of  lime,  but  pronounces  the  off'ense  murder. 

4.  Bail;  when  refused. —On_  application  to   this  court  for  bail,  in  a  case of^ 
homicide,  after  its  refusal  by  the  primary  court  or  magistrate,  it  is  a  safe  rule  to 
refuse  bail,  whenever,  on  the  evidence  adduced,    a  presiding  judge  would  sus- 
tain a  capital  conviction  by  a  jury. 

Application  by  petition  by  C.  S.  C.  Brown,  for  the  writ  of 
habeas  corpus,  to  obtain  his  discnarge  on  bail  from  the 
custody  of  the  sheriff  of  Montgomery  count}',  charged  with 
the  murder  of  James  Adams.  After  his  preliminary  trial 
before  a  magistrate,  the  petitioner  sued  out  a  habeas  corpus 
before  the  Hon.  Thomas  M.  Arrington,  judge  of  the  City  Court 
of  Montgomery,  by  whom  bail  was  refused  ;  and  the  peti- 
tioner having  reserved  a  bill  of  exceptions  to  this  ruling  and 
decision,  he  now  renews  his  application  to  this  court  (Code, 
§  4850),  on  the  evidenc'e  set  out  in  the  bill  of  exceptions. 

Thos.  H.  Watts,  and  W.  D.  Bulger,  for  the  petitioner. 

STONE,  J. — When  life  is  taken  by  the  intentional  use  of 
a  deadly  weapon,  the  blow  or  injury  being  aimed  at  the  party 
slain,  the  act,  under  our  statutes,  falls  under  one  of  the  fol- 
lowing classes :  First,  excusable,  which  means,  that  the 
blow  is  stricken  as  the  only  probable  means  of  saving  the 
life  of  the  accused,  or  of  freeing  himself  from  present, 
impending  grievous  bodily  harm,  as  the  law  defines  that 
term.— 4  Blacks.  Com.  183  et  seq.  ;  1  Bish.  Cr.  Law,  §§  842, 
843,  844,  846,  847.      To   come  within  this  principle,   there 
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must  be  a  present,  impendiDg,  real  or  apparent  danger  to 
life  or  limb,  from  which  there  is  no  other  probable  means  of 
escape  :  and  even  then,  the  party  invoking  such  defensive 
excuse,  must  not  have  been  the  aggressor. 

The  second  class  is  voluntary  manslaughter.  If  parties 
engage  in  a  combat,  or  if  one  be  stricken  by  another,  and 
the  party  stricken,  maddened  thereby,  and  in  the  immediate 
heat  of  blood,  influenced  solely  thereby,  slay  the  assailant, 
without  any  formed  design  to  do  the  deed,  this  is  man- 
slaughter in  the  first  degree  under  our  statute. — Code  of 
1876,  §  4301 ;  McManus  v.  The  State,  36  Ala.  285.  As  said 
in  Fields  v.  The  State,  52  Ala.  348,  354  :  "  An  affray  may 
have  occurred,  or  a  provocation  being  given,  which,  if  acted 
on  in  the  heat  of  the  passion  it  would  suddenly  produce,  the 
law,  in  tenderness  to  human  frailty,  would  receive  as  mitigat- 
ing an  unlawful  killing  to  manslaughter."  It  should  be  noted, 
however,  that  to  reduce  the  homicide  to  manslaughter,  a 
blow  must  be  struck,  and  the  killing  must  follow  immediately 
as  its  result.  Words,  no  matter  how  offensive,  if  they  pro- 
duce the  fatal  result,  never  reduce  a  homicide  to  man- 
slaughter. We  have  a  statute,  however,  which  bears  on  this 
question,  intended  to  restrain  the  pernicious  practice  of  car- 
rying deadly  weapons  concealed  about  the  person. — Code  of 
1876,  §  4298.  That  statute  is  framed  for  cases,  where  the 
killing  is  done  by  the  assailant,  or  assaulting  party.  Its 
purpose  was  to  deny  to  aggressors,  or  those  who  by  assault 
bring  on  conflicts,  all  right  to  shield  themselves  within  the 
modified  criminality  of  manslaughter,  when,  after  thus  bring- 
ing on  a  difficulty,  they  take  life  with  a  deadly  weapon  which 
was  concealed  before  the  commencement  of  the  fight,  the 
adversary  having  no  deadly  weapon  drawn. 

The  third  and  fourth  classes  comprehend  murder  in  the 
first  and  second  degrees  under  our  statute. — Code,  §  4295. 
"  Willful,  deliberate,  malicious,  premeditated,"  are  the 
adjectives  which  distinguish  one  species  of  murder  in  the 
first  degree.  In  Mitchell  v.  The  State,  60  Ala.  26,  we  con- 
strued these  words,  and  we  need  not  repeat  what  we  there 
said.  We  have  found  no  occasion  to  change  or  modify  our 
views. — See,  also,  Judge  v.  The  State,  58  Ala.  406  ;  Fields  v. 
The  State,  52  Ala.  348.  The  law  has  declared,  and  can 
declare,  no  length  of  time,  within  which  the  man-slayer 
must  deliberate,  or  premediate,  to  raise  the  offense  to  the 
highest  grade  of  homicide,  murder  in  the  first  degree.  If  the 
mind  reasons  about,  or  resolves  upon  the  act,  before  com- 
mitting it,  or  if  the  purpose  be  formed,  no  matter  for  how 
brief  a  period,  on  an  event  then  future,  or  on  a  contingency 
that  may  happen,  to  use  a   deadly  weapon,  this  is  delibera- 
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tion,  premeditation  ;  and  a  homicide,  committed  pursuant 
thereto,  is  murder  in  the  first  degree.  On  the  other  hand,  if 
there  be  a  killiug  without  previous  malice,  provoked  by 
abusive  language,  or  other  offense  less  than  an  immediately 
preceding  asssault,  and  the  insulted  party,  maddened  by  the 
insuH,  immediately  and  without  reflection,  without  time  to 
reflect,  and  with  no  purpose  formed  or  thought  of,  take  life 
with  a  deadly  weapon,  this  reduces  the  crime  to  murder  in 
the  second  degree  ;  but  it  reduces  it  no  lower. 

In  Ex  parte  McAnally,  58  Ala.  495,  this  court  laid  down 
the  rule,  in  cases  like  the  present,  in  the  following  language: 
"  It  is  a  safe  rule  to  refuse  bail  in  all  cases,  when  a  judge 
would  sustain  a  capital  conviction,  if  pronounced  by  a  jury, 
on  the  evidence  before  him."  This  language  was  quoted 
and  approved  from  Com.  v.  Keeper  of  Prison,  2  Ashm.  227, 
and  has  been  followed  in  this  court  in  the  later  cases  of  Ex 
parte  Allen,  55  Ala.  258  ;  Ex  parte  Weaver,  lb.  250  ;  Ex  parte 
Nettles,  58  Ala.  268.  We  do  not  feel  at  liberty  to  depart 
from  this  rule. 

If,  on  the  evidence  in  the  transcript  before  us,  a  jury  were 
to  render  a  verdict  of  guilty  of  murder  in  the  first  degree, 
we,  if  acting  as  a  primiary  court,  would  not  feel  at  liberty 
to  set  aside  the  finding.  We  add,  however,  as  we  said  in 
Weaver's  case :  "  We  do  not  wish  to  pre-judge  the  case,  to 
the  defendant's  injury.  .  .  They  [the  jury]  try  the  facts 
anew,  and  should  give  due  weight  to  all  facts  and  circum- 
stances in  the  case.  If,  upon  all  the  testimony,  there  be 
left  a  reasonable  doubt  of  the  defendant's  guilt,  he  should 
have  the  benefit  of  it,"  either  as  a  mitigation  or  excuse,  as 
the  faithful  finding  of  the  jury  may  demand  or  justify,  under 
the  rules  of  law. 

Habeas  corpus  denied. 


Chamlbers  v.  Falkner. 

JSill  in  Equity  for  Foreclosure  of  Mortgage,  Account,  and  Mar-^ 
shalling  Securities. 

1.  Parol  evidence;  when  admissible  in  explanation  of  wriling. — When  a  mort- 
gagee is  described  as  the  president  of  a  corporation,  both  in  the  mortgage  and 
in  the  secured  note,  and  it  is  doubtful  from  the  face  of  the  papers  whether 
they  were  intended  for  his  benefit  in  his  individual  capacity,  or  m  his  official 
character  as  the  representative  of  the  corporation,  parol  evidence  is  admissible, 
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in  equity,  to  remove  the  uncertainty,  and  to  show  that  they  were  intended  for 
the  benefit  and  security  of  the  corporation. 

2.  Contracts  with  corporations.  — When  a  corporation  has  no  power  to  lend 
money,  a  promissory  note  given  to  it  for  borrowed  money,  and  a  mortgage  to 
secure  the  note,  are  both  void,  and  can  not  be  enforced  in  equity. 

3.  State  Grange  of  Patrons  of  Husbandry;  poicer  to  lend  money. — The  pri- 
vate corporation  chartered  by  the  name  of  the  "State  Grange  of  the  Patrons 
of  Husbandry  of  Alabama,"  has  no  express  grant  of  power  to  lend  money,  and 
no!|sach  power  can  be  implied  from  the  declared  purposes  and  objects  for  which 
its  charter  was  granted  :  on  the  contrary,  such  power  is  excluded  by  the  decla- 
ration that  the  corporation  is  not  created  for  pecuniary  profit. 

4.  Contracts  uUra  vires ;  estoppel. —Whiin  a  person  has  made  a  contract 
with  a  corporation  which  is  ultra  vires,  and  has  received  the  benefit  of  it, 
neither  he  nor  those  claiming  under  him  are  estopped  from  setting  up  the 
invalidity  of  the  contract  in  defense  of  a  silit  to  enforce  it. 

5.  Negotiable  paper;  rights  of  holder;  burden  of  proof . — When  a  valid  de- 
fense is  shown  to  exist  as  between  the  original  parties  to  negotiable  paper,  juid 
the  holder  claims  protection  against- it,  the  onfts  is  on  him  to  show  that  he 
acquired  the  paper  in  good  faith,  for  valuable  consideration,  without  notice 
of  such  defect,  and  before  maturity  :  if  he  acquired  it  after  maturity,  he  is 
put  on  inquiry,  and  is  chargeable  with  notice. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  17th  August, 
1878,  by  the  Campbell  Printing  Press  and  Manufacturing 
Company,  a  corporation  chartered  under  the  laws  of  New 
York,  against  J.  M.  Falkner,  W.  L.  Chambers,  the  several 
persons  composing  the  firm  of  Moses  Brothers,  a  partnership 
doing  business  in  the  city  of  Montgomery,  and  Robert  H. 
Molton,  as  the  administrator  of  the  estate  of  Kate  A.  Glover, 
deceased  ;  and  sought  the  foreclosure  of  a  mortgage,  which 
said  Falkner  had  executed  to  the  complainant,  an  account, 
and  the  marshalling  of  securities  as  between  the  complain- 
ant, said  Chambers,  and  Moses  Brothers.  The  complainant's 
mortgage,  which  was  made  an  exhibit  to  the  bill,  was  dated 
the  1st  day  of  May,  1877  ;  was  given  to  secure  the  payment 
of  said  Falkner's  note  for  $1,697.52,  of  even  date  with  the 
mortgage,  and  payable  six  months  after  date,  to  the  com- 
plainant's order,  at  the  First  National  Bank  of  Montgomery ; 
and  conveyed  property  which  was  described  as  "  the  South- 
ern Plantation  printing  establishment,  situated  at  Nos.  5  and 
7  Perry  Street,  Montgomery,  Alabama,  including  printing 
presses,  type,  cases,  stands,  and  all  the  material  thereto  be- 
longing." The  consideration  of  this  note,  according  to  the 
averments  of  the  bill,  was  a  printing-press  which  the  com- 
plainant had  sold,  on  the  12th  May,  1875,  to  said  Falkner 
and  others,  then  doing  business  in  Montgomery  under  the 
firm  name  of  J.  Falkner  &  Co.,  retaining  the  title  until  the 
purchase-money  should  be  paid ;  and  said  J.  M.  Falkner  hav- 
ing bought  out  the  interest  of  his  co-partners,  on  or  about 
the  1st  January,   1876,   and  assumed  all  the  debts  of  the 
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Eartnership,  the  debt  to  the  complainant  being  still  unpaid, 
J  a  new  contract  between  him  and  the  complainant,  as  the 
bill  alleged,  the  complainant  surrendered  to  him  the  title  to 
the  printing-press,  and  took  the  note  and  mortgage  as 
security  for  the  debt.  The  bill  alleged  that  said  Molton,  as 
administrator,  Chambers,  and  Moses  Brothers,  each  claimed 
some  interest  in  the  property  conveyed  by  the  mortgage,  or 
some  lien  upon  it ;  that  said  Chambers  and  Moses  Brothers 
had  each  taken  possession  of  portions  of  the  property  ;  that 
their  respective  liens  were  subsequent  and  subordinate  to 
the  complainant's  mortgage,  of  which  they  had  notice  ;  or, 
if  not  subordinate  and  inferior,  that  each  embraced  other 
property  in  addition  to  that  conveyed  by  the  complainant's 
mortgage,  to  which  they  should  first  resort,  and  for  which 
they  should  be  required  to  account.  The  bill  therefore 
prayed  that  the  complainant's  mortgage  be  declared  a  first 
lien  on  the  property,  and  be  foreclosed ;  that  Chambers  and 
Moses  Brothers  each  be  required  to  account  for  the  prop- 
erty which  they  had  taken  ;  that  an  account  be  taken  of  the 
mortgage  debt ;  that  the  priority  of  the  respective  liens  be 
declared,  if  the  complainant's  was  not  first,  and  the  securities 
marshalled  ;  and  for  general  relief. 

No  controversy  arose  in  reference  to  Molton's  lien,  and  it 
requires  no  notice.  Chambers  and  Moses  Brothers  each 
filed  a  cross-bill,  in  the  nature  of  an  original  bill,  asserting 
the  priority  of  their  respective  mortgages.  The  first  mort- 
gage of  Moses  Brothers,  a  copy  of  which  was  made  an 
exhibit  to  their  bill,  was  executed  to  them  by  said  J.  M. 
Falkner,  to  secure  the  payment  of  $875  borrowed  money, 
for  which  he  had  given  them  his  note,  of  even  date  with  the 
mortgage  ;  was  dated  the  14th  September,  1876  ;  and  con- 
veyed a  city  lot  in  Montgomery,  together  with  "  all  the  pro- 
perty, of  every  kind  and  description,  in  the  Southern  Plantation 
office,  on  Perry  street  in  the  city  of  Montgomery."  The 
mortgage  held  hj  Chambers,  a  copy  of  which  was  made  an 
exhibit  to  the  bill  of  Moses  Brothers,  was  executed  by  Jef- 
ferson Falkner  and  J,  M.  Falkner  ;  was  dated  the  1st  Jan- 
uary, 1876 ;  recited  an  indebtedness  on  the  part  of  the 
grantors  to  "  W.  H.  Chambers,  master  of  Alabama  State 
Grange,"  for  the  sum  of  $1,763.10,  as  evidenced  by  their 
promissory  note,  of  even  date  with  said  mortgage,  "  payable 
to  the  order  of  W.  H.  Chambers,  master  as  aforesaid,"  on 
the  1st  day  of  January,  1877 ;  conveyed  *'  to  said  W.  H. 
Chambers,  master  as  aforesaid,"  two  city  lots  in  Mont- 
gomery, together  with  the  type,  furniture  and  materials  of 
the  Southern  Plantation  printing-office,  and  the  subscription 
list  of  the  newspaper  of  that  name    "  to  have  and  to  hold 
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to  the  said  W.  H.  Chambers,  master  as  aforesaid,  and  his 
successors  forever"  ;  and  contained  a  power  of  sale  "  to  the 
said  W.  H.  Chambers,  master  as  aforesaid,  or  any  one  duly 
authorized  by  him,"  if  default  should  be  made  in  the  pay- 
ment of  the  secured  note.  This  mortgage  was  filed  for  record 
on  the  10th  May,  1876.  The  bill  of  Moses  Brothers  alleged 
that  the  note  secured  by  it  was  given  for  money  loaned  to 
said  J.  &  J.  M.  Falkner  by  a  corporation  organized  under 
the  laws  of  Alabama  by  the  name  of  State  Grange  of  the 
Patrons  of  Husbandry  of  Alabama,  otherwise  known  and 
called  Alabama  State  Grange  ;  that  the  note  and  mortgage 
were  given  and  intended  for  the  use,  benefit  g.nd  account  of 
said  corporation,  and  were  null  and  void,  because  said  cor- 
poration had  no  power  to  lend  money  ;  and  therefore  they 
insisted  that  said  mortgage  was  inoperative  as  to  them,  and 
that  W.  L.  Chambers  was  accountable  to  them  for  the  value 
of  the  mortgaged  property  which  he  had  sold,  and  for  the 
rents  of  the  real  estate  which  he  had  received.  Chambers, 
in  his  answer  and  cross-bill,  claimed  to  be  the  owner  of  said 
mortgage  and  secured  note,  "  by  assignment  and  transfer 
from  said  W.  H.  Chambers"  ;  admitted  that  the  note  and 
mortgage  were  executed  as  shown  on  their  face,  and  that  the 
consideration  of  the  note  was  borrowed  money  ;  but  he 
denied  that  the  money  was  borrowed  "  from  the  Alabama 
State  Grange,  or  any  other  corporation,"  and  alleged  that, 
"  on  the  contrary,  said  money  belonged  to  said  W.  H.  Cham- 
bers" ;  and  he  insisted  that  Moses  Brothers,  "  even  if  said 
securities  were  taken  by  said  alleged  corporation  in  the 
name  of  said  W.  H.  Chambers,  can  not  take  advantage 
thereof  to  defeat  said  security" ;  and  he  claimed  to  be 
entitled  to  protection  as  a  bona  fide  holder  for  valuable  con- 
sideration without  notice. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held,  that  the  mortgage  to  Chambers,  "considering  the 
instrument  itself,  and  in  connection  with  the  testimony," 
conveyed  the  title  to  Chambers  as  trustee  for  the  use  and 
benefit  of  the  corporation,  and  should  be  regarded  as  a  con- 
tract with  the  corporation,  and  was  null  and  void,  because 
the  corporation  had  no  power  to  lend  money  ;  that  W.  L. 
Chambers,  as  assignee,  was  chargeable  with  constructive 
notice  from  the  face  of  the  papers,  even  if  he  had  no  actual 
notice,  and  therefore  could  not  claim  to  be  a  bona  fide  pur- 
chaser ;  and  that  either  Moses  Brothers  or  Falkner  might 
take  advantage  of  the  invalidity  of  the  contract.  He  there- 
fore dismissed  the  cross-bill  of  Chambers,  and  granted  relief 
to  Moses  Brothers,  ordering  an  account,  &c.  From  this 
decree  Chambers  appeals,  and  here  assigns  it  as  error. 
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GuNTER  &  Blakey,  for  appellant. — The  note  and  mort- 
gage show,  on  their  face,  that  they  are  the  personal  contract 
of  W.  H.  Chambers,  and  that  the  legal  title  to  the  property 
was  conveyed  to  him  personally,  the  superadded  words  being 
mere  descriptio  persome. — Agee  v.  Williams,  27  Ala.  644  ;  Free- 
man V.  McGann,  37  Ala.  714  ;  Grimm  v.  Craiqford,  29  Ala.  623  ; 
Westmoreland  v.  Foster^  60  Ala.  449.  The  mortgagors  are 
concluded  and  estopped  from  saying  that  they  are  not  in- 
debted to  W.  H.  Chambers. — Hill  v.  Huckabee,  52  Ala.  155  ; 
Riddle  v.  Hill,  51  Ala.  224 ;  Erioin  &  Jones  v.  Hill,  51  Ala. 
580  ;  Haynie  v.  Miller,  61  Ala.  62  ;  Grigshy  v.  Nance,  3  Ala. 
347 ;  Bryan  v.  Wilson,  27  Ala.  214 ;  cases  cited  in  United 
States  Digest,  1st  Series,  vol.  5,  page  466,  §  1083  ;  Ih.  640, 
§  611 ;  1  Chitty  on  Contracts,  316,  11th  Amer.  ed.  The 
mortgagors  do  not  set  up  the  plea  of  tdtra  vires,  but  impli- 
edly admit  the  validity  of  the  contract  with  Chambers  ;  and 
it  does  not  lie  in  the  mouth  of  the  subsequent  mortgagees 
to  set  up  that  defense.  If  the  money  was  borrowed  from  the 
corporation,  and  it  be  admitted  that  the  corporation  had  no 
power  to  lend  money  ;  still,  that  question  can  only  arise  be- 
tween the  corporation  and  tlie  officers  who  made  the  loan, 
and  the  parties  who  contracted  with  those  officers,  or  those 
who  have  reaped  the  benefit  of  the  contract,  can  not  be  heard 
to  assail  its  validity.  The  corporation  is  not  seeking  to  en- 
force an  executory  contract,  which  could  not  b©  enforced 
against  it,  because  ultra  vires ;  but  has  fully  performed  on 
its  part,  and  the  other  party  has  had  the  full  benefit  of  the 
consideration,  "  and  common  justice  requires  that  the  party 
be  made  to  comply." — Green's  Brice's  [lUra  Vires,  372,  note  ; 
National  Bank  v.  Mattheios,  98  U.  S.  621,  and  authorities 
there  cited  ;  Silver  Lake  Bank  v.  North,  4  John.  Ch.  370  ; 
63  N.  Y.  69  ;  Field  on  Corp.  295 ;  Sedg.  Stat.  &  Const.  §  75  ; 
7  Serg.  &  K  313  ;  17  Barbour,  380  ;  Aug.  &  Ames  on  Corp. 
§  153.  It  must  be  noted,  too,  that  the  contract  is,  in  itself, 
innocent  and  lawful,  and  was  entered  into  by  both  parties  in 
good  faith  ;  and  it  does  not  stand  on  an  equality  with  illegal 
contracts. — Bissell  v.  Railroad  Go.,  22  N.  Y.  258;  DeGraff  v. 
Amer.  Linen  Go.,  21  N.  Y.  128.  But,  although  the  corporation 
may  have  had  no  power  to  engage  in  the  business  of  lend- 
ing money,  the  illegality  of  this  single  act  would  not 
necessarily  follow.  The  money  may  have  been  lent,  simply 
to  keep  it  from  lying  idle  and  unprofitable,  or  for  some  pur- 
pose not  alien  to  the  primary  business  of  the  corporation, — 
as  to  aid  in  the  establishment  or  circulation  of  a  newspaper 
devoted  to  the  interests  of  agriculture  ;  and  the  person  assail- 
ing the  contract,  on  the  ground  of  iMra .  vires,  must  clearly 
show  its  invalidity. — Green's  Brice's   Ultra    Vires,   39-42 ; 
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54  Ala.  75.  The  corporation  is  not  a  party  to  the  suit,  and 
no  objection  was  raised  to  the  omission  to  bring  it  before 
the  court ;  and  it  would  present  a  strange  anomaly,  to  refuse 
relief  to  the  party  who  is  before  the  court,  as  the  present 
holder  and  owner  of  the  note  and  mortgage,  because  the 
absent  corporation  may  have  some  interest  which,  if  present, 
it  could  not  enforce.  Again,  the  note  was  negotiable  ;  and 
W.  L.  Chambers  is  entitled  to  protection  as  a  bona  fide  pur- 
chaser for  valuable  consideration  without  notice. — Butler  v. 
Lexington,  14  Wallace,  282  ;  Carpenter  v.  Longan,  16  Wallace, 
271 ;  Saioyer  v.  Prickett,  19  Wallace,  146. 

Troy  &  Tompkins,  for  Moses  Brothers. — The  note  and 
mortgage,  considered  by  themselves,  show  a  contract  with 
the  corporation,  or  for  its  benefit,  and  not  with  W.  H.  Cham- 
bers individually. — Means  v.  Swornstrett,  32  Ind.  87 ;  Bab- 
cock  V.  Beman,  1  Kernan,  200.  If  it  was  a  matter  of  doubt 
or  uncertainty,  the  fact  is  clearly  established  by  the  parol 
proof,  which  was  admissible  for  that  purpose. — 1  Daniel's 
Neg.  Instr.  §§  418-9  ;  Bryan  v.  Wilson,  27  Ala.  208  ;  Dawson 
V.  Gotten,  26  Ala.  591.  Under  the  articles  of  incorporation, 
the  corporation  had  no  power,  express  or  implied,  to  lend 
money  ;  and  the  note  and  mortgage  are,  for  that  reason,  void. 
Waddell  v.  Grand  Lodge,  36  Ala.  313  ;  Savings  Bank  v.  Dun- 
kin,  54  Ala.  471.  W.  L.  Chambers  is  chargeable  with  con- 
structive, if  not  actual  notice  of  these  facts.  He  was  one  of 
the  attesting  witnesses  to  the  mortgage,  and  drew  it  as 
attorney  ;  and  the  unusual  words  employed  in  describing  the 
grantee  could  not  have  been  inserted  without  knowledge  of 
the  facts. 

E.  J.  FiTZPATRiCK,  for  the  complainant. 

BRICKELL,  C.  J. — 1.  If  it  is  not  manifest  from  the  note 
and  mortgage,  that  each  was  executed  to  Chambers  in  an  of- 
ficial capacity,  and  not  individually,  the  parol  evidence  is 
full  and  clear  that  such  is  the  fact.  The  consideration  moved 
wholly  from  the  corporation  known  as  the  Alabama  State 
Grange,  or  by  its  corporate  name.  State  Grange  of  the  Patrons 
of  Husbandry  of  Alabama;  and  that  it  was  the  intention  the 
note  and  mortgage  should  be  executed  to  Chambers  as  its 
president,  and  for  its  benefit,  is  fully  proved.  There  was 
no  objection  to  parol  evidence  of  the  facts,  and,  if  there  had 
been,  it  could  not  have  been  sustained. — Douglass  v.  Br.  Bank 
of  Mobile,  19  Ala.  659  ;  Galdwell  v.  Br.  Bank  of  Mobile,  11  Ala. 
549 ;  Smith  v.  Br.  Bank  of  Mobile,  5  Ala.  26  \  Mc  Walker  v, 
Br.  Bank  of  Mobile,  3  Ala.  153. 
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2-3.  It  has  been  too  often  decided  in  this  court,  to  be 
matter  of  doubt  or  controversy,  that  the  contracts  of  corpo- 
rations, which  they  have  no  power  to  make,  are  void,  and 
the  courts  can  not  enforce  them.  Promissory  notes,  or  mort- 
gages, given  as  security  to  the  corporation,  are  wanting  in 
legal  validity,  and  will  not  furnish  a  cause  of  action,  in  law 
or  in  equity. — Smith  v.  Ala.  Life  Ins.  &  Trust  Co.,  4  Ala.  558  ; 
Grand  Lod^ge  v.  Waddell,  36  Ala.  313.  The  consideration  of 
the  note  the  mortgage  was  intended  to  secure,  was  money  of 
the  corporation,  loaned  to  the  mortgagor,  by  its  officers  and 
agents,  acting  by  its  authority,  as  it  must  be  presumed,  and 
as  the  proof  very  clearly  indicates.  The  express  power  to 
loan  money  is  not  conferred  on  the  corporation ;  and  any 
such  implied  or  incidental  power  is  foreign  to,  and  excluded 
by  the  purposes  and  objects  of  its  creation,  as  expressed  in 
the  article  of  incorporation,  and  by  the  express  declaration 
in  the  article,  that  it  was  not  formed  for  pecuniary  profit.  A 
corporation,  not  created  for  banking  purposes,  or  to  conduct 
some  business  usual  in  banking,  whatever  may  be  its  char- 
acter, though  it  may  have  the  power,  express  or  implied,  of 
borrowing  money,  has  not  an  implied  power  of  loaning  its 
funds. — 1  Dan.  Neg.  Inst.  §  384.  It  was  so  held  by  this 
court,  in  reference  to  a  railroad  corporation,  in  liacldiU  v. 
Ala.  (&  Tenn.  Railroad  Co.,  35  Ala.  323  ;  and  in  reference  to 
the  Grand  Lodge  of  Masons,  in  Grand  Lodge  of  Ala.  v.  Wad- 
dill,  36  Ala,  313.  This  case,  it  is  admitted,  is  decisive  of  the 
case  now  before  us,  unless  we  are  prepared  to  overrule  it.  If 
we  had  serious  doubts  of  its  correctness,  we  could  not  depart 
from  it,  at  this  day.  But  we  are  of  opinion  that  it  is  well 
founded  in  principle,  and  is  supported  by  the  weight  of 
authority, 

4.  We  do  not  regard  it  as  within  our  province,  to  inquire 
whether  the  parties  now  in  interest,  who  are  creditors  seek- 
ing the  enforcement  of  liens  for  the  security  of  meritorious 
debts,  ought  to  interpose  the  want  of  capacity  in  the  corpo- 
ration to  make  the  loan,  to  defeat  the  priority  claimed  for 
the  mortgage  given  to  secure  it.  The  court  can  not  indulge 
in  favor  or  disfavor  to  either  party,  and  is  simply  without 
power  to  enforce  contracts  wanting  in  legal  obligation  and 
validity  ;  and  without  power  to  impart  capacity  to  corpora- 
tions to  enter  into  contracts  foreign  to  the  purposes  of  their 
creation.  The  powers  which  they  may  have,  are  derived 
from  statutes,  and  it  is  not  for  the  courts,  by  tolerating  their 
usurpations,  to  defeat  the  will  of  the  legislature.  The  cor- 
poration may,  and  did  doubtless,  part  with  the  money  in 
good  faith  ;  and  there  is  no  evidence  of  any  want  of  good 
faith  on  the  part  of  the  mortgagors.    Each,  doubtless,  when 
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the  transaction  was  had,  was  under  the  belief  of  its  legality 
and  validity ;  and  it  is  their  misfortune,  rather  than  fault, 
that  the  mortgagor  is  without  the  ability  to  meet  the  de- 
mands of  all  his  creditors,  and  thereby  have  avoided  a  race 
of  diligence  between  them. 

There  are  authorities  which  support  the  proposition,  so 
vigorously  pressed  by  appellant's  counsel,  that  as  the  mort- 
gagor has  reaped  all  the  benefits  of  the  transaction — has  ob' 
tained  and  used  the  money  of  the  corporation— all  who 
claim  under  him  should  be  estopped  from  denying  the  cor- 
porate power  to  make  the  contract.  The  proposition  is  not 
new  in  this  court.  It  was  pressed  upon  the  consideration  of 
the  court,  in  the  leading  case  of  City  Council  of  Montgomery 
V.  Blontgomery  d  Wetumpka  Plank-Eoad  Co.,  31  Ala.  7(5-88. 
In  answer,  Stone,  J.  speaking  for  the  court,  said  :  "  If  this 
doctrine  be  established,  these  corporations,  no  matter  how 
limited  their  powers,  may  make  themselves  omnipotent.  They 
have  only  to  induce  persons  to  contract  with  them,  beyond 
the  scope  of  their  powers,  and  their  very  usurpations  have 
the  effect  of  conferring  powers  on  them  which  the  legislature 
have  withheld.  A  proposition  so  erroneous  can  scarcely  need 
argument  to  overturn  it."  More  recently,  the  proposition 
was  again  pressed,  and  the  answer  of  Justice  Stone  was 
again :  "  A  party  dealing  with  a  corporation,  in  a  matter  not 
within  the  purview  of  its  delegated  power,  does  not  estop 
himself  from  setting  up,  in  defense,  the  want  of  authority  in 
the  corporation  to  make  the  contract  ....  In  such 
case,  the  doctrine  of  estoppel  can  not  be  held  to  apply, 
without  clothing  corporations  with  the  ability  to  increase 
their  powers  indefinitely,  by  sheer  usurpation.  Such  con- 
tracts on  the  part  of  a  corporation  are  ultra  vires^  and  void, 
and  no  right  of  action  can  spring  out  of  them." — Blarion 
Savings  Bank  v.  Dunkin,  54  Ala.  471.  These  were  not  hasty, 
ill-considered  opinions.  They  were  the  result  of  careful 
research  and  deliberation,  and  all  but  the  latter  case  have 
stood  unquestioned  by  the  profession,  for  many  years. 
Touching  contracts,  their  validity  and  obligation,  obedience 
to  the  maxim  stare  decisis  compels  a  strict  adherence  to  them. 

5.  The  appellant  can  have  no  higher  standing  than  would 
his  assignor,  or  the  corporation,  if  either  were  seeking  a  fore- 
closure of  the  mortgage,  in  a  controversy  with  other  mort- 
gagees. What  rights  a  bona  fide  holder  could  have  ac- 
quired, it  is  not  necessary  to  inquire.  It  is  not  shown  that 
the  appellant  stands  in  that  relation ;  on  the  contrary,  the 
weight  of  the  evidence,  so  far  as  it  touches  the  point,  is 
against  him.  When  valid  defenses  are  shown  to  exist  against 
negotiable  paper,  if  the  bolder  would  protect  himself  against 
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them,  he  is  required  to  show  that,  in  good  faith,  for  a  valu- 
able consideration,  without  notice  of  its  infirmities,  he  ac- 
quired the  paper  before  maturity. — Ross  v.  Drinkard,35  Ala. 
434  ;  3Iayor  v.  Wetumpka,  63  Ala.  632.  When  the  appellant 
acquired  the  paper — whether  before  or  after  maturity — is 
not  shown  distinctly.  Tbe  strong  tendency  of  the  testimony 
of  Falkner  is,  that  it  must  have  been  at  some  time  after  its 
maturity.  It  is  not  enough  that  the  appellant  gave  a  valu- 
able consideration  for  the  paper.  He  must  have  derived  his 
title  before  its  maturity  ;  for,  whenever  negotiable  paper  is 
found  outstanding  after  its  maturity,  whoever  deals  in  it  is 
put  on  inquiry ;  and  if  he  makes  none,  he  must  be  content 
to  take  it  subject  to  all  defenses  which  could  be  made  against 
his  transferror.  The  time  of  the  acquisition  of  the  paper, 
was  a  fact  lying  peculiarly  within  the  knowledge  of  the 
appellant — he  had  the  means  of  showing  it  clearly.  The 
burden  of  proof  was  upon  him  ;  and  the  maxim  must  be 
applied,  that  all  evidence  is  to  be  weighed  according  to  the 
proof  which  it  was  in  the  power  of  one  side  to  have  pro- 
duced, and  in  the  power  of  the  other  to  have  contradicted. 

Whether  the  note  and  mortgage  could  not  be  enforced 
by  the  assignor  of  the  appellant,  or  by  the  appellant  as  as- 
signee, if  it  was  shown  that  the  assignor  had  without  author- 
ity made  the  loan,  and  was  bound  to  account  for  the  money 
to  the  corporation,  is  not  a  question  now  presented. — Tom- 
Ues  V.  Reynolds,  17  Ala.  109  ;  Bryan  v.  Wilson,  27  Ala.  208. 
The  pleadings  do  not  aver  these  facts,  nor  is  there  any  evi- 
dence showing  them.  On  the  contrary,  the  evidence  tends 
to  show  that  the  money  was  loaned  by  authority  of  those 
charged  with  the  control  and  custody  of  the  corporate  funds ; 
and  that  the  president  was  the  mere  conduit  through  which 
it  was  transmitted  to  the  mortgagor,  and  charged  only  with 
the  duty  of  taking  securities  for  its  payment. 

The  decree  of  the  chancellor  must  be  aflGirmed.. 


Bonham  v.  The  State. 


Indictment  for  Larceny  of  Corn,  part  of  Groiving  Crop. 

1.  Election ;  evidence  as  to  other  acts.  — The  prosecutor,  or  chief  witness  for 
the  prosecntiou,  testifying  to  tbe  commission  of  the  act  charged  iis  a  larceny 
in  the  month  of  October,  the  proseontion  must  be  confined  to  tbat  particular 
offense,  and  can  not  adduce  evidence  of  other  distinct  acts  ;  and  though  the 
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witness  also  testifies,  on  cross-examination,  to  the  commission  of  other  similar 
acts  two  or  three  mouths  previously,  this  does  nof  authorize  the  defendant  to 
introduce  as  evidence  his  own  exculpatory  declarations,  contemporaneous  with 
those  acts,  and  tending  to  disprove  any  criminal  intent. 

2.  Larceny  ;  what  constitutes. — One  of  two  or  more  joint  owners  of  a  grow- 
ing or  outstanding  crop  can  not  be  guilty  of  larceny  by  taking  any  part  of  it 
while  thus  held  ;  nor  is  a  person  guilty  of  larceny,  because  he  takes  property 
which  he  honestly  believes  belongs  to  him. 

3.  Same;  abandonment  of  crop  by  one  of  joint  owners. — When  a  tenant  of 
lands  lets  another  person  have  an  interest  in  his  contract,  undtr  an  agreement 
between  them  to  cultivate  the  land  and  divide  the  crop  equally,  after  paying 
the  rent ;  and  the  latter  ceases  to  work,  and  abandons  the  crop  before  maturity, 
giving  as  a  reason  that  he  did  not  think  they  could  make  any  thing  ;  he  is 
guilty  of  a  breach  of  contract,  and  forfeits  all  interest  in  the  crop,  the  entire 
property  in  the  matured  crop  vesting  in  the  original  tenant ;  and  whatever 
may  be  his  rights  or  remedj'  against  the  original  tenant,  he  may  be  convicted 
of  the  subsequent  larceny  of  a  part  of  the  growing  or  outstanding  crop. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

The  indictment  in  this  case  was  found  at  the  November 
term  of  the  court,  1880,  and  charged  that  the  defendant, 
Isaac  Bonham,  "  feloniously  took  and  carried  away  one  peck 
of  corn,  the  same  being  part  of  the  outstanding  crop  of  corn, 
the  property  of  Charles  (?)  Kennedy."  On  the  trial,  as  the 
bill  of  exceptions  recites,  "  the  defendant  having  pleaded 
not  guilty,  the  following  proceedings  were  had :  George  (?) 
Kennedy,  the  person  alleged  in  the  indictment  to  be  the 
owner  of  the  corn,  testified  that  he  rented  the  land  on  which 
the  corn  was  grown,  for  the  year  1880,  from  one  McWhorter, 
and  it  was  in  said  county  of  Lowndes  ;  that  he  and  the 
defendant  afterwards  agreed  to  cultivate  the  land  together; 
that  each  was  to  furnish  himself,  and,  after  the  crops  were 
gathered,  the  rent  was  to  be  first  paid,  and  the  remainder 
was  to  be  equally  divided  between  them  ;  that  the  defendant 
quit  working  the  crop  in  the  month  of  June,  and  refused  to 
work,  and  did  not  afterwards  work  any  in  it ;  and  that,  in  the 
month  of  October  afterwards,  he  saw  the  defendant  pulling 
the  corn  from  the  stalk  in  the  field.  He  testified,  also,  on 
cross-examination,  that  he  had  known  the  defendant  to  pull 
corn  out  of  the  field  twice  before  that — once  in  July,  and 
once  in  August ;  and  that  he  had  then  forbidden  him  to  pull 
any  more.  McWhorter,  who  rented  the  land  to  Kennedy, 
testified,  that  when  the  defendant  quit  working  the  crop  in 
June,  he  (witness)  went  to  see  him,  and  tried  to  get  him  to 
continue  to  work  ;  and  that  the  defendant  refused  to  do  so, 
giving  as  his  reason  he  did  not  believe  they  would  make  any 
thing.  The  defendant  then  offered  to  prove,  by  this  witness, 
that  at  the  time  he  pulled  the  corn  in  July  and  August,  he 
told  George  Kennedy  that  he  had  an  interest  in  it,  and  a 
right  to  take  it.     On  objection  by  the  State,  the  court  refused 
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to  permit  said  testimQny  to  go  to  the  jury ;  to  which  ruling 
the  defendant  excepted.  This  was  all  the  evidence  ;  and  the 
court  thereupon  charged  the  jury,  that,  if  they  believed  the 
evidence,  the  defendant  had  no  right  to  take  any  portion  of 
said  outstanding  crop  of  corn,  against  the  consent  of  said 
George  Kennedy.  The  defendant  excepted  to  this  charge, 
and  requested  the  following  charge,  which  was  in  writing : 
*  If  the  jury  find,  from  the  evidence,  that  the  contract  under 
which  Kennedy  and  the  defendant  cultivated  the  land  was, 
that  after  Kennedy  had  rented  the  land  from  McWhorter, 
for  the  year  1880,  he  agreed  with  defendant  to  cultivate  the 
land  jointly  with  him,  and  that,  after  paying  the  rent  to 
McWhorter,  they  were  to  divide  the  balance  equally,  this  made 
Kennedy  and  the  defendant  tenants  in  common  of  the  corn 
grown,  and  the  defendant  is  not  guilty  of  larceny  in  taking 
the  corn  cut  of  the  field,  although  he  had  ceased  to  work  in 
the  crop  before  he  thus  took  the  com.'  The  court  refused 
this  charge,  and  the  defendant  excepted  to  its  refusal." 

The  exclusion  of  the  evidence  offered,  the  charge  given, 
and  the  refusal  of  the  charge  asked,  are  now  urged  as  error, 

J.  F.  Clements,  and  R.  M.  Williamson,  for  appellant. 

H.  C  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  criminating  evidence  in  this  case  looatea 
the  act  charged  as  a  larceny,  in  October.  Having  intro- 
duced evidence  of  that  particular  act,  the  prosecution  would 
be  held  to  have  elected  to  try  the  accused  on  that  particular 
charge,  and  would  not  be  allowed  to  shift  the  ground,  and 
claim  a  conviction  for  another  and  distinct  act. — Peacher  v. 
The  State,  61  Ala.  22.  When  the  defendant,  on  cross-exam- 
ination of  the  prosecuting  witness,  proved  other  acts  of  a 
similar  character,  committed  by  the  defendant  in  July  and 
August  preceding,  this  did  not  authorize  him  to  prove  his 
own  declarations,  made  contemporaneously  with  the  proved 
acts  of  July  and  August,  tending  to  show  those  acts  were  not 
larcenous  in  their  intent. — 1  Brick.  Dig.  843,  §  554;  Chaney 
V.  The  State,  31  Ala.  342;  Spivey  v.  The  State,  26  Ala.  90; 
Tayhr  v.  The  State,  42  Ala.  529.  To  allow  evidence  of  the 
defendant's  conduct  on  former  occasions,  to  be  given  in 
exculpation  of  his  later  act  for  which  he  was  being  tried, 
would  be  as  unreasonable,  as  to  receive  evidence  against  him 
of  a  former  criminal  act,  as  proof  that  a  later  act  charged 
was  itself  criminal. 

It  is  certainly  true,  that  one  tenant  in  common  of  an  out- 
standing crop  can  not  be  guilty  of  larceny  of  any  part,  or  the 
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whole  of  the  crop,  thus  held  in  common.  It  is  not  personal 
property. — Code  of  1876,  §  4355  ;  Gregg  v.  The  State,  55  Ala. 
116  ;  Smitherman  v.  The  State,  63  Ala,  24.  And  parties  can 
not  be  guilty  of  larceny  of  property,  the  ownership  or  title 
of  which  they  honestly  believe  to  be  in  themselves. — Morn- 
ingstar  v.  The  State,  55  Ala.  148  ;  2  Bish.  Cr.  Law,  §  851  ; 
Kirksey  v.  Fike,  29  Ala.  206  ;  2  Whar.  Amer.  Cr.  Law,  §  1809. 

In  the  testimony  in  this  cause,  there  seems  to  have  been 
no  conflict.  Kennedy,  the  prosecutor,  and  Bonham,  the 
defendant,  agreed  to  cultivate  McWhorter's  land  together ; 
each  to  furnish  himself,  and,  after  the  crops  were  gathered, 
the  rent  was  to  be  first  paid,  and  the  remainder  was  to  be 
equally  divided  between  them.  In  June,  the  defendant 
ceased  to  work  in  the  crop,  and  did  not  labor  any  more 
therein  ;  and  when  urged  by  McWhorter,  the  landlord,  to 
return,  and  aid  Kennedy  in  cultivating  and  harvesting  the 
crop,  he  refused  to  do  so,  giving  as  a  reason  that  he  did  not 
believe  they  would  make  any  thing.  This  contract  was  not 
made  by  Bonham  with  McWhorter.  Kennedy  had  taken  the 
lease  from  McWhorter,  and  subsequently  took  Bonham  into 
the  contract.  Now,  if  this  testimony  be  believed,  Bonham, 
the  defendant,  committed  a  breach  of  the  contract,  and  that 
authorized  Kennedy  to  treat  it  as  at  an  end,  and  to  adopt 
other  measures  for  the  cultivation  of  the  crop. — Drake  v. 
Goree,  22  Ala.  409.  To  test  this  principle,  let  us  suppose 
that,  after  the  maturity  and  harvesting  of  the  crop,  Bonham 
had  sought  to  recover  a  share  of  the  crop.  The  contract 
between  him  and  Kennedy  being  executory,  he  must  needs 
have  averred  and  proved  the  terms  of  the  contract,  and  that 
he,  Bonham,  had  performed  his  part  of  it,  or  had  been  pre- 
vented from  doing  so  by  the  act  of  Kennedy. — 1  Brick.  Dig, 
393,  §§  228,  229,  a  ;  lb.  394,  §  230;  Davis  v.  Wade,  4  Ala.  208. 
It  is  manifest  that,  on  the  testimony  recited  in  this  record, 
Bonham  could  have  recovered  nothing  on  the  contract,  and, 
therefore,  he  had  no  interest  in  the  crop  as  'property.  If  he 
could  recover  at  all,  which  we  do  not  intimate,  it  could  only 
be  compensation  for  his  work  and  labor ;  which  could  only 
be  a  money  recovery,  and  would  give  him  no  interest  in  the 
ownership  of  the  crop.  We  think,  however,  if  the  testimony 
of  the  witnesses  be  believed,  Bonham  abandoned  the  con- 
tract, and  all  claim  to  share  in  the  crop  that  might  be  grown. 

Under  these  principles,  the  Circuit  Court  did  not  err  in 
the  charge  given,  nor  in  the  refusal  to  charge  as  requested. 
The  court  correctly  told  the  jury,  that  under  the  evidence, 
if  believed,  Bonham  had  no  right,  without  Kennedy's  consent, 
to  take  any  of  the  outstanding  crop  ;  and  the  court  rightly 
refused  the  charge  asked,  because  it  ignored  a  main  feature 
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of  the  evidence,  and  treated  as  unimportant  Bonham's  cause- 
less breach  of  his  contract,  which  the  testimony  tended  to 
prove. 

The  judgment  is  aflfirmed. 


Lewis  V,  Faber. 

Action  on  Promissory  Note,  by  Indorsee  against  Maker. 

1.  Set-off  by  maker,  against  payee  of  note;  when  available  against  assignee. 
A  bank  debtor  having  transterred  to  the  bank,  an  collateral  security,  a  note 
held  by  him  against  a  third  person  ;  and  bis  surety  having  paid  the  debt  ta 
the  bank,  and  taken  from  the  bank,  by  agreement  with  him,  an  assignment 
of  the  note  held  as  collateral;  AeW,  in  an  action  on  the  note  by  the  surety, 
that  the  maker  could  not  set  ofif  a  demand  against  the  payee,  or  principal 
debtor,  acquired  after  notice  of  the  transfer  to  the  bank  :  that  the  assignment 
to  the  surety  related  back  to  the  time  when  the  note  was  transferred  to  the 
bank,  and  clothed  the  assignee  with  the  rights  then  Jield  by  the  bank,  against, 
which  subsequent  equities  could  not  be  asserted. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

GuNTEB  &  Blakey,  for  appellant. 

Sayre  &  Graves,  contra. 

SOMEEVILLE,  J.— The  only  question  raised  by  the  as- 
signments of  error,  and  the  rulings  of  the  Circuit  Court  in 
this  case,  is,  the  right  of  the  appellant,  who  was  defendant 
in  the  lower  court,  to  set  off  against  the  plaintiff  (the  ap- 
pellee) a  claim  held  by  him  (the  defendant)  against  Munter 
&  Brother,  who  had  assigned  to  said  plaintiff  the  note  sued 
on  in  this  action.  Faber  was  surety  for  Munter  &  Brother, 
on  a  debt  due  by  them  to  the  Merchants'  &  Planters'  Bauk. 
To  secure  this  debt,  the  Munters  transferred  to  the  bank  a 
note  due  by  Lewis,  the  appellant.  Lewis,  after  receiving 
notice  of  the  assignment,  as  the  evidence  tended  to  show, 
purchased  the  claim  against  Munter  &  Brother,  which  he 
seeks  to  use  as  a  set-off  in  this  case.  Faber  advanced  the 
money  to  pay  the  bank  debt,  and,  in  accordance  with  an 
agreement  previously  made  with  Munter,  had  the  collateral 
transferred  by  the  bank  to  himself.  The  bank  obtained 
Lewis'  note   as  a  collateral,  before  Lewis  acquired  the  pro- 
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posed  set-off;  but  the  title  of  .Faber  was  subsequent 
thereto. 

We  think  the  Circuit  Court  Was  correct,  in  ruling  that,^ 
under  this  state  of  facts,  the  set-off  could  not  be  allowed. 
The  transfer  of  Lewis'  note  to  the  bank,  as  collateral  secu- 
rity for  Munter's  indebtedness,  clearly  prevented  the  setting 
off  of  any  claim  afterwards  required  by  Lewis. — Waterman 
on  Set-Off,  §  42.  When  Faber  advanced  the  money  to  pay 
this  debt,  upon  which  he  was  surety,  he  became  entitled,  by 
express  agreement  with  the  parties,  to  the  interest  of  the 
bank,  and  to  that  of  the  Munters,  in  this  claim  ;  and  this  as- 
signment would  relate  back  to  the  date  of  its  transfer  to  the 
bank.  Faber  could  haVe  coerced  such  assignment,  by  bill  in 
equity,  upon  the  principle  of  subrogation ;  and  it  is  a  sound 
tule,  that  a  court  of  law  will  always  ratify  that  which  is  done 
by  consent  of  parties,  if  the  same  result  would  have  been 
compelled  or  sanctioned  by  a  court  of  equity.  LaWj  thus 
far,  regards  equity,  as  equity  is  said  always  to  follow  the  law. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and 
the  judgment  is  ajQ&rmed. 


Caldwell  v,  Dunklin. 

Motionfor  Summary  Judgment  against  County  Treasurer. 

1.  Summary  judgment  against  county  treasurer;  when  authorized. — A  sum- 
mary remedy,  by  notice  and  motion,  against  a  county  treasurer  and  hia 
sureties,  is  given  only  where  he  fails  to  pay,  on  demiiud,  "  an  allowed  claim 
against  the  county,  when  there  are  funds  in  the  treasury  to  pay  the  same" 
(Code,  §  3395)  ;  that  is,  a  claim  which  has  been  presented  to  the  Commission- 
ers' Court,  and  has  been  by  it  audited  and  allowed  ;  and  it  can  not  be  extended 
to  claims  which  are  not  required  to  be  so  presented  and  audited. 

2.  Action  against  county. — An  action  at  law  does  not  lie  against  a  county, 
on  a  claim  which  has  been  audited  and  allowed  by  the  Commissioners'  Court  : 
the  only  remedy  is  against  the  county  treasurer,  if  he  has  funds  with  which 
to  pay  it ;  or,  by  mandamus  to  compel  the  levy  of  the  necessary  tax,  if 
there  are  not  sufficient  funds  in  the  tteasury. 

3.  .  County  bonds  of  Butler,  issued  under  special  statute  in  liquidation  of  regis- 
lered  indebtedness. — The  bonds  of  the  county  of  Butler,  issued  under  the 
authority  of  the  special  statute  approved  December  28th,  1868,  entitled  "An 
act  to  register  and  pa^  the  debt  of  Wilcox,  Perry,  Butler,  and  St.  Clair  coun- 
ties" (Sess.  Acts  1868-9,  pp.  505-06),  are  not  required  to  be  presented  to  the 
Commissioners'  Court,  and  by  it  audited  and  allowed,  to  make  them  valid 
claimsagainst  the  county;  nor  will  they  support  a  summary  remedy  against 
the  county  treasurer  and  his  sureties. 

4.  Smne;  intere.st. — The  statute  expressly  provides  for  the  issueof  interest- 
bearing  bonds;  and  although  they  are  made  payable  in  five  years,  there  is  no 
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indication  of  any  purpose  to  prohibit  interest  after  their  matarity;  conse- 
quently, they,  and  the  coupons  attached,  are  governed  by  the  general  principle, 
which  allows  interest  as  an  incident  to  a  debt  after  its  maturity. 

6.  Error  without  injury,  in  rulinqs  against  plaintiff. — When  the  record  shows 
that  the  plaintiff  can  not  recover  in  any  event,  erroneous  rulings  against  him, 
to  which  he  duly  excepted,  could  work  no  injury  to  him,  and  foraish  no 
ground  of  reversal  at  his  instance. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  J.  W.  Posey,  an  attorney  of  the 
court,  as  special  judge,  selected  by  the  parties  on  account  of 
the  incompetency  from  interest  of  the   presiding  judge. 

Herbert,  Buell  &  Lane,  for  appellants. 

Gamble  &  Bolling,  contra. 

BRICKELL,  C.  J. — This  is  a  summary  proceeding  under 
the  statute,  which  reads  thus  :  "  If  any  county  treas- 
urer fails,  on  demand,  to  pay  an  allowed  claim  against  the 
county,  when  there  are  funds  in  the  treasury  to  pay  the 
same,  judgment  may  be  obtained  against  him  and  his  sure- 
ties, or  any  or  either  of  them,  having  five  days'  notice,  by 
motion  in  the  name  of  the  party  to  whom  the  claim  is  pay- 
able, his  legal  representatives,  or  assigns,  for  the  amount 
of  the  claim,  with  interest  from  the  demand,  ten  per-cent. 
damages  and  costs." — Code,  §  3395. 

It  is  a  well-settled  rule,  that  statutes  of  this  character, 
authorizing  summary  proceedings,  in  derogation  of  the  com- 
mon law,  are  strictly  construed. — Sedgwick  on  Stat.  &  Con. 
Law,  299.  They  are  not  by  construction  extended,  so  far 
as  to  include  any  other  state  of  facts,  or  any  other  causes  of 
action,  than  such  as  may  be  expressed  in  them. — Nations  v. 
Roberts,  20  Ala.  544  ;  2  Brickell's  Digest  464,  §§  1—9. 
It  is  not  every  claim  against  the  county,  which  it  may  be 
the  duty  of  the  treasurer  to  pay,  that  can  be  enforced  by 
this  remedy.  The  statute  confines  and  limits  the  remedy, 
by  its  own  words,  to  an  alloiued  claim  against  the  county. 
The  first  instruction  given  the  jury  by  the  Circuit  Court 
raises  directly  the  question,  whether  the  claims  on  which 
the  motion  is  made,  are  claims  upon  which  this  remedy  can 
be  pursued. 

Originally,  the  statute  formed  a  section  of  the  part  of 
the  Code  devoted  to  counties,  their  organization,  powers, 
duties,  and .  liabilities,  and  of  the  article  prescribing  the 
duties  of  county  treasurers. — R.  C.  1887,  §  930.  The  Com- 
missioners' Court  is  the  agency,  through  which  the  county 
acts,  and  it  is  clothed  with  a  general  authority  "  to  examine, 
settle,  and  allow  all  accounts  and  claims  chargeable  against 
Vol.  lxv. 
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the  county."  To  this  body,  all  claims  against  the  county 
must  be  presented,  for  allowance,  within  twelve  months  after 
they  accrue,  or  become  payable,  or  they  are  barred.  In 
term  time,  the  court  audits  all  claims ;  and  for  every  claim 
allowed,  the  judge  of  probate  is  required  to  give  the  claim- 
ant a  warrant  on  the  treasury.  The  treasurer  is  required  to 
register  "  all  claims  allowed  by  the  Court  of  County  Com- 
missioners, in  the  order  in  which  they  are  presented  to  him; 
designating  the  date  of  the  allowance,  when  presented,  the 
character  of  the  claim,  to  whom  allowed,  and  the  amount. 
The  mere  transportation  of  this  statute  to  another  part  of 
the  Code,  can  not  vary  its  construction.  It  must  now  be 
taken  and  construed,  as  it  would  have  been  when  it  formed 
a  part  of  the  statutes  referring  to  county  claims,  county  reve- 
nue, and  to  the  duties  of  the  county  treasurer.  Thus  taken  and 
construedjit  embraces  only  claims  which  have  passed  the  audit 
of  the  Court  of  County  Commissioners,  have  been  allowed 
by  the  court,  and  a  warrant  for  their  payment  drawn  on  the 
county  treasury,  by  the  judge  of  probate.  Such  claims  only 
are  alloived  claims  against  the  county.  It  is  these  claims  the 
treasurer  is  required  to  pay,  on  presentation,  in  the  order  of 
registration,  if  there  be  funds  in  the  treasury  ;  and  it  is 
neglect  to  pay  them,  having  funds,  the  statute  visits  with 
the  penalty  of  ten  per-cent.,  and  by  another  section  declares 
a  misdemeanor.  These  claims — alloived  claims—  axe  not  the 
subject  of  suit  against  the  county.' — Marshall  County  v. 
Jackson  County,  36  Ala.  613  ;  Covington  County  v.  Dunklin, 
52  Ala.  28  ;  Shinhone  v.  Randolph  County,  56  Ala.  183.  They 
are  not  the  subject  of  suit,  because,  as  to  them,  the  county 
is  not  in  default.  They  have  been  audited  and  allowed,  in 
obedience  to  law  ;  and  if,  in  their  payment  there  is  default, 
it  is  the  default  of  county  officers,  and  not  of  the  county. 
If  the  Commissioners'  Court  will  not,  so  far  as  it  has  power, 
levy  a  tax  for  their  payment,  they  can  be  compelled  by 
mandamus. —  Tai'ver  v.  Coramissioners'  Court,  17  Ala.  527.  If 
the  tax  has  been  levied,  the  funds  raised,  and  passed  into 
the  treasur}',  it  is  the  default  of  the  treasurer,  if  they  are 
not  paid  ;  and  it  is  this  default  for  which  this  statute  fur- 
nishes a  remedy. 

The  claims,  upon  which  the  motion  in  this  case  is  founded, 
are  bonds  of  the  county,  signed  by  the  judge  of  probate  and 
the  county  treasurer,  for  the  paj^ment  of  specific  sums  of 
money,  at  a  designated  time,  issued  in  pursuance  of  an  act 
of  the  General  Assembly,  approved  December  28th,  1868. 
Pamph.  Acts  1868,  p.  505.  The  second  section  of  the  act, 
which  alone  it  is  material-  now  to  consider,  conferred  on  the 
Commissioners'  Court  authority  to  issue  bonds  for  the  liqui- 
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dation  of  the  registered  debt  of  the  county,  which  were  to 
be  payable  in  five  years,  at  the  option  of  the  Commissioners' 
Court ;  and  to  have  coupons  attached,  for  the  payment  of 
interest,  at  the  rate  of  eight  per-cent.  per  annum,  which 
were  receivable  for  all  dues  to  the  county.  These  are  not 
of  the  class  of  claims  which  must  be  presented  to  the  Court 
of  County  Commissioners,  for  audit  and  allowance ;  nor  are 
they  payable  by  warrants  drawn  on  the  county  treasury. 
By  force  of  the  statute  under  which  they  were  issued,  the 
bonds,  of  themselves,  are  the  bonds  of  the  county,  import- 
ing a  fixed  liability,  and  the  Commissioners'  Court,  in  order- 
ing this  issue,  exhausted  all  the  authority  with  which  they 
are  clothed  in  reference  to  them. — Gomra'rs'  Court  v.  Ratlver, 
48  Ala.  433.  The  bonds  themselves  import  a  liability  on 
the  county,  unlike  claims  which  are  preferred  against  the 
county,  and  which,  until  allowed  by  the  Commissioners' 
Court,  bear  no  evidence  of  the  assent  of  the  county  to  their 
payment  or  validity.  These  bonds,  not  being  of  the  claims 
which  must  be  presented  to  the  Court  of  County  Com- 
missioners for  allowance,  and  not  having  been  presented  and 
allowed,  are  not  allowed  claims,  upon  which  this  summary 
remedy  can  be  pursued.  There  are  other  remedies,  more 
appropriate,  ample  to  compel  payment  of  the  principal  and 
interest  of  the  bonds,  if  the  county  fails  or  refuses  to  make 
payment. 

As  the  appellant  could  not,  in  any  event,  pursue  this 
remedy,  if  there  are  errors  in  the  other  rulings  of  the  Cir- 
cuit Court,  they  are  not  of  injury,  and  would  furnish  no 
cause  of  reversal ;  and  ordinarily,  we  would  not  be  inclined 
to  inquire  into  them.  It  is  obvious,  however,  that  the  con- 
tention between  the  parties  is  confined  to  the  single  point, 
whether  the  bonds  bear  interest  after  their  maturity  ;  and  it 
is  better,  as  this  point  has  been  fully  argued,  that  it  should 
now  be  settled,  than  left  open  for  future  litigation.  Upon 
this  point,  there  is  no  room  for  reasonable  doubt.  The 
statute  authorising  the  issue  of  the  bonds  provides  expressly 
for  interest-bearing  obligations,  and  prescribes  the  rate  of 
interest.  There  is  no  intimation  of  a  purpose  to  limit  the 
bearing  of  interest  to  the  period  of  five  years,  the  maturity 
of  the  bonds.  Interest  is  an  incident  to  the  debt — compensa- 
tion for  its  detention  beyond  the  period  appointed  for  its 
payment.  Each  coupon  attached  to  the  bonds,  for  the  pay- 
ment of  interest,  was,  of  itself,  a  separate  contract  for  the 
payment  ot  money  at  a  particular  time  ;  and  if  it  was  not 
paid  at  the  time  appointed,  interest  followed  as  an  incident. 
So,  of  the  principal ;  if  not  paid  at  the  time  appointed, 
interest  attached.    Wherever  there  is  a  contract  for  the  pay- 
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ment  of  a  specific  sum  of  money,  at  an  appointed  time,  and 
theie  is  neglect  or  failure,  the  contract  is  broken,  and 
interest  follows. — Aurora  v.  West,  7  Wall.  82  ;  Cromwell  v. 
Sac,  6  Otto  (96  U.  S.),  51.  Ordinary  county  claims,  allowed 
by  the  Court  of  County  Commissioners,  do  not  bear  interest, 
for  the  reason  that  they  are  not  payable  except  in  the  order 
of  their  registration  ;  and  it  is  only  in  that  order  the  county 
promises  payment. —  Vincent  v.  Gilmer,  51  Ala.  387.  Here, 
the  time  of  payment  is  appointed  by  the  obligation  of  the 
county  ;  the  obligation  is  broken,  if  payment  is  not  made  at 
that  time,  and  interest  follows  as  an  incident.  In  its 
rulings  to  the  contrary,  the  Circuit  Court  was  in  error;  but, 
because  the  appellants  have  not  pursued  the  appropriate 
remedy,  the  error  is  not  now  of  injury  to  them,  and  the 
judgment  must  be  affirmed. 


Albrams  v,  Johnson. 

Summary  Proceeding,  hy  Notice  and  Motion,  against  Constable^ 

1.  Levy  of  attachment;  what  is  sufficient. — To  constitute  a  levy  of  an  attach- 
ment on  personal  property,  the  officer  must  assume  dominion  over  the  prop- 
erty :  he  must  not  only  have  a  view  of  it,  but  must  assert  his  title  to  it  by 
such  an  act  as,  but  for  the  protection  of  the  process,  would  make  him  liable 
as  a  trespasser. 

2.  Buminary  proceeding  against  constable;  sufficiency  of  notice  and  motion. — In 
a  summary  proceeding  against  a  constable  and  his  sureties,  instituted  before 
a  justice  of  the  peace,  for  a  failure  to  levy  an  attachment  (Code,  §§  3663, 
3671),  the  notice  must  briefly  describe  the  process,  stating  when  and  by  whom 
issued,  the  names  of  the  parties,  and  when  received  by  the  constable ;  and 
must  aver  that  he  failed  to  execute  it,  whereby  the  plaintiflf  lost  his  debt ; 
but  it  is  not  necessary  to  file  a  written  motion  in  the  justice's  court. 

3.  Same;  proceedings  on  appeal. — On  appeal  from  the  judgment  of  the 
justice  in  such  proceeding,  the  case  is  required  to  be  tried  "according  to 
equity  and  justice,  without  regard  to  any  defects  in  the  summons  or  other 
process  before  the  justice"  (Code,  ^  3121)  ;  consequently,  defects  in  the  notice 
are  not  available,  and  a  written  statement  of  the  cause  of  action  is  not 
necessary. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  summary  proceeding,  by  notice  and  motion,  at 
the  suit  of  David  Johnson,  against  Abe  Abrams  as  constable, 
and  R.  W.  Sharp  as  the  surety  on  his  official  bond ;  and  was 
commenced  before  a  justice  of  the  peace,  on  the  27th  Sep- 
tember, 1880.    The  notice  which  was  issued  by  the  justice, 
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as  sent  up  by  him,  with  the  other  papers  in  the  cause,  to  the 
Circuit  Court,  only  stated  "that  David  Johnson,  by  his 
attorney,  has  this  day  filed  a  motion  in  this  court,  praying  a 
judgment  of  fifty  dollars  against  him,  the  said  Abrams,  con- 
stable, and  R.  W  Sharp,  surety  on  his  official  bond  "  ;  and 
required  the  constable  to  appear,  on  a  day  named,  "  and 
show  cause  why  the  motion  of  said  Johnson  should  not  be 
granted,  and  judgment  rendered  against  him."  The  motion 
filed  in  the  justice's  court  was  in  these  words :  "  Motion  is 
hereby  made  against  Abe  Abrams,  constable,  and  R.  W. 
Sharp,  surety  on  his  official  bond,  for  a  judgment  for  fifty 
dollars  damages,  in  favor  of  David  Johnson  ;  for  that  where- 
as, on  the  12th  November,  1879,  the  said  Johnson  did  cause 
to  be  issued,  against  one  Jordan  Harrell,  a  process  of  attach- 
ment by  one  J.  H.  Nettles,  a  notary  public,  and  ex  officio  jus- 
tice of  the  peace  in  and  for  said  county,  which  was  placed 
in  the  hands  of  said  Abrams  as  constable,  commanding  him 
to  attach  so  much  of  the  crop  of  said  Johnson,  and  so  to 
secure  the  same  as  that  it  might  be  liable  to  further  pro- 
ceedings in  said  cause.  Said  Abrams  levied  said  attach- 
ment on  four  hundred  pounds  of  cotton,  and  fifty  pounds  of 
fodder,  and  so  disposed  of  the  same  that  said  corn  and  fod- 
der were  lost,  and  said  Johnson  failed  to  secure  his  just  de- 
mand, or  any  part  thereof.  Wherefore,  said  Johnson  moves 
the  court  for  judgment  against  said  Abrams  and  his  surety, 
for  said  amount."  The  defendants  appeared  before  the  jus- 
tice, and  "  moved  to  quash  for  want  of  precision  in  the 
plaintiff's  charges  "  ;  but  the  justice  overruled  the  motion, 
and,  on  the  evidence  adduced,  rendered  judgment  for  the 
plaintiff,  for  $ !  5  damages,  with  interest  from  the  date  of  the 
judgment  in  the  attachment  suit. 

The  defendants  having  removed  the  cause,  by  appeal,  into 
the  Circuit  Court,  they  there  submitted  a  motion  to  quash 
the  proceedings,  "  1st,  because  the  motion  below  did  not 
istate  succinctly,  nor  state  at  all,  in  any  manner,  the  cause 
for  which  the  motion  was  or  would  be  made,  or  any  cause  for 
a  summary  judgment  under  section  3351  of  the  Code  ;  2d, 
because  the  motion,  on  its  face,  shows  no  cause  authorizing 
a  summary  judgment  under  any  statutory  provision."  The 
court  overruled  this  motion  ;  and  the  cause  being  also  sub- 
mitted to  the  court  for  decision,  without  a  jury,  an  agreed 
statement  of  facts  was  read  in  evidence,  which,  it  is  recited 
in  the  bill  of  exceptions,  "was  agreed  on  before  the  justice, 
and  which  the  defendant  agrees  may  here  be  read  in  evi- 
dence, and  are  true  as  far  as  they  go,"  as  follows  :  "  It  is  ad- 
mitted that,  in  November,  1879,  David  Johnson  sued  out 
before  J.  H.  Nettles,  N.  P.,  and  ex.  off.  J.  P.,  in  and  for  said 
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county  of  Montgomery,  an  attachment  against  one  Jordan 
Harrell,  and  obtained  judgment  on  said  attachment  against 
Harrell  for  $15,  with  costs  of  court;  that  said  attachment 
was  placed  in  the  hands  of  said  Abrams  as  constable,  and 
was  levied  upon  four  hundred  pounds  of  seed-cotton  and 
twenty-five  pounds  of  fodder  ;  that  the  property  was  never 
sold  by  said  Abrams,  and  the  judgment  has  never  been  satis- 
fied, but  now  stands  unsatisfied  on  the  justice's  docket ;  and 
that  said  Abrams  is  under  bond  for  $1,000  as  constable,  and 
said  R.  W.  Sharpe  is  his  surety  on  said  bond."  "  The  plain- 
tiff then  introduced  one  Love  as  a  witness,  who,  having 
stated  that  Abrams  "  called  him  up  to  said  Harrell's,  and 
asked  him  how  much  seed-cotton  he  thought  there  was  in  a 
pile  of  cotton  in  Harrell's  house,  which  was  piled  up  in  one 
corner  of  the  room,  there  being  but  one  room  in  the  house," 
thus  proceeded  :  "  I  told  him,  I  thought  there  was  about 
four  hundred  pounds.  He  told  me,  he  had  levied  an  attach- 
ment on  the  cotton,  and  upon  about  twenty-five  pounds  of 
fodder  in  a  shed,  and  that  he  appointed  me  bailee  of  said 
cotton  and  fodder,  with  all  the  right  and  power  over  it  that 
he  had  by  virtue  of  his  levy.  Harrell  was  not  at  home ; 
and  witness  never  took  any  possession,  further  than  to  notice 
it  as  he  passed  every  day,  and  never  gave  any  receipt  for  it, 
nor  any  bond  ;  but  the  cotton  and  fodder  were  left  where 
found,  in  the  house  and  possession  of  said  Harrell."  Abrams 
testified,  as  a  witness  for  himself,  "  that  he  went  to  the  house 
of  said  Harrell,  in  the  country,  the  same  day  the  attachment 
came  to  his  hands,  and  levied  it  on  a  pile  of  seed-cotton  in 
Harrell's  house,  supposed  to  be  about  four  hundred  pounds, 
and  on  twenty-five  pounds  of  fodder  in  a  shed  ;  that,  having 
no  means  of  removing  it,  he  appointed  Jim  Love,  who  lived 
close  by,  bailee  of  said  property,  with  directions  that  he  had 
all  the  power  to  take  care  and  control  of  it  that  he  himself 
had  ;  that  he  returned  the  attachment  on  the  same  day,  with 
the  levy  and  appointment  of  Love  as  bailee,  to  the  justice's 
court ;  that  he  saw  Harrell  on  the  next  day,  and  notified  him 
of  the  levy ;  that  the  case  was  tried  on  the  23d  November, 
1879,  and  judgment  was  rendered  for  the  plaintiff  for  $15  and 
costs  ;  that'Harrell  was  present  at  the  trial  ;  that  execution 
on  the  judgment  was  issued  on  the  28th  November,  1879, 
and  was  on  the  same  day  placed  in  his  hands  as  constable ; 
that  he  went  to  Harrell's  house  on  the  same  day,  with  the 
execution,  and  found  that  the  property  had  been  moved  the 
night  before  ;  that  he  traced  it  to  Montgomery,  but  was  not 
able  to  find  it;  and  that  he  returned  the  execution, there  being 
nothing  else  he  could  levy  on."  The  writ  of  attachment, 
with  the  constable's  levy  thereon  indorsed,  was  read  in  evi- 
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dence  by  the  plaintiff ;  and  he  proved  that  the  value  of  the 
cotton  was  sufficient  to  pay  the  amount  of  his  judgment. 

"  This  being  all  the  evidence,  the  court  overruled  the  de- 
fendants' motion  to  quash  the  proceedings,  and  rendered 
judgment  for  the  plaintiff ;  to  which  rulings  and  decision  the 
defendants,  excepted,"  and  which  they  now  assign  as  error. 

J.  A.  MiNNis,  for  appellants. 

Tennent  LoMiVX,  contra. 

STONE,  J.— Section  3268  of  the  Code  of  1876  declares, 
that  "  attachments  may  be  levied  on  .  .  personal  prop- 
erty of  the  defendant ;  .  .  .  and  the  officer  executing 
the  writ  must  indorse  the  levy  or  service  thereon,  and,  if 
practicable,  take  the  property  in  his  possession,  unless  re- 
plevied, as  hereinafter  described."  Section  3289  :  "  The  de- 
fendant in  attachment,  or,  in  his  absence,  a  stranger,  may 
replevy  the  goods  or  chattels  attached,  by  executing  bond,"&c. 

In  French  v.  Stanley,  21  Maine,  512,  the  question  was, 
whether  an  attachment  had  been  levied  on  a  mare.  The 
deputy-sheriff  was  the  witness,  and  he  testified,  "  that  he  got 
into  the  wagon,  in  which  the  mare  was  harnessed,  and  told 
Barker  that  he  attached  her  as  his  property  ;  and  he  thinks 
Barker  and  he  rode  Hown  the  street  together,  in  the  wagon, 
at  the  same  time.  He  left  the  mare,  as  he  found  her,  in 
Barker's  possession,  with  a  promise,  as  he  says,  on  the  part 
of  Barker,  to  get  a  receipt  for  her."  The  court  said  :  "  This 
can  not  be  regarded  as  proving  an  attachment  of  the  mare. 
It  does  not  appear  that  she  had  been  under  his  control,  for 
a  moment ;  and  if  it  could  be  considered  that  he  had  an 
instantaneous  possession,  it  was  instantaneously  abandoned." 

In  Rand  v.  Sargent,  23  Maine,  326,  the  action  was  trover, 
for  the  conversion  of  a  pair  of  oxen.  The  conversion  relied 
on  was  an  alleged  levy  of  an  attachment.  The  court  said  : 
"  The  oxen  alleged  to  have  been  converted  by  the  defendant 
to  his  own  use,  were  never  actually  in  his  possession.  He 
merely  said  to  the  person  having  them  in  custody,  and  who 
was  alleged  to  be  the  debtor  in  the  precept,  which  the  de- 
fendant had  in  his  possession  for  service,  that  he  was  ordered 
to  attach  them  as  his  property,  and  must  do  so,  and  that  he 
did  attach  them  ;  and  thereupon  the  alleged  debtor  procured 
a  person,  not  being  the  plaintiff,  to  give  a  receipt  for  them, 
stipulating  to  deliver  them  to  the  defendant,  as  usual  in 
casesof  attachment  of  personal  property  on  mesne  process. 
It  is  undoubtedly  true,  as  laid  down  in  the  elementary 
works  cited,  that  the  slightest  actual  interference,  disturbing 
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another  in  his  enjoyment  of  the  possession  of  his  property, 
unlawfully,  is  a  trespass.  But  tbe  defendant,  in  this  case, 
never  for  a  moment  disturbed  the  possession  of  the  person 
having  the  oxen  in  custody," 

In  Polley  v.  Lenox  Iron  Works,  15  Gray,  513,  the  court, 
arguendo,  said :  "  Possession  is  necessary  to  constitute,  or 
to  preserve  and  continue  an,  attachment."  In  Bailey  v. 
Adams,  14  Wend.  201,  the  court  said  :  "  I  do  not  think 
enough  was  done  by  the  defendant  to  constitute  a  conver- 
sion. He  directed  a  levy  upon  the  wagon,  while  unfinished 
at  the  shop  of  Drake  ;  be  did  not  take  possession  of  it,  but 
left  it  as  he  found  it ;  and  as  soon  as  he  was  informed  that 
plaintiff  claimed  the  wagon,  he  gave  him  notice  that  he  re^ 
linquished  all  claim  or  right  to  it.  The  actual  possession  of 
the  property  was  not  changed."  See,  also,  Drake  on  Attach- 
ment, §  198  ;  Tidd's  Practice,  1005. 

To  constitute  a  levy  on  personal  property,  the  oflficer  must 
assume  dominion  over  it.  He  must  not  only  have  a  view  of 
the  property,  but  he  must  assert  his  title  to  it,  by  such  acts 
as  would  render  him  chargeable  as  a  trespasser,  but  for  the 
protection  of  the  process. — Gobh  v.  Cage,  7  Ala.  619 ;  Caw- 
thorn  v.  3IcCraio,  9  Ala.  519;  Foster  v.  3Iabe,  4  Ala.  402; 
Goode  V.  Longmire,  35  Ala.  668 ;  Crocker  on  Slieriffs,  section 
369.  Under  the  undisputed  facts  of  this  case,  appellant,  the 
constable,  never  obtained  dominion  over  the  chattels  in-> 
dorsed  in  his  levy — never  disturbed  the  possession — never 
put  himself  in  condition  that  an  action  of  trespass,  trover,  or 
detinue,  could  have  been  maintained  against  him  ;  and  we 
hold  that  he  never,  in  fact,  levied  the  attachment,  so  as  to 
fasten  a  lien  on  the  property. — Crocker  on  Sheriffs,  sections 
431,  436,443 ;  Rorer  on  Judicial  Sales,  §§  1243-4. 

There  is  no  apparent  conflict  in  the  testimony  in  this  case  ; 
and  it  proves  that,  with  due  "diligence,  the  constable  could 
have  levied  the  attachment,  by  taking  control  and  dominion 
over  the  property.  The  testimony  is,  that  the  property  was 
sufficient  in  value  to  pay  the  plaintiff's  demand.  The  only 
remaining  question  is,  are  the  proceedings  sufficient  to  uphold 
the  judgment.  This  was  a  summary  proceeding,  instituted 
before  a  justice  of  the  peace,  under  the  following  provisions 
of  the  Code  of  1876  :  Sec.  3663  :  "  Judgments,  not  exceeding 
one  hundred  dollars,  may  be  rendered,  on  motion,  by  jus- 
tices, in  favor  of  the  party  aggrieved,  or  the  other  persons 
herein  specified,  against  the  persons  hereinafter  named  ;  five 
days'  notice  thereof  in  writing  being  given,  specifying  the 
cause  for  which  such  motion  will  be  made,  and  the  time  and 
place."  Sec.  3671:  "For  failing  to  execute  process  of 
attachment,  which,  by  due  diligence,  could   have   been  exe- 
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cuted,  whereby  the  plaintiff  has  lost  his  debt,  judgment  for 
the  amount  of  the  debt  and  interest." 

It  will  be  observed  that  the  notice  to  the  officer,  contem- 
plated by  these  sections,  must  specify  the  cause  for  which 
the  motion  is  made.  The  cause,  in  the  present  case,  was  the 
failure  to  execute  the  attachment,  which  by  due  diligence 
could  have  been  executed.  The  notice,  to  conform  to  the 
statute,  should  have  briefly  described  the  attachment — 
when,  by,  and  between  whom  it  was  issued  ;  when  received 
by  the  constable,  and  that  he  had  failed  to  execute  it,  when, 
by  due  diligence,  he  could  have  ex-ecuted  it,  whereby  the 
plaintiff  had  lost  his  debt.  These  constitute  the  cause  of 
the  motion  which,  under  the  statute,  the  notice  should  spec- 
ify. It  was  not  necessary  to  file  a  written  motion  before  the 
justice.  Pleadings,  except,  perhaps,  special  and  personal 
defenses,  and  some  other  statutory  proceedings,  while  they 
are  not  improper,  are  not  necessary  in  suits  before  justices  ; 
and  when  resorted  to,  they  are  not  scrutinized  so  narrowly 
as  pleadings  in  courts  of  record  are.  The  notice  served  in 
this  case  did  not  specify  the  cause  for  which  the  motion 
would  be  made ;  nor,  in  fact,  did  the  written  motion  filed 
specify  the  cause  sufficiently,  if  the  rights  of  the  parties 
depended  alone  on  the  sections  of  the  Code  copied  above. 

The  present  case  was  an  appeal  from  a  justice's  judgment, 
and  the  amount  in  controversy  was  less  than  twenty  dollars. 
Section  3121  of  the  Code  of  1876  provides,  that  "  appeals  and 
ceriiora?ns  from  judgments  of  justices  of  the  peace  must  be  tried 
according  to  equity  and  justice,  without  regard  to  any 
detects  in  the  summons  or  other  process  before  the  justice." 
Section  3122  : "  When  the  sum  claimed  does  not  exceed  twenty 
dollars,  the  cause  must  be  tried  by  the  court,  without  the 
intervention  of  a  jury  ;  when  it  exceeds  twenty  dollars,  upon 
an  issue  to  be  made  up  under  the  direction  of  the  court,  and 
tried  by  a  jury."  These  sections  precisely  cover  this  case. 
The  defect  in  the  notice  could  not  be  considered  on  the  ap- 
peal, and  no  written  statement  of  the  cause  of  action  was 
necessary  in  the  Circuit  Court. — Staggers  v.  Washington, 
56  Ala.  225  ;  Beynolds  v.  Harris,  62  Ala.  415. 

We  are  not  to  be  understood  as  affirming,  or  intending  to 
affirm,  that  the  constable,  Abrams,  if  proceeded  against  for 
not  preserving  the  cotton  and  fodder  indorsed  as  levied  on, 
could  have  defended  himself,  on  the  ground  that  he  had  not 
levied  the  attachment.  His  return  would  have  precluded 
that  defense.  All  we  decide  is,  that  he  did  not  so  perfect 
his  levy,  as  to  make  it  a  defense  to  a  proceeding  against  him 
for  not  levying  the  attachment. 

The  judgment  is  affirmed. 
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Nicholson  v.  Moog'  &  Co. 

Action  on  Common  Count,  for  Goods  Sold  and  Delivered. 

1.  Retir'my  partner ;  who  liable  as. — When  a  merchant  abandons  his  bnsi- 
ness,  and  allows  it  to  be  carried  on  in  his  name  by  a  relative,  nnder 
authority  of  the  same  revenue  licenses,  the  same  rule  of  liability  applies,  for 
debts  afterwards  contracted  in  his  name,  as  in  the  case  of  a  retiring  partner. 

2.  Same;  liability  of. — A  public  advertisement,  in  the  usual  way,  and  to 
the  usual  extent,  is  sufficient  to  protect  a  retiring  partner  against  liability  to 
new  customers,  with  whom  he  has  had  no  previous  dealings  ;  but,  as  to  per- 
sons with  whom  previous  dealiiigs  have  been  had,  notice  of  the  dissolution  or 
withdrawal  must  be  specially  addressed,  or  personall}'  communicated  to  them  ; 
or  it  must  be  shown  that  they  had  adequate  means  of  knowing  the  fact. 

3.  Same;  error  uithout  injury,  in  charge  to  jury. — In  an  action  against  a 
retiring  partner,  when  the  evidence  clearly  shows  that  no  notice  whatever  of 
•the  dissolution  was  given,  either  personally  or  by  publication,  a  charge  to 
the  jury,  instructing  them  that  he  was  liable  unless  ho  gave  public  notice  by 
advertisement,  though  erroneous,  is  no  cause  for  a  reversal,  since  it  could 
have  wrought  no  injury. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henky. 

This  action  was  brought  in  the  name  of  A.  Moog  &  Co., 
late  partners  doing  business  as  merchants  in  the  city  of 
Montgomery,  against  W.  J.  Nicholson  ;  and  was  commenced 
on  the  21st  day  of  April,  1877.  The  complaint  contained 
only  the  common  count  for  the  price  of  goods  sold  and  deliv- 
ered on  or  before  the  22d  June,  1874,  amounting  to  $78.29. 
The  matters  here  assigned  as  error  are,  a  charge  given  by  the 
court,  and  several  charges  asked  and  refused,  as  to  the 
defendant's  liability  for  goods  sold  and  forwarded  by  the 
plaintiffs,  consigned  to  the  defendant  at  Garland,  after  he 
had  retired  from  business,  and  while  the  business  was  being 
carried  on  in  his  name  by  his  brother,  J.  M.  Nicholson.  The 
opinion  of  the  court  states  the  material  facts. 

J.  M.  Whitehead,  for  appellant. 

Stallworth  &  Burnett,  contra. 

SOMEEVILLE,  J. — The  evidence  in  this  case,  as  dis- 
closed by  the  bill  of  exceptions,  shows,  that  the  appellant, 
W.  J.  Nicholson,  was  carrying  on  a  grocery  business  in 
Garland,  Alabama,  about  the  first  of  January,  1874,  and  that 
the  appellees  were  merchants  doing  business  about  the  same 
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time  in  Montgomery,  Alabama.  There  had  been  no  dealings 
between  the  parties,  prior  to  the  transactions  involved  in 
this  suit,  though  there  had  been  some  correspondence 
between  them  by  letter.  In  the  latter  part  of  February,  1874, 
the  appellant  abandoned  the  mercantile  business,  and  turned 
it  over  to  his  brother,  J.  M.  Nicholson,  who  continued  to 
carry  it  on  in  the  appellant's  name,  and  under  authority  of 
the  same  licenses  granted  to  appellant  by  the  State  and  the 
United  States.  This  was  done  with  the  knowledge  of  appel- 
lant, and  without  objection  on  his  part.  He  gave  no  notice 
of  his  withdrawal  from  business,  by  publication  or  otherwise. 
The  goods  for  the  price  of  which  this  action  was  brought, 
were  purchased  in  appellant's  name,  but  without  his  direct 
authority.  He  made  some  payments  on  the  account  to  appel- 
lees, and  afterwards  promised  their  attorney  to  pay  it,  though 
at  the  same  time  repudiating  the  authority  of  his  brother  to 
bind  him  by  the  purchase. 

We  think  the  same  rule  should  apply  in  cases  of  this  char- 
acter, as  to  a  retiring  partner,  each  resting  upon  the  same 
basis  of  implied  agency,  or  of  estoppel  en  pais.  A  notice  by 
public  advertisement,  in  a  usual  way,  and  to  a  usual  extent, 
which  is  commonly  designated  in  the  books  a  "notice  to  the 
world,"  is  suflScient  to  protect  a  retiring  partner  against  new 
customers,  with  whom  he  has  had  no  previous  dealings. 
But,  persons  who  have  had  such  actual  dealings,  must  have 
notice  of  dissolution,  specially  addressed,  or  personally  com- 
municated to  them  ;  or,  at  least,  adequate  means  of  knowl- 
edge of  the  fact. — 3Iauldin  v.  Br.  Bank  of  Mobile,  2  PAla.  502  ; 
Parsons  on  Part.  412-13.  Where  the  retiring  partner  con- 
sents, whether  expressly,  or  by  culpable  silence,  it  matters 
not,  for  the  business  to  be  carried  on  in  his  name,  and  gives 
no  notice  of  dissolution,  he  is  still  responsible  for  the  debts 
contracted  by  the  old  firm,  with  one  ignorant  of  the  dissolu- 
tion.— Parsons  on  Part.  414 ;  Amidown  v.  Osgood,  24  Vt.  278  ; 
Coriro  v.  Iron  Go.  612  Barb.  56.  This  rule  is  based  on  the 
soundest  legal  reasons,  as  well  as  upon  that  high  morality 
and  honesty  which  courts  of  justice  should  delight  to  encour- 
age in  all  commercial  dealings  and  other  transactions. 

The  charge  of  the  Circuit  Court,  drawing  a  conclusion  as  to 
the  appellant's  liability,  upon  the  hypothetical  facts  stated, 
unless  he  gave  "  notice  to  the  world  of  his  withdrawal,"  was 
erroneous.  But,  as  the  evidence  clearly  shows  there  was  no 
notice  given,  either  by  public  advertisement  "  to  the  world," 
or  of  any  other  kind  personally,  to  the  appellee,  it  was  error 
without  injury,  and  does  not  work  a  reversal  in  this  court. 

If,  under  the  circumstances  of*  this  case,  the  goods  were 
shipped,  the  defendant  might  have  been  liable,  although  they 
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were  not  received.     Hence,  the  second  charge  requested  by 
appellant  was  properly  refused. 

There  is  nothing  in  the  other  rulings  of  the  Circuit  Court 
opposed  to  the  principles  of  law  as  above  enunciated,  and 
the  judgment  is  therefore  affirmed. 


Ex  parte  Hubbard. 

Petition  for  Discharge  on  Habeas  Corpus. 

I.  Habeas  corpus;  whatisrevisableby. — Under  our  statutes  (Code,  §§4961-2), 
as  at  common  law,  the  writ  of  habeas  corpus  is  not  a  revisory  remedy,  and  can 
not  be  made  to  answer  the  purposes  of  an  appeal,  certiorari,  or  writ  of  error  : 
when  a  judgment  or  sentence  of  another  court  is  returned,  as  the  cause  ot  the 
petitioner's  detention  or  imprisonment,  the  jurisdiction  of  the  court  to  render 
that  judgment  or  sentence  is  the  only  matter  that  can  be  inquired  into,  and 
mere  errors  or  irregularities  in  the  proceedings  are  not  available. 

Application  by  petition  by  Jim  Hubbard,  for  the  writ  of 
habeas  corpus,  to  procure  his  discharge  from  custody  and 
imprisonment  by  the  chief  of  police  of  the  city  of  Montgomery, 
under  a  judgment  and  sentence  pronounced  by  the  mayor's 
court ;  application  having  been  first  made  to  Hon.  Thomas 
M.  AimiNGToN,  judge  of  the  City  Court  of  Montgomery,  who 
refused  to  discharge  the  petitioner. 

Jno.  Gindrat  Wintee,  for  the  petitioner. 

BRICKELL,  C.  J. — The  return  to  the  writ  of  habeas  corpus 
shows,  as  the  cause  of  the  relator's  detention  and  imprison- 
ment, a  judgment  of  the  mayor's  court  of  the  city  of  Mont- 
gomery, convicting  him  of  violating  an  ordinance  of  the  city 
council,  punishing  the  knowingly  bringing  stolen  property 
into  the  city,  sentencing  him  to  pay  a  fine  of  one  hundred 
dollars,  and,  in  default  of  payment,  to  one  hundred  days  of 
hard  labor  for  the  city.  A  writ  of  habeas  corpus,  issued  by 
any  court  or  judge,  in  the  exercise  of  original  jurisdiction, 
was  not  at  common  law,  and  is  not  under  our  statutes,  a 
revisory  remedy — it  is  not,  and  cannot  be  employed,  to 
answer  the  purposes  of  a  writ  of  error,  or  of  certiorari,  or 
appeal.  The  only  inquiry  which  can  be  made  into  the  judg- 
ment and  sentence  of  conviction  of  another  court,  returned 
as  the  cause  of  detention,  and  in  justification  of  it,  is  into  the 
legality  of  the  judgment — the  jurisdiction  of  the  court  render- 
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ing  it.  There  can  be  no  inquiry  into  its  regularity :  error  in 
the  proceedings  it  is  not  the  function  of  the  writ  to  correct. 
Hurd  on  Habeas  Corpus,  Book  2,  chap.  6,  324,  et  seq.,  2d  ed.  ; 
The  principle  is  embodied  in  the  statute. — Code  of  1876, 
§§  4961-2 ;  Ex  parte  Burnett,  30  Ala.  461 ;  Ex  parte  Sim- 
mons, 62  Ala.  446  ;  Kirhy  v.  State,  lb.  51. 

The  authority  of  the  city  council  to  enact  the  ordinance 
which  the  relator  is  charged  with  having  violated,  and  its 
regular  enactment,  were  admitted  on  the  hearing  before  the 
judge  of  the  City  Court ;  and  there  is  no  room  for  doubt,  in 
reference  either  to  the  power,  or  the  regularity  of  its  exercise. 
Original  jurisdiction  to  try  and  convict,  imposing  the  penal- 
ties to  which  the  relator  was  subjected,  is  conferred  on  the 
mayor's  court  by  the  charter.  It  can  not  be  doubted  that 
the  judgment  and  sentence  of  conviction  returned  by  the 
marshal,  would  afford  him  full  justification,  if  the  relator 
was  suing  him  for  false  imprisonment ;  nor  can  it  be  read  in 
connection  with  the  charter  of  the  city,  and  the  ordinances, 
and  doubt  entertained  that,  in  its  rendition,  the  mayor's 
court  was  exercising  jurisdiction  with  which  it  was  clothed. 
Behind  and  beyond  it  we  must  look,  even  for  error  or  irreg- 
ularity :  it  is  not  discoverable  on  the  face  of  the  judgment 
and  sentence.  Error,  or  irregularity,  may  exist ;  but,  if  it 
exists,  it  cannot  be  inquired  into  collaterally  :  it  can  not  ren- 
der void  and  annul  the  sentence  and  judgment  a  court  of 
competent  jurisdiction  has  pronounced.  Finality,  conclusive- 
ness, verity,  is  the  attribute  of  every  judgment  of  a  court 
of  competent  jurisdiction,  collaterally  assailed.  The  court 
rendering  it,  in  relation  to  otber  courts,  may  be  a  court  of 
inferior,  as  distinguished  from  a  court  of  superior  jurisdic- 
tion ;  it  is  jurisdiction,  the  power  and  duty  to  hear  and 
determine,  and  not  the  relation  to  other  courts,  which,  upon 
every  consideration  of  public  policy,  imparts  inviolability, 
when  drawn  in  question  collaterally.— ^ic  parte  Watkins, 
3  Pet.  193. 

Whatever  in  the  course  of  the  proceedings  resulting  in  the 
conviction  of  the  relator,  now  imputed  as  vitiating  them, 
was  of  regularity,  not  of  legality  ;  determinable  in  the  first 
instance  by  the  mayor's  court ;  and  when  determined,  the 
determination  is  conclusive,  until  a  superior  tribunal,  in  a 
direct  proceeding,  pronounces  the  determination  erroneous. 
If  a  superior  tribunal,  on  a  return  to  a  habeas  corpus,  issuing 
in  the  exercise  of  its  original  jurisdiction,  should  inquire  into 
the  correctness  of  the  determination,  it  would  do  the  wrong 
now  imputed  to  the  mayor's  court — it  would  exceed  its  juris- 
diction. 

The  judgment- of  the  City  Court  was  right  and  proper — the 
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only  judgment  it  could  render ;  and  the  application  of  the 
relator  must  he  refused. 


Schmidt  &  Smith  v.  Josepli  and  Wite. 

Action  by  Material- Men,  to  enforce  Statutory  Lien. 

\.  Skdutory  lien  oj  material-men ;  when  enforced  against  wife's  properly. — 
The  Rtatutory  lien  given  to  contractors,  material-men,  &c.,  for  work  done,  or 
materials  furnished  (Code,  i5§  3440-61),  may  be  enforced  against  property  held 
by  a  married  woman  as  an  equitable  sepanite  estate,  the  title  being  in  a 
trustee  for  her  use  and  benefit,  when  it  is  shown  that  the  contract  was  made 
by  her  husband,  with  her  knowledge,  and  without  dissent  or  disapproval  on 
her  part,  and  that  she  has  enjoyed  the  use  and  benefit  of  the  work  or 
materials. 

2.  General  charge  on  evidence,  in  favor  of  defendant. — A  general  charge  on 
the  evidence,  when  requested  by  the  defendant,  is  equivalent  to  a  demurrer 
to  the  evidence,  and  should  never  be  given,  when  there  is  any  evidence,  how- 
ever slight,  tending  in  the  opposite  direction. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  SMith. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  Anthony  Joseph  and  his  wife,  Mrs.  Catherine 
Joseph  ;  and  sought  to  enforce  a  statutory  lien  upon  a  dwel- 
ling-house in  which  the  defendants  resided,  and  the  title  to 
which  was  in  a  trustee  for  the  sole  and  separate  use  and 
benefit  of  Mrs.  Joseph,  under  a  deed  from  her  said  husband, 
for  materials  furnished  by  plaintiffs,  and  used  in  putting  im- 
provements on  the  house,  consisting  of  doors,  sash,  blinds, 
locks,  &c.,  amounting  to  $96.  On  all  the  evidence  adduced 
by  the  plaintiffs,  the  defendants  adducing  none,  the  court 
charged  tho  jury,  if  they  believed  the  evidence,  they  must 
find  a  verdict  for  Mrs.  Joseph ;  and  this  charge,  to  which  the 
plaintiffs  duly  excepted,  is  now  assigned  as  error. 

Watts  &  Sons,  for  appellants. 

Jos.  S.  &  Jno.  Gindbat  Winter,  contra. 

STONE,  J. — Our  statutes  give  a  lien  to  mechanics,  em- 
ployes, and  material-men,  for  work  or  labor  performed,  and 
for  materials  furnished,  under  any  contract  with  the  owner 
or  proprietor  thereof,  or  his  agent,  trustee,  &g. — Code  of 
1870,  §  3440.  "  Every  person,  including  all   cestuis  qui  trust, 
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for  whose  immediate  use,  enjoyment  or  benefit,  any  building, 
erection  or  improvement,  shall  be  made,  shall  be  included 
by  the  words, '  owner  or  proprietor  thereof,'  under  this  chap- 
ter, not  excepting  married  women  as  to  their  separate  prop- 
erty."—Code,  §  3460. 

The  present  suit  is  by  material-men,  to  recover  for  mate- 
rials furnished  in  the  building  or  improvement  of  a  dwelling- 
house,  on  a  lot,  the  title  to  which  was  and  is  in  a  trustee, 
for  the  separate  use  of  Mrs.  Joseph,  the  female  defendant ; 
an  equitable  separate  estate,  of  which  she  was  and  is  the 
cestui  que  trust.  There  seems  to  have  been  no  dispute  in  the 
court  below  that  the  materials  were  furnished  by  plaintiffs, 
as  claimed  by  them  ;  that  they  were  employed  in  the  im- 
provement of  a  dwelling-house  on  the  lot  of  Mrs.  Joseph  ; 
and  that  the  dwelling,  in  the  improvement  of  which  they 
were  used,  was  for  her  immediate  use  and  enjoyment  as  a 
dwelling. 

In  Ex  parte  Schmidt  &  Smith,  62  Ala.  152,  we  laid  down 
rules,  which  will  fasten  a  lien  on  the  property  sought  to  be 
charged  in  this  case,  if  the  materials  were  furnished  under 
a  contract  with  Mrs.  Joseph,  her  trustee,  or  agent,  and  the 
plaintiffs  have  complied  with  the  provisions  of  the  statute. 
That  plaintiffs  made  out  their  claim,  and  filed  it  properly, 
and  commenced  this  suit  within  ninety  days  thereafter,  are 
facts  shown  by  the  record,  and  not  controverted  here.  The 
real  and  only  question  is,  were  the  articles  bought  with  Mrs. 
Joseph's  authority,  or  did  she  ratify  the  purchase?  It  is  not 
shown  in  this  record,  under  what  contract  Wright  <fe  Sum- 
merville  undertook  to  make  the  improvement — whether  they 
were  to  furnish  materials  or  not.  It  is  not  shown  that  the 
materials  have  been  paid  for,  to  any  one  ;  either  to  Wright 
&  Summerville,  or  any  one  else.  The  materials  were  selected 
by  Anthony  Joseph,  the  husband,  and  the  defendants  have 
had  the  benefit  of  them.  The  Circuit  Court,  at  the  request 
of  the  defendant's  counsel,  gave  the  following  written  charge: 
"If  the  jury  believe  the  evidence,  they  will  find  for  the  de- 
fendant, Mrs.  Catherine  Joseph."  This  charge,  it  has  been 
said,  is  equivalent  to  a  demurrer  to  the  evidence,  and  should 
never  be  given,  if  there  is  any  evidence,  no  matter  how 
slight,  tending  in  the  opposite  direction. — 1  Brick.  Dig.  335, 
§§  1  and  3  ;  Sanders  v.  The  State,  58  Ala.  371.  Looking  into 
the  evidence  in  this  record,  we  do  not  think  it  would  have 
justified  a  demurrer  to  it.  The  articles  purchased  were  se- 
lected by  Mrs.  Joseph's  husband,  and  were  put  in  the  house 
with  her  knowledge.  She  is  enjoying  the  use  and  benefit  of 
them,  and  we  are  not  informed  she  expressed  any  dissent 
from  such  vme.     If  she   authorized   her  husband   to   make 
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such  selection  and  purchase,  or  if  she  sanctioned  and  rati- 
fied the  purchase,  knowingly,  after  if  was  made,  this  binds 
her  property  for  the  value  of  the  goods ;  and  these  facts 
may  be  proved  by  circumstances,  as  well  as  by  direct  proof, 
if  suflScient  to  satisfy  the  jury.  A  material  factor  in  the  solu- 
tion of  this  inquiry,  will  be  found  in  the  terms  of  the  con- 
tract made  with  Wright  &  Summerville,  the  contractors.  If 
they  were  to  furnish  the  material,  as  well  as  the  mechanical 
labor,  then  inquiries  will  arise  under  other  sections  of  the 
Code.— See  sections  3441,  3444,  3457,  3458.  If,  however, 
Mrs.  Joseph  was  to  furnish  the  materials,  or,  what  is  the 
same,  was  to  become  direct  payor  to  the  material-men,  then 
it  would  appear  to  be  of  minor  importance,  who  made  the 
selection,  provided  she  accepted  and  used  the  articles  pur- 
chased. Such  acceptance  and  use  would  justify  the  jury 
in  finding  there  was  a  ratification  of  the  purchase.  The 
Circuit  Court  erred  in  the  charge  given. 
Reversed  and  remanded. 


Bell  &  BeSl  v.  Wilkinson. 

Action  for   Statutory  Penalty,  for  Failure  to  enter  of  record 
Satisfaction  of  Mortgage. 

1.  Entering  satisfaction  of  morlgage;  sufficiency  of  demand. — Undi-r  the  stat- 
ute which  requires  a  mortgixf^ee,  "at  the  request  of  the  mortgagor,"  to  enter 
on  the  record  satisfaction  of  a  mortf^age  which  has  been  satistied,  and  im- 
poses a  penalty  for  his  failure  or  refusal  to  do  so  (Code,  §§  2222-"23),  it  is 
Bufl&cieut  if  the  request  is  made  by  the  mortgagor's  agent  or  attorney,  duly 
authorized  to  make  it.  It  is  the  duty  of  the  mortgagee,  when  the  mortgage 
has  been  satisfied,  to  enter  satisfaction  without  request  ;  and  if  he  denies  or 
doubts  the  authority  of  the  agent  or  attorney  by  whom  the  request  is  made, 
he  should  place  his  refusal  on  that  ground,  and  demand  evidence  of  the 
authority. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

Action  for  statutory  penalty  ($200),  for  defendant's  failure 
to  enter  of  record,  on  request  and  demand  of  plaintiffs,  sat- 
isfaction of  a  mortgage  which  had  been  paid  and  satisfied. 
Plea,  that  no  demand  or  request  was  made  by  plaintiffs,  or 
either  of  them.  Replication,  that  the  demand  was  made  by 
plaintiffs'  agent  and  attorney,  thereunto  specially  authorized. 
Demurrer,  because  request  by  agent   or   attorney  is  not  au- 
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thorized  by  statute,  and   is   not   sufficient.     Demurrer  sus- 
tained, and  judgment  thereon  now  assigned  as  error. 

Posey  &  Crenshaw,  for  appellants. 

Gamble  &  Bolling,  contra. 

SOMERVILLE,  J.— This  is  a  suit  brought  by  the  appel- 
lants against  the  appellee,  Wilkinson,  claiming  a  penalty  of 
two  hundred  dollars,  for  a  failure  to  enter  satisfaction  of  a 
mortgage,  after  request,  under  the  provisions  of  sections 
2222  and  2223  of  the  Code  of  1876.  The  request  made  of 
the  appellee  was  not  made  by  the  mortgagors  in  person,  or 
either  of  them,  but  by  their  specially  authorized  agent  and 
attorney. 

It  is  claimed  that  this  is  a  penal  statute,  and  must  be 
strictly  construed  ;  and  that  it  can  .not  be  implied  that  the 
request  of  an  agent  is  to  be  substituted  for  that  "  request  of 
the  mortgagor  "  which  is  required  by  the  law-making  power. 
Without  denying  the  force  of  the  suggestion,  we  can  not  per- 
mit it  to  be  prevail  to  such  an  extent  as  to  defeat,  by 
refinement  of  construction,  the  obvious  intention  of  the  legis- 
lature. No  statute  is  to  be  interpreted,  if  avoidable,  so  as  to 
be  repugnant  to  reason,  and  lead  to  inconvenience. — Potter's 
Dwar.  Stat.  245-6.  "  A  person  ought  not  to  think,"  says 
Plowden,  "  if  he  have  the  letter  on  his  side,  that  he  hath 
the  laio,  in  all  cases."  It  is  a  sound  and  wise  maxim  of  the 
law,  demanded  by  the  exigencies  of  trade  and  commerce, 
and  the  practical  pursuits  of  every  department  of  business, 
that  "  whatever  a  man  sui  juris  may  do  of  hinsolf,  he  may 
do  by  another "  ;  and  it  is  a  correlative  of  the  maxim, 
that  "  what  is  done  by  another,  is  to  be  deemed  done  by 
the  party  himself."  The  common  law  and  civil  law,  alike, 
recognize  the  potency  of  this  principle,  as  found  embodied 
in  the  familiar  maxim,  Quijacit  per  alium,facit  per  se. — Story 
on  Agency,  §5J  2,  440. 

,We  think  the  notice  or  request  by  the  agent  of  the  mort- 
gagor was  sufficient.  It  was  the  mortgagee's  duty,  moral  and 
legal,  to  enter  the  satisfaction  without  request ;  and  if  he 
questioned  the  authority  of  the  mortgagor's  attorney,  he 
should  have  so  stated,  and  demanded  proper  evidence  of  it. 
The  purpose  of  the  statute  is,  to  quicken  his  diligence  ;  and 
there  is  no  reason  for  confining  the  power  to  give  it  to  the 
mortgagor,  and  refuse  it  to  his  authorized  agent  or  attorney. 
This  construction  is  not  affected  by  the  use  of  the  phrase, 
"  either  in  person  or  by  attorney,''^  found  in  the  ensuing  sec- 
tion of  the  Code  (§  2223).   This  was  inserted  from  abundant 
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caution,  as  the  mortgagee  was  authorized  to  make  such  entry 
by  attorney,  independently  of  the  statute. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to 
plaintiff's  replication  ;  and  its  judgment  is  reversed,  and  the 
cause  remanded. 


Kiiig-sbury  v.  Flowers. 

Bill   in   Equity   to    Enjoin    Interments  in   Private   Burying^ 

Ground. 

1.  Multifariousness,  and  misjoinder. — lu  determiuing  whether  a  bill  is 
demurrable  for  inuUifsiriousness,  or  for  misjoinder  of  defendants,  the  inquiry 
is  not,  whether  each  defendant  is  connected  with,  and  has  an  interest  in  each 
branch  of  the  case,  but  whether  relief  is  sought  in  respect  to  matters  whicu 
are  separate  and  distinct,  and  a  defendant  aiay  say  he  is  in  danger  of 
oppression  by  the  confusion  of  such  matters:  when  the  object  of  the  suit  is 
single,  though  the  defendants  may  have  separate  interests  in  distinct  ques- 
tions arising  out  of  it,  it  is  proper  to  bring  them  all  before  the  court  as  parties. 

2.  Parties  to  hill  for  injunction  of  private  hurying-cjround  as  nuisance.  — Where 
a  bill  seeks  to  restrain  further  interments  in  a  private  burying-grouud  as  a 
nuisance,  the  ground  being  devoted  to  that  purpose  by  two  persons,  who 
owned  separate  portions  in  severalty,  both  might  properly  be  joined  as  defend- 
ants to  the  bill;  and  one  of  them  having  died  belore  the  bill  was  filed,  hia 
widow  having  a  right  of  sepulture  therein,  she  and  her  second  husband  are 
properly  made  defendants  with  the  survivor;  and  the  heirs  of  the  deceased 
should  also  be  made  defendants  to  the  bill,  though  his  personal  representative 
is  not  a  proper  party. 

3.  Injunction  of  nuisance. — A  court  of  equity  has  undoubted  jurisdiction 
to  restrain,  by  injunction,  the  commission  or  continuance  of  a  private  nui- 
sance; but,  when  the  thing  complained  of  is  not  a  nuisance  per  se,  and  has  not 
been  declared  a  nuisance  by  a  judgment  at  law,  a  ciise  of  pressing  necessity 
must  be  shown,  before  the  court  will  intertV're  to  prevent  or  restrain  it. 

4.  Same  ;  private  burying-i/round.  —A  bnrial-ground  is  not,  per  se,  a  nui- 
sance to  a  person  living  in  its  immediate  vicinity;  and  when  he  seeks  to  enjoin 
the  further  use  of  a  private  Inirial-ground  near  his  house,  it  is  not  sufficient 
to  allege,  in  general  terms,  probable  injury  to  the  health  of  his  family  by  the 
pollution  of  the  air  and  water,  or  other  injurious  consequences  :  he  must  state 
facts,  from  which  the  court  can  clearly  see  that  such  consequences  will  most 
probabljc  results 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  3d  September,  1880, 
by  William  H.  Flowers,  against  John  Kingsbury,  Gray  Thig- 
pen,  and  his  wife,  Mrs.  Kate  Thigpen,  formerly  the  widow  of 
W.  H.  Thames ;  and  sought  to  enjoin  and  restrain,  as  a  nui- 
sance,|further  interments  in  a  private  burial-ground,  the  pro- 
perty of  said  Kingsbury  and  said  Thames.   The  bill  alleged, 
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that  in  June,  1863,  when  Kingsbury  owned  the  land,  one  of 
bis  children  died  of  small-pox,  and  was  buried,  "  by  per- 
mission of  the  city  authorities  of  Greenville,  on  a  lot  or  par- 
cel of  said  ground,  within  the  limits  of  said  city  of  Green- 
ville" ;  that  another  one  of  his  children  died  in  April,  1865, 
and  was  buried  in  the  same  lot ;  that  an  infant  child  of  W. 
H.  Thames  and  bis  wife  was  also  buried  there,  by  permis- 
sion of  said  Kingsbury,  some  time  during  the  year  1866  ; 
"  that  said  Kingsbury  conveyed  a  portion  of  the  land  con- 
stituting said  grave-yard,  by  deed,  to  said  W.  H.  Thames, 
but  retained  the  title  to  the  balance  of  the  land  in  himself ; 
that  said  Thames  died  about  the  year  1871,  or  1872,  and 
was  buried  there  ;  and  that  the  remains  of  one  Robert  Har- 
ris were  also  interred  there,  in  the  year  1874,  with  Kings- 
bury's permission.  The  bill  contained,  also,  the  following 
allegations,  showing  the  grounds  on  which  an  injunction 
was  asked  against  further  interments  : 

*•'  Said  private  grave-yard  of  John  Elingsbury  is  situated  at 
a  considerable  distance  from  the  public  burial-grounds  of 
said  city ;  and  no  one  is  permitted  to  bury  the  dead  in  said 
private  grave-yard,  under  the  laws  of  said  city,  except  the 
family  of  said  Kingsbury  and  the  family  of  said  W.  H. 
Thames,  now  deceased.  Complainant  alleges,  that  the 
graves  of  said  deceased  persons  are  situated  a  little  west  of 
south  from  his  dwelling-house  and  lot ;  that  the  graves  of 
said  Kingsbury's  children,  and  the  grave  of  the  said  Harris, 
are  located  about  two  hundred  and  twenty-two  feet  from  the 
well  in  complainant's  yard,  and  the  burial-ground  of  said 
Thames  is  located  about  one  hundred  and  eighty-eight  feet 
from  said  well;  and  he  alleges,  though  said  grave-yard  is  held 
by  separate  titles,  there  is  but  one  common  burial-ground 
for  the  said  families  of  said  Kingsbury  and  Thames.  He 
further  alleges,  that  said  grave-yard  is  located  on  elevated 
ground  from  the  premises  on  which  complainant  resides 
with  his  family,  and  that  there  is  a  fall  of  from  four  to  five 
feet,  from  the  surface  of  said  graves  and  grave-yard,  to  the 
surface  of  complainant's  well  of  water  in  the  yard  of  his 
said  premises.  The  water  in  complainant's  said  well  is 
about  twenty-six  feet  from  the  surface  of  the  earth  above  it ; 
and  the  natural  course  of  the  surface-water  from  said  grave- 
yard runs  through  complainant's  yard,  and  very  near  his 
said  well  of  water.  Complainant  was  compelled  to  cut  a 
ditch,  to  turn  the  surface-water  and  surface-drainage  from 
his  yard  and  well  of  water.  Complainant  alleges,  that  the 
burial  of  any  more  dead  in  the  said  grave-yard,  known  as 
the  private  grave-yard  of  said  John  Kingsbury,  will  greatly 
endanger  the  health  of  complainant   and  (his  family,  by  cor- 
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rupting  the  water  of  his  said  well,  which  is  in  constant  use 
by  himself  and  his  family.  He  is  informed  by  several 
prominent  practicing  physicians  in  said  city,  which  he 
believes  and  so  charges,  that  the  burial  of  dead  in  said 
grave-yard  will  greatly  endanger  the  health  of  himself  and 
family,  by  corrupting  the  atmosphere,  by  reason  of  the  near 
location  of  the  said  grave-yard  to  complainant's  residence. 
He  further  alleges,  also,  that  members  of  both  of  said 
families — that  is,  said  Kingsbury's  and  said  W.  H.  Thames', 
deceased — are  now  living,  and  residing  in  said  city  of  Green- 
ville, and  will,  in  case  of  deaths  among  them,  be  buried  in 
said  private  grave-yard,  to  the  great  injury  of  complainant, 
and  to  the  peril  of  the  health  of  himself  and  his  family, 
unless  prevented  by  the  restraining  powers  of  this  court." 
The  bill  alleged,  also,  that  the  complainant  bad  endeavored 
to  adjust  the  matters  in  dispute  amicably,  and  had  bought 
two  lots  in  the  city  cemetery,  "  one  for  said  Kingsbury,  and 
the  other  for  said  Thigpens,"  taking  titles  to  them  respect- 
ively, and  had  offered  to  defray  the  expenses  of  removing 
their  dead  from  said  private  burial-ground  to  the  public 
cemetery  ;  and  that  Thigpen  and  wife,  while  declaring  their 
readiness  and  willingness  to  make  any  agreement  which 
might  be  acceptable  to  Kingsbury,  would  not  enter  into  any 
arrangement  without  his  assent,  and  he  refused  to  make  any 
agreement  whatever,  or  to  give  up  his  right  to  make  future 
interments  in  said  burial-ground.  The  prayer  of  the  bill  was 
for  a  perpetual  injunction,  restraining  future  burials  in  said 
grounds,  and  for  general  relief. 

The  defendants  filed  separate  demurrers  to  the  bill,  assign- 
ing numerous  causes  of  demurrer  ;  the  assignments  by 
Kingsbury  being  nineteen  in  number,  by  Thigpen  twenty- 
five,  and  by  Mrs.  Thigpen  twenty-four.  The  principal 
causes  of  demurrer  were,  in  substance — 1st,  want  of  equity  ; 
2d,  multifariousness,  and  misjoinder  of  defendants  having 
distinct  rights ;  3d,  non-joinder  of  necessary  parties,  because 
the  heirs  and  personal  representative  of  W.  H.  Thames 
were  not  made  defendants  ;  4th,  indefiniteuess  and  uncer- 
tainty in  the  allegations  of  the  bill ;  5th,  because  the  facts 
stated  did  not  show  that  the  grave-yard  had  been  a 
nuisance,  or  would  be  a  nuisance  in  the  future,  or  would 
cause  irreparable  damage  to  the  complainant  or  his  family  ; 
6th,  because  the  grave-yard  was  not  a  nuisance  in  itself,  and 
had  not  been  declared  to  be  a  nuisance  by  a  verdict  and 
judgment  at  law.  The  chancellor  overruled  the  demurrer, 
and  held  that  the  bill  contained  equity  ;  and  his  decree  is 
now  assigned  as  error  by  each  of  the  defendants  separately. 

(31) 
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J.  C.  Richardson,  for  appellants. — The  intervention  of  a 
court  of  equity  by  injunction,  to  restrain  a  threatened  pri- 
vate nuisance,  is  one  of  its  extraordinary  powers,  which  is 
always  exercised  cautiously.  If  the  thing  sought  to  be  en- 
joined is  not  in  itself  a  nuisance,  but  only  something  which 
may  become  so  under  certain  circumstances,  the  court  will 
not  interfere  until  the  matter  has  been  tried  at  law,  unless  a 
case  of  pressing  necessity  and  irreparable  injury  is  clearly 
shown.  Facts  must  be  stated,  and  not  mere  inferences, 
opinions,  or  conclusions ;  and  allegations  on  information 
and  belief  are  not  sufficient. — St.  Jamen^  Church  v.  Arrington, 
36  Ala.  548  ;  'Dumesnil  v.  Dapont,  18  B.  Mon.  800  ;  Kirkman 
V.  Handy,  11  Humph.  Tenn.  406 ;  Lake  View  v.  Leiz,  44  Illi- 
nois, 81 ;  EUison  v.  Commissioners,  5  Jones'  Eq.  N.  C.  57 ; 
2  Story's  Equity,  §§  925-6 ;  High  on  Injunctions,  271,  §  488, 
note  1  ;  2  Dan.  Ch.  Pr.  1636 ;  Ross  v.  Butler,  19  N.  J.  Eq. 
294 ;  Williams  v.  Railroad  Co.,  18  Barb.  222  ;  Hiqhee  v.  Cam- 
den, 201^.  J.  Eq.  4:35;  Cleveland  v.  Gas-Light  Co.,  lb.  206; 
Rhodes  V.  Dunbar,  hi  Penn.  St.  274;  Ro-sser  v.  Randolph, 
7  Porter,  245  ;  Ferguson  v.  Selrna,  43  Ala.  400  ;  Leigh  v.  Wes- 
tervelt,  2  Duer,  N.  Y.  618  ;  fVallace  v.  McVey,  6  Ind.  303; 
Wolcott  V.  3/e/icA;,  3  Stock.  N.  J.  204;  Turnpike  Co.  v.  Yuba, 
13  Cal.  190  ;  Thebaut  v.'Canova,  11  Fla.  167 ;  Adams  v.  Mich- 
ael, 38  Md.  125 ;  Fort  v.  Groves,  29  Md.  193  ;  Railroad  Co.  v. 
Ward,  2  Black,  U.  S.  494 ;  Clark  v.  Latormce,  6  Jones'  Eq. 
N.  C.  83  ;  Attorney- General  v.  Steward,  21  N.  J.  340  :  Duncan 
V.  Hayes,  22  N.  J.  Eq.  29  ;  3IcConneU  v.  Gibson,  12  Illinois, 
128 ;  Lockard  v.  Lockard,  16  Ala.  4o0 ;  Lancaster  v.  Railroad, 
62  Ala.  562;  1  Spence's  Equity,  672  ;  74  Penn.  St.  241 ;  ZfaV- 
rison  v.  Brooks,  20  Geo.  537.  A  cemetery  is  not,  per  se,  a 
nuisance. — Ellison  v.  Commissioners,  5  Jones'  Eq.  N.  C.  57  ; 
Lake  Vieio  v.  LeIz,  44  Illinois,  83  ;  11  La.  Ann.  244  ;  28  Indi- 
ana, 81 ;  Dill.  Mun.  Corp.  §  307.  That  the  discharge  of  the 
waters  from  the  higher  to  the  lower  ground  is  lawful,  see 
21  Iowa,  165  ;  23  Mo.  184.  The  interments  having  iyeeu. 
made  with  the  sanction  and  permission  of  the  corporate  au- 
thorities of  Greenville,  in  the  exercise  of  a  lawful  authority, 
the  grave-yard  is  not  a  nuisance,  and  its  further  use  will  not 
be  enjoined. — 1  Duer,  N.  Y.  488  ;  Trustees  v.  Utica,  6  Bar- 
bour, 318  ;  IVilliams  v.  Neio  York,  18  Barbonr,  246  ;  Salton- 
stall  V.  Banker,  8  Gray,  108  ;  17  N.  J.  Eq.  75,  83  ;  13  lb.  18, 
315,  The  bill  is  objectionable  for  multifariousness,  and  for 
misjoinder  of  defendants. — Saxton.  v.  Davis,  18  Yesey,  80, 
and  authorities  cited  in  note.  The  heirs  of  Thames,  or 
members  of  his  family,  could  not  be  enjoined  from  the  use 
of  the  grave-yard,  without  bringing  them  before  the   court 
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as  parties. — Front  v.  Hoge,  57  Ala.  30 ;  Harrison  v.   Brooks^ 
2  Ala.  214 ;  58  Ala.  328 ;  61  Ala.  132  ;  14  N.  J.  Eq.  268. 

D.  BuELL,  co/i^ra/cited  2  Story's  Equity,  §§  925-27  ;  Barnes 
V.  Haivthorne,  54  Maine,  124  ;  Clark  v.  Laivrence,  6  Jones'  Eq. 
N.  C.  83  ;  Hilliard  on  Injunctions,  269  ;  2  Brickell's  Digest, 
286,  §§  18-21 ;  lb.  285,  §  2 ;  2  Waite's  Actions  &  Defenses, 
337,  127-8 ;  Leivis  v.  Stein  ,16  Ala.  214,  and  authorities  there 
cited. 

BRICKELL,  0.  J.— 1.  The  purpose  of  the  bill  is  the 
prevention  of  future  interments,  on  grounds  which  are  owned 
in  severalty  by  the  appellant,  Kingsbury,  and  the  heirs  of 
William  H.  Thames,  deceased.  Originally,  Kingsbury 
devoted  the  premises  to  the  burial  of  two  deceased  children ; 
and  afterwards,  having  permitted  Thames  to  bury  thereon 
one  of  his  cliildren,  conveyed  to  him  a  part  of  them ;  and 
they  have  since  been  held  for  the  purposes  of  burial  of 
deceased  members  of  their  respective  families.  The  bill 
does  not  unite  separate,  distinct,  independent  matters,  join- 
ing defendants  who  have  not  a  common  interest.  The  rights 
and  claims  of  each  defendant  depend  on  the  same  facts,  and 
the  right  and  claim  of  the  complainant  is  to  the  same  meas- 
ure of  relief  against  each  of  them.  It  may  be  conceded, 
for  present  purposes,  tthat  Kingsbury  is  without  legal  right 
as  to  the  prevention  of  future  burials  on  the  part  of  the 
ground  conveyed  to  Thames ;  and  that  the  members  of 
Thames'  family,  and  his  heirs,  are  without  legal  right  as  to 
the  prevention  of  burials  on  the  part  of  the  ground  owned 
by  Kingsbury  ;  though  there  is  probable  difficulty  in  main- 
taining the  proposition.  But,  in  considering  whether  a  bill 
in  equity  unites  distinct  matters,  which  ought  not  to  be 
joined,  and  misjoins  parties  defendant,  the  inquiry  is  not, 
whether  each  defendant  is  connected  with,  and  has  an 
interest  in  every  branch  of  the  case.  It  is,  whether  relief  is 
sought  in  respect  to  matters  which  are  separate  and  distinct, 
and  a  defendant  may  say  he  is  in  peril  of  oppression  by  the 
confusion  of  such  matters.  As  was  said  by  Vice-Chancellor 
Sir  John  Leach,  in  Salvidge  v.  Hyde,  5  Madd.  138  :  •'  If  the 
object  of  the  suit  be  single,  but  it  happens  that  different 
persons  have  separate  interests  in  distinct  questions,  which 
arise  out  of  that  single  object,  it  necessarily  folllows  that  such 
different  persons  must  be  brought  before  the  court,  in  order 
that  the  suit  may  conclude  the  whole  subject."  Here,  the 
bill  has  the  single  object  of  the  prevention  of  burials,  upon 
a  plot  of  ground  owned  in  severalty  by  the  defendants,  but 
which,  with  a  common  purpose,  they  have  devoted,  and  are 
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devoting  to  that  use;  and  the  use,  bj  the  one  or  the  other,  is 
productive  of  the  same  injury  to  the  complainant.  Suits 
would  be  unnecessarily,  and  capable  of  being  indefinitely, 
multiplied,  if  a  court  of  equity  should  decline  to  permit  the 
joinder  of  the  defendants  who  have  the  same  interest,  and  a 
decree  could  not  be  rendered  which  would  conclude  the 
whole  subject,  quieting  finally  the  litigation. 

2.  The  statute  exempts  from  liability  for  the  payment  of 
debts  "  lots  in  cemeteries,  or  elsewhere,  set  apart  and  held 
and  used  by  the  owner  thereof  as  a  burial-place  for  himself 
and  family."— Code  of  1876,  §  2823.  The  part  of  the  burial- 
ground  owned  by  Thames,  on  his  death,  descended  to  his 
heirs,  impressed  with  and  subject  to  the  uses,  to  which  he 
had  devoted  it  in  his  life-time.  The  widow,  as  a  member  of 
his  family,  was  entitled  to  share  the  use — to  burial  on  the 
grounds,  if  such  was  the  choice  of  whoever  at  her  death 
was  charged  with  the  duty  of  her  sepulture.  There  was 
manifest  propriety  in  making  her  a  party  to  the  bill,  that 
her  right  may  be  bound  by  the  decree  rendered.  The  heirs 
of  Thames,  in  whom  the  title  resides,  should  also  be  made 
parties,  that  they  may  be  bound  by  the  decree.  As  the 
grounds  can  never  Ijecome  the  subject  of  administration, 
there  was  no  necessity,  and  there  would  have  been  manifest 
impropriety,  in  introducing  as  a  par^  the  personal  represen- 
tative of  Thames. 

3.  The  jurisdiction  of  a  court  of  equity  to  restrain  the 
commission  or  continuance  of  a  private  nuisance,  is  not 
doubted.  It  is  not  of  the  ordinary  jurisdiction  of  the  court : 
the  court  interferes  because  of  the  inadequacy  of  legal 
remedies.  There  are  no  more  frequent  instances  of  the 
interference  of  the  court,  than  for  the  prevention  of  the 
commission  or  continuance  of  the  injuries  apprehended  by 
the  complainant — the  material  diminution  of  the  comfort- 
able enjoyment  of  the  dwelliug-house,  and  the  diminution  or 
destruction  of  health,  by  the  pollution  of  water,  or  of  the 
atmosphere.  When  the  matter  complained  of  is  not,  in 
itself,  a  nuisance  ;  when  it  is  not,  in  its  very  nature,  hurtful 
to  others  ;  when  it  does  not,  of  necessity,  threaten  to  impair 
materially  the  health  and  comfort  of  those  who  may  live 
near  it,  and  the  fact  that  it  is  a  nuisance  has  not  been  estab- 
lished at  law ;  the  court  abstains  from  interference,  unless 
a  case  of  pressing  necessity  is  shown  by  the  bill,  and  by  the 
proofs.  —Rosser  v.  Randolph,  7  Port.  238.  Nor  will  the  court 
interfere,  when  the  thing  complained  of  is  not  in  existence, 
but  may  be  called  into  existence  by  threatened  acts  of  tbe 
defendant,  in  the  exercise  of  his  lawful  dominion  over  his 
property,  and  it  is  uncertain,  dependent  upon  circumstances 
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in  the  future,  whether  it  will  or  not  operate  injuriously — St. 
James  Church  v.  Arrington,  36  Ala.  546. 

4.  The  allegations  of  the  present  bill  are,  that  the  graves 
now  on  the  grounds  are  west  of  south  of  complainant's  dwell- 
ing ;  the  one  nearest  is  one  hundred  and  eighty-two  feet 
from  the  well  on  his  lot.*;  the  whole  burial-ground  is  on  more 
elevated  ground  than  his  lot,  and  there  is  a  fall  of  from  four 
to  five  feet  from  the  surface  of  the  graves,  to  the  surface  of 
the  well.  The  natural  course  of  the  surface-water,  from  the 
burial-ground,  is  through  the  lot  of  complainant,  and  near  to 
the  well.  He  has  been  compelled  to  cut  a  ditch,  to  turn  the 
surface-water  and  surface-drainage  from  his  yard  and  well. 
There  is  the  further  general  allegation,  that  any  further 
interments  on  these  grounds  will  endanger  the  health  of 
complainant  and  his  family,  by  corrupting  the  water  of  the 
well,  and  polluting  the  atmosphere.  The  first  burial  on  the 
grounds  was  in  1863,  and  the  last  in  1874 ;  and  it  is  not 
averred  that  there  was,  from  either,  any  pernicious  conse- 
quence to  the  complainant,  or  to  his  family;  nor  that  any 
harm,  thus  far,  has  been  suffered  from  use  of  the  grounds  as 
a  burial-place.  These  averments  are  too  general  and  indef- 
inite, to  authorize  the  interference  of  a  court  of^equity.  Facts 
and  circumstances  should  'have  been  stated  distinctly,  from 
which  the  court  could  see  plainly  that,  if  future  interments 
on  these  grounds  are  not  prevented,  there  would  be  a  dimin- 
ution of  the  complainant's  enjoyment  of  his  dwelling,  and  at 
least  probable  injury  to  the  health  of  his  family.  It  is  not 
enough  to  allege  simply  that  such  consequences  will  result. 
There  must  be  such  a  clear,  precise  statement  of  facts,  that 
there  can  be  no  reasonable  doubt,  if  the  acts  threatened  are 
completed,  grievous  injury  will  result. — Adams  v.  Michael, 
38  Md.  128  ;  Begien  v.  City  of  Anderson,  28  Ind.  79. 

Burial-places  for  the  dead  are  indispensable.  They  may 
be  the  property  of  the  public,  devoted  to  the  uses  of  the  pub- 
lic ;  or  the  owner  of  the  freehold  may  devote  a  part  of  his 
premises  to  the  burial  of  his  family  or  friends.  It  is  but  a 
just  exercise  of  his  dominion  over  his  own  property.  Neither 
adjoining  proprietors,  nor  the  public,  can  complain,  unless  it 
is  shown  that,  from  the  manner  of  burial,  or  some  other 
cause,  irreparable  injury  will  result  to  them.  It  is  quite  an 
error  to  suppose,  that  of  itself  a  burying  ground  is  a  nuisance 
to  those  living  in  its  immediate  vicinity.  Much  depends 
upon  the  mode  of  interment,  whether  it  can  be  justly  asserted 
that,  in  any  event,  injury  will  result  from  it.  The  particular 
locality,  and  its  surroundings,  must  also  be  considered. 
Low,  damp  grounds,  percolated  by  water,  will  hasten  decom- 
position, and  the  soil  will  be  saturated  with  its  products, 
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Dry,  high,  well  ventilated  localities,  retard,  rather  than 
hasten  decomposition ;  and  if  in  a  brief  space  of  time  there 
were  numerous  burials,  there  might  be  great  peril  of  the 
products  of  decomposition  escaping  into,  and  polluting  the 
atmosphere. 

There  is  not  a  fact  stated  in  the  bill,  from  which  it  can  be 
justly  inferred,  that  if  the  burials  on  these  grounds  should 
be  made  in  the  usual  mode,  or  in  the  mode  in  which  the 
former  burials  were  made,  any  injury  could  result  to  the 
complainant.  The  surface-water  flowing  through  his  lot  is 
but  taking  its  natural  course  ;  and  by  cutting  a  ditch,  he  has 
diverted  it  from  his  well,  avoiding  all  injury  from  it,  if  any 
could  reasonably  be  apprehended.  The  apprehension  of 
injury  from  this  source,  it  is  evident,  could  be  quieted  by 
but  slight  labor  expended  in  drainage, — a  labor,  it  may  be,  if 
requested,  the  defendants  would  have  performed,  rather  than 
to  nave  been  forced  into  this  litigation. — Rosser  v.  Randolph, 
supra.  It  is  not  such  an  injury,  capable  of  being  remedied 
so  easily,  that  a  court  of  equity  will  interfere  to  restrain  ;  nor 
will  it  interfere  to  prevent  the  thing  frbm  which  it  is  appre- 
hended. Without  the  averment  of  special  circumstances, 
from  which  the  court  can  be  satisfied  that  future  burials  on 
these  grounds  will  most  probably  result  in  a  nuisance,  from 
which  the  complainant  will  suffer  special  injury,  irreparable 
by  the  ordinary  remedies  at  law,  there  should  not  be  inter- 
ference to  restrain  them, — Musgrove  v.  St.  Louis  Church,  10  La. 
Ann.  Rep.  431 ;  Neio  Orleans  v.  Wardens,  11  La.  Ann.  244 ; 
Ellison  V.  Commissioners,  5  Jones'  Eq.  57  ;  Lake  View  v.  Letz, 
44  111.  81  ;  Lake  View  v.  Rose  Hill,  70  111.  191 ;  Begein  v.  City 
of  Anderson,  28  Ind.  79. 

The  bill  is  obnoxious  to  several  of  the  causes  of  demurrer 
assigned  ;  and  the  result  is,  the  decree  of  the  chancellor  must 
be  reversed,  and  the  demurrer  sustained  upon  all  the  grounds 
taken,  except  so  far  as  we  have  indicated  otherwise ;  and  the 
cause  is  remanded,  that  the  complainant  may,  if  he  desires, 
have  the  opportunity  of  amendment. 
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Ejectment  hy  Devisees  in  Eemainder,  against  Purchaser  from 
Tenant  for  Life. 

1.  Devise  to  children,  as  tenants  in  common  ;  voluntary  partition  among  them, 
before  probate  of  will. — Held,  re-aflSrming  Ooodman  v.  Winter  (64  Ala.  410), 
that  a  devise  of  all  the  testator's  estato,  after  payment  of  his  debts,  to  his 
childreu,  to  be  equally  divided  ainoDg  them  by  amicable  partition,  the  sons 
taking  an  absolute  estate,  and  the  daughters  an  estate  for  life  with  remainder 
to  their  children,  creates  in  them  a  tenancy  in  common,  until  the  property  is 
divided  among  them  as  directed  by  the  will;  that  when  a  partition  was  made, 
by  amicable  agreement,  and  recorded  as  prescribed  bj'  the  will,  the  share  of 
each  child  vested  in  severalty,  without  any  conveyance  from  the  others;  and 
that  a  partition  before  the  probate  of  the  will  was  valid  and  effectual,  though 
the  subsequent  probate  was  indispensable,  as  furnishing  legal  and  conclusive 
evidence  of  the  title  of  the  devisees. 

2.  Foreign  loill;  what  lamls  pass  by  devise. — A  will  executed  in  Georgia, 
where  the  testator  resided,  devising  all  his  "property,  real  and  personal,"  to 
his  children,  to  be  divided  equally  among  them  by  amicable  partition,  and 
directing  the  partition  to  be  recorded  in  the  Superior  Court  of  the  county  of 
his  residence,  shows  an  intention  to  pass  lauds  situated  in  Alabama,  and  is 
effectual  for  that  purpose  when  properly  probated. 

3.  Conveyance  in  fee  by  tenant  for  life.— A.  deed  of  bargain  and  sale  by  a 
tenant  for  life,  purporting  to  convey  the  entire  estate  in  the  lands,  passes  only 
his  own  interest,  and  does  not  affect  the  title  or  estate  of  the  remainder-men. 

4.  Revivor  of  aciion  ;  amendment.— On  the  death  of  a  married  woman,  one 
of  the  lessors  of  the  plaintiff  in  ejectment,  pending  the  suit,  a  revivor  in  favor 
of  her  surviving  husband  and  childreu,  though  improper,  if  made  without 
objection,  will  not  prevent  a  reversal  of  an  erroneous  judgment  for  the 
defendant,  since  the  plaintiffs  would  thereby  be  deprived  of  the  opportunity  to 
amend. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Lydia  H.  Pope  (and  her 
husband),  Mrs.  Mildred  E.  Richardson  (and  her  husband), 
Mrs.  Ruth  Sayre  (and  her  husband),  and  Georgia  Goodman, 
an  infant,  against  Mrs.  Sarah  J.  Pickett ;  and  was  com- 
menced on  the  26th  January,  1870.  The  premises  sued  for 
were  described  in  the  declaration  as  lying  within  the  cor- 
porate limits  of  the  city  of  Montgomery.  Mrs.  Pope,  Mrs. 
Richardson  and  Mrs.  Sayre  were  daughters  of  Mrs.  Mildred 
A.  Holcombe  and  George  G.  Holcombe,  her  husband  ;  and 
Georgia  Goodman  was  the  only  child  of  another  daughter, 
Georgia  H.  Goodman,  deceased.  Mrs.  Holcombe  was  a 
daughter  of  George  R.  Clayton,  who  died  in  Baldwin  county, 
Georgia,  in  October,  1840  ;  and  the  plaintiffs  claimed  the 
land,   as   remainder-men,   under   the   will  of  said   Clayton, 
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which  was  duly  proved  and  admitted  to  probate,  before  the 
proper  court  in  Georgia,  on  the  30th  October,  1840 ;  and 
"  an  authenticated  copy"  was  probated  and  admitted  to 
record,  by  the  Orphans'  Court  of  Montgomery  county,  Ala- 
bama, on  the  3d  November,  1846. 

The  will  of  said  Clayton,  after  directing  the  payment  of 
his  debts,  contained  the  following  provisions  :  "  I  wish  my 
children  to  share  my  property,  real  and  personal,  equally  ; 
subject,  however,  to  such  advancements,  or  loans  of  money, 
or  payments  of  money,  made  for  such  (?)  child,  other  than 
moneys  expended  in  the  maintenance,  education,  and  sup- 
port of  such  child.  Let  my  children  assemble  together,  and 
ascertain  in  an  amicable  spirit  what  advancements  may  have 
been.made  by  me  to  each  one;  after  which,  let  the  property 
be  divided  into  shares,  allowing  for  such  advancements,  and 
specifying  the  property  making  up  each  share  or  lot,  so  that 
it  may  be  identified  by  name  or  description.  Whenever  it 
shall  have  been  divided  among  themselves  equitably  and 
justly,  let  a  written  memorandum  of  such  division  be  made, 
and  returned  to  the  Superior  Court  of  Baldwin  county,  and 
there  recorded  for  reference.  My  minor  children  may, 
on  such  division,  be  represented  by  some  discreet  friend  or 
relative,  of  their  own  selection.  Whenever  the  parts  or 
shares  of  my  children  shall  have  been  set  off,  allotted,  or 
ascertained,  upon  division  as  before  directed,  it  is  my  will 
and  desire,  that  my  daughters,  Caroline,  Mildred,  and 
Amanda,  have  each  a  life-estate  in  the  respective  shares 
falling  to  them,  and  the  remainder  to  their  children  repect- 
ively,  upon  the  determination  of  such  life-estate.  It  is  my 
will,  moreover,  that  such  several  life-estates  as  are  hereby 
given  shall  in  no  event  be  subject  to  any  debt  or  contract  of 
their  respective  husbands,  or  capable  of  being  alienated  by 
their  husbands,  or  in  any  other  manner  than  by  a  decree  of 
a  court  of  equity  ;  and  then,  for  the  necessary  support  and 
maintenance  of  my  daughters,  or  either  of  them."  He  then 
appointed  his  seven  children  as  his  executors,  giving  a 
majority  of  them  "  fall  power  to  do  all  necessary  acts  to 
carry  this  will  into  complete  effect,"and  desiring  the  husbands 
of  the  three  daughters,  all  of  them  being  then  married,  "  to 
assist  their  respective  wives  in  the  performance  of  the  duties 
and  trusts  reposed,"  and  adding  :  "Finally,  I  enjoin  it  most 
solemnly  upon  all  of  my  children  and  my  sons-in-law,  that 
the  distribution  of  my  property,  as  hereinbefore  directed, 
be  made  harmoniously  and  equitably,  as  specified ;  and  that 
the  settlement  of  the  lots  or  shares  of  my  daughters,  upon 
them  during  their  respective  liyes,  then  to  their  children,  be 
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carried  out  in  good  faith,  that  my  parental  love  andcare  for 
them  be  not  thwarted." 

The  lands  sued  for  were  a  part  of  a  quarter-section  which 
belonged  to  said  Clayton  at  the  time  of  his  death,  and 
which  was  divided  into  seven  shares,  by  agreement  among 
the  devisees,  in  1842.  The  agreement  for  the  survey  and 
partition  was  signed  by  "  P.  A.  Clayton,  for  the  executors," 
and  authorized  P.  D.  Sayre  and  J.  W.  Wilson,  the  husbands 
of  two  of  the  testator's  daughters,  to  have  a  survey  and  plot 
made,dividing  the  land  into  seven  lots;  and  after  the  completion 
of  the  survey  and  plot,  the  diflferent  parcels  were  chosen  by 
lot,  and  a  certified  copy  of  the  partition  thus  made,  signed 
by  all  the  parties  in  interest,  was  filed  for  record  in  Baldwin 
county,  Georgia,  and  purports  to  have  been  made  at  Milledge- 
ville,  Georgia,  on  the  3d  May,  1843.  On  this  partition,  lot 
No.  7,  embracing  the  lands  here  sued  for,  was  chosen  by 
Mrs.  Hoi  combe  ;  and  she  and  her  husband  thereupon  entered 
into  possession  of  the  lands  so  allotted,  as  did  also  the  other 
children  of  their  respective  portions.  On  the  16th  May, 
1845,  Holcombe  and  wife,  being  still  in  possession,  sold  and 
conveyed  the  lands  to  E.  S.  Dargan,  by  deed  in  the  usual 
form,  using  the  words  grant,  bargain,  sell,  alien,  release,  convey 
and  confirm,  and  reciting  as  its  consideration  the  payment  of 
$1,100.  In  this  deed,  the  lands  conveyed  were  described  as 
"  lot  No.  7  as  laid  out  and  surveyed  by  Reuben  Emerson, 
county  surveyor,  being  a  portion  of  the  land  which  M^as  of 
George  R.  Clayton,  deceased,  and  which  was  allotted  the 
said  Mildred  A.  Holcombe,  by  the  commissioners  appointed 
to  divide  the  land  amongst  the  heirs  at  law  of  the  said  Clay- 
ton, which  survey  and  division  is  recorded  in  the  County 
Court  of  Montgomery  county."  The  defendant  claimed 
under  mesne  conveyances,  with  warranty  of  title,  from  said 
Dargan.  Mrs.  Holcombe  died  in  May,  1867 ;  and  the  names 
and  ages  of  the  plaintiffs,  her  heirs  at  law,  were  admitted. 

Mrs.  Richardson  died  pending  the  suit,  and  her  death 
being  suggested,  it  was  ordered  that  the  suit  be  revived,  as 
to  her  interest,  in  favor  of  her  husband  and  two  children, 
whose  names  are  stated.  The  revivor  was  made,  so  far  as 
the  record  shows,  without  objection  ;  and  in  the  judgment- 
entry  Mrs.  Richardson  is  called  Ruth  Richardson. 

On  all  the  evidence  adduced,  which  the  bill  of  exceptions 
purports  to  set  out,  the  court  charged  the  jury,  if  they 
believed  the  evidence,  they  must  find  for  the  defendant ;  and 
this  charge,  to  which  the  plaintiffs  excepted,  is  now  assigned 
as  error. 

R.  M.  Williamson,  and  Saybe  &  Graves,  for  appellants. 
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Watts  &  Sons,  and  J.  S.  Winter,  contra. 

BRICKELL,  C.  J. — In  Goodman  v.  Winter,  at  the  last 
term  (64  Ala.  410-38),  many  of  the  questions  now  presented 
were  decided  adversely  to  the  appellee.  We  there  held,  that 
the  devise  and  bequest  in  the  will  of  the  testator,  Georgfe 
R.  Clayton,  to  his  children,  created  a  tenancy  in  common  ; 
the  sons  taking  an  entirety,  the  daughters  an  estate  for  life, 
with  remainder  to  their  children,  which  was  subject  to  open 
and  let  in  after-born  children  ;  that  the  tenancy  in  common 
continued,  until  there  was  a  partition,  which  the  children  were 
by  the  will  requested  and  authorized  to  make  voluntarily, 
without  resort  to  legal  remedies  ;  that  when  the  partition 
was  made,  identifying  the  share  of  each  child,  the  tenancy 
was  dissolved,  and  each  held  in  severalty';  that  it  was  not  of 
importance,  the  children  made  the  partition  of  the  lands 
situate  in  this  State,  before  the  will  was  here  admitted  to 
probate  ;  that  the  estate  of  the  devisees  vested  on  the  death 
of  the  testator,  to  which  period  the  probate  of  the  will, 
when  eflfected,  had  relation ;  that  there  was  no  estate  inter- 
vening between  that  of  the  testator  and  the  devisee — that 
the  probate  did  not  create  or  vest,  but  simply  supplied  legal 
and  conclusive  evidence  of  the  title  of  the  latter.  It  is  only 
necessary  now  to  say,  we  adhere  to  these  conclusions ;  and 
that  no  one  of  the  numerous  objections  which  have  been 
urged  in  the  course  of  this  litigation  to  t;he  probate  of  the 
will,  or  to  the  partition  of  the  real  estate  made  by  the  de- 
visees, can  be  sustained. 

2.  It  is  insisted,  the  lands  situate  in  this  State  did  not 
pass  under  the  will ;  that  the  intention  of  the  testator 
was  to  pass  only  so  much  of  his  estate  as  was  situate  in 
the  State  of  Georgia.  This  intention  is  supposed  to  be 
manifested  by  the  direction  in  the  will,  that  the  memoran- 
dum of  the  division  of  the  estate  among  the  children  should 
be  returned  to,  and  recorded  in  the  Superior  Court  of  Bald- 
win county,  Georgia,  the  county  of  the  testator's  residence. 
No  words,  more  expressive  of  the  testator's  intention  to  dis- 
pose of  all  his  estate,  real  or  personal,  could  have  been 
employed,  than  such  as  are  found  in  the  devise — ''  my  estate, 
real  and  personal "  ;  no  words  more  exclusive  of  all  presump- 
tion of  an  intestacy  as  to  any  part  of  his  estate.  The  whole 
scheme  of  the  will — an  equal  division  of  the  estate  among 
his  children,  each  child  accounting  for  advancements — can 
be  carried  into  eftect,  only  by  regarding  the  devise  according 
to  its  controlling  terms,  as  passing  all  the  estate  of  the  tes- 
tator, which  was  capable  of  being  devised  or  bequeathed, 
without  regard  to  its  locality.     The  county  of  his  residence 
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was  that  in  which  there  must  have  been  original  probate  of 
the  will  ;  and  it  was  the  forum  of  the  principal  administra- 
tion of  the  estate.  It  was  but  natural  he  should  wish  that 
in  the  records  of  some  court  of  that  county  there  should  be 
preserved  evidence  of  the  amicable  division  of  his  estate, 
which  he  enjoins  it  upon  his  children  to  make,  without  in- 
tending to  lessen  the  quantity  of  the  property  devised  and 
bequeathed  by  the  general  terms  he  had  employed. 

3.  It  is  next  insisted,  that  the  remainder  to  the  children 
of  Mrs.  Holcombe  was  defeated,  by  her  alienation  in  fee 
simple  of  the  premises,  to  Dargan.  There  has  never  been  in 
this  State,  with  the  exception  of  grants,  any  conveyances  in 
use,  not  deriving  their  operation  from  the  statute  of  uses,  of 
which  our  statute  of  1812  (Clay's  Dig.  ]  56,  §  35),  and  the 
present  statute  (Code  of  1876,  §§  2195-6),  each  is  a  sub- 
stantial re-enactment. — Norton  v.  Sledge,  29  Ala.  Rep.  478. 
By  feoffment,  or  by  fine, — under  the  operation  of  canons 
of  the  ancient  common  law,  never  adopted  here,  and  unsuited 
to  our  law  of  tenures;  destroying  the  nature  the  particular 
estate,  altering  its  quahty  and  quantity, — a  contingent  re- 
mainder could  be  defeated.  Between  all  such  wrongful  con- 
veyances, and  the  innocent  conveyances  deriving  operation 
from  the  statute  of  uses,  a  distinction  was  at  common  law 
observed.  The  latter  had  no  effect  upon  contingent  remain- 
ders, because,  by  their  very  nature,  they  were  incapable  of 
passing  any  greater  estate  than  the  grantor  could  lawfully 
convey.— 4  Kent,  276 ;  2  Washb.  Eeal  Prop.  547.  The  deed 
to  Dargan  was  of  simple  bargain  and  sale,  passing  no  more 
than  the  grantors  could  lawfully  convey ;  that  was  their  own 
estate  or  interest  in  the  premises,  and  was  as  incapable  of 
affecting  the  estate  in  remainder,  as  would  have  been  an 
alienation  by  a  mere  stranger  who  was  without  estate  or  in- 
terest to  convey. — Bennett  v.  Dennett,  40  N.  H.  498. 

4.  The  revivor  in  the  name  of  the  surviving  husband  and 
of  the  children  of  the  deceased  lessor,  Mildred  E.  Richard- 
son, was  had  in  the  Circuit  Court  without  objection  ;  and 
thereafter  the  cause  proceeded  to  trial  on  the  merits,  upon 
the  plea  of  not  guilty.  If  there  was  error  in  introducing 
the  children  as  parties,  we  incline  to  the  opinion,  it  was 
waived  by  the  failure  to  object  when  the  revivor  was  had. 
However  this  may  be,  it  is  apparent  there  would  be  great 
injustice  in  now  entertaining  an  objection  to  it,  and  affirming 
a  judgment  rendered  without  regard  to  it.  The  appellants 
would  be  deprived  of  the  opportunity  of  curing  the  error  by 
amendment, — a  clear  legal  right, — because  from  the  necessity 
for  it  their  attention  had  been  diverted  by  the   failure  of  the 
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appellee  to  interpose  all  objection  to  it. —  Tarver  v.  Smith, 
38  Ala.  138. 

The  designation  of  the  deceased  lessor  as  Ruth,  in  the 
order  of  revivor,  instead  of  Mildred  E.,  her  true  name,  is  a 
mere  clerical  error,  as  is  apparent  from  all  other  parts  of  the 
record.  It  is  incapable  of  working  injury  to  any  of  the 
parties,  and  may  be  corrected  by  amendment. 

The  Circuit  Court  erred  in  the  charge  given  to  the  jury  ; 
and  the  judgment  must  be  reversed,  and  the  cause  remanded. 


Kendall  v.  The  State. 

Indictment  for  Murder. 

1.  Sufficiency  of  verdid. — Under  an  indictment  for  mnrder,  a  verdict  of 
gailty,  or  guilty  as  chiirged  in  the  indictment,  not  specifying  the  degree  of 
murder,  is  defective,  and  will  not  snpport  a  conviction,  although  the  offense 
is  charged  to  have  been  committed  by  j)oi8oning. 

2.  Former  acquittal;  jeopardy;  waiver  of  constiinlional  privilege. — When  a 
verdict  of  guilty  is  set  aside  by  the  court,  because  not  in  proper  form  to  sus- 
tain a  conviction,  and  a  new  trial  is  granted,  the  defendant  is  not  regarded  as 
having  been  in  legal  jeopardy,  and  can  not  plead  this  as  a  former  acquittal ; 
and  when  this  action  ot  the  court  is  had  at  his  instance,  it  amounts  to  an 
express  waiver  of  the  right  to  insist  on  the  constitutional  guaranty  against 
being  placed  a  second  time  in  jeopardy  for  the  same  offense. 

3.  Admissibility  of  confessions. — The  defendant's  confessions  in  this  case 
hehl  to  have  been  properly  admitted  as  evidence,  on  the  authority  of  Brister 
V.  The  Slate  (26  Ala.  107),  and  Murphy  v.  The  Slate  (63  Ala.  1),  notwithstanding 
subsequent  threats  of  violence  on  the  part  of  by-standers. 

4.  Proof  of  confession. — A  witness  may  testify  to  confessions  voluntarily 
made  by  the  defendant,  although  he  does  not  recollect  all  the  conversation 
bad  with  the  defendant  at  the  time. 

From  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

The  prisoner  in  this  case  was  indicted  for  the  murder  of 
Lena  Riggs,  an  infant  child  of  Richard  H.  and  Emma  liiggs, 
by  means  of  inorphine  administered  in  a  cup  of  coffee  ;  aud 
one  count  in  the  indictment  charged  that  the  morphine  was 
put  in  the  coffee  with  the  malicious  intent  of  effecting  the 
death  of  Mrs.  Riggs,  the  mother  of  the  child.  A  trial  was 
had  at  the  November  term,  1879,  on  issue  joined  on  the  plea 
of  not  guilty  ;  and  the  jury  returned  a  verdict  in  these  words: 
"  We,  the  jury,  find  the  defendant  guilty,  and  sentence  her  to 
the  penitentiary  for  life."  On  this  verdict,  a  judgment  was 
entered  by  the  court,  reciting  that  the  verdict  was  "  guilty  of 
murder  in  the  first  degree,"   and   sentencing  the  prisoner  to 
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the  penitentiary  for  life  ;  but,  on  a  subsequent  day  of  the 
term,  the  defendant  made  a  motion  to  correct  the  judgment- 
entry,  by  setting  out  the  verdict  as  rendered,  and  also  to  set 
aside  the  verdict,  and  for  a  new  trial ;  which  motions  were 
continued  until  the  next  term,  and  were  then  granted, 
because  the  verdict  did  not  find  the  degree  of  the  murder. 
At  the  next  term,  being  again  arraigned  and  put  on  trial,  the 
defendant  pleaded  a  former  acquittal,  and  set  out  the  former 
proceedings  in  support  of  that  plea  ;  but  the  court  sustained 
a  demurrer  to  the  plea,  and  a  trial  was  again  had  on  the  plea 
of  not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  prosecu- 
tion proved  the  death  of  the  child,  and  the  circumstances 
preceding  and  attending  its  death,  showing  that  the  defend- 
ant had  procured  a  small  phial  of  morphine,  generally  kept 
in  a  locked  drawer,  and  put  some  of  it  in  a  cup  of  coffee, 
which  she  prepared  and  brought  to  Mrs.  Kiggs  ;  and  that 
Mrs.  Riggs,  on  going  to  the  table,  and  not  feeling  well,  gave 
the  cofi'ee  to  her  two  children,  who  sat  near  her  ;  from  the 
effects  of  which,  Lena  died  in  a  few  hours,  exhibiting  the 
symptons  of  narcotic  poison,  "  The  State  then  offered  D. 
J.  McCord  as  a  witness,  and  proposed  to  prove  by  him  con- 
fessions made  to  him  by  the  defendant"  ;  and  he  thus  stated, 
to  the  court,  the  confessions  and  attendant  circumstances  : 
"  The  defendant  was  arrested  in  the  night  of  the  day  on 
which  the  poisoning  was  alleged  to  have  been  done,  on 
suspicion  of  being  the  person  who  had  done  it.  After  her 
arrest,  she  made  her  escape,  but  was  recaptured  a  day  or 
two  afterwards,  and  was  confined  by  a  chain  around  her 
neck,  in  a  negro-house  about  one  hundred  yards  from  the 
residence  of  Mr.  Riggs,  and  was  guarded  by  a  negro  con- 
stable. About  dark,  witness  and  Mr.  Arthur  Haynes,  another 
neighbor,  fearing  she  might  again  escape,  concluded  to  carry 
her  to  the  house  of  Mr.  Eiggs,  and  remain  there  with  her 
that  night.  They  started  with  her  from  the  negro-house,  to 
the  house  of  Mr.  Riggs,  with  the  chain  around  her  neck, 
and  the  negro  constable  and  some  other  negroes  along 
with  them.  After  going  a  short  distance,  they  came  to  a  tree, 
when  the  defendant,  without  any  one  having  said  any  thing 
to  her  on  the  subject,  said  to  them,  '  //"  you  luill  stop  here,  I 
will  tell  you  all  about  it,''  or  that  in  substance.  Thereupon, 
they  all  stopped,  and  the  defendant  stated  to  them,  that  she 
took  the  morphine  out  of  the  bottle  in  the  trunk,  and  put  it  in 
the  cup  of  coffee  which  she  had  prepared  and  was  carrying 
to  Mrs.  Riggs ;  that  she  was  mad  with  Mr.  Riggs,  and 
wanted  to  kill  him,  but  concluded  to  try  it  on  Mrs.  Riggs 
first.     Witness  testified,   also,   that  after  they  stopped,  and 
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defendant  began  to  tell  them  about  it,  other  negroes  came  up 
to  where  they  were,  and  when  defendant  had  finished  telling 
them  about  it,  he  supposed  there  were  fifteen  or  twenty,  or 
probably  more,  present;  that  after  defendant  said  she  had  put 
the  morphine  in  the  coffee,  as  above  stated,  one  of  the  negroes 
said  to  her  that  she  ought  to  have  her  neck  broken,  and  made 
demonstrations  of  violence  towards  her ;  but  witness  and 
said  Haynes  told  them  they  should  not  hurt  her,  and  then 
carried  her  to  the  house  of  Mr.  Riggs.  Witness  testified, 
also,  that  up  to  the  time  when  defendant  told  them  to  stop 
and  she  would  tell  them  all  about  it,  no  threat  of  any  kind 
had  been  used,  and  no  promise  or  inducement  of  any  kind 
made  or  held  out  to  induce  her  to  tell,  and  that  no  threat 
was  made  during  the  entire  time,  except  as  above  stated." 
On  this  evidence,  the  court  held  the  confessions  admissible, 
and  permitted  them  to  go  to  the  jury,  against  the  objection 
of  the  prisoner  :  and  to  this  ruling  an  exception  was  duly 
reserved. 

Arthur  Haynes,  another  witness  for  the  prosecution,  being 
offered  to  prove  confessions  made  by  the  prisoner  at  another 
time,  thus  testified  to  the  court  :  "  During  the  Fall  term, 
1879,  of  said  Circuit  Court,  witness  was  sitting  near  the  lat- 
ticed pen  in  the  court-room  (for  the  safe-keeping  of  prison- 
ers), and  defendant  was  inside  of  said  pen,  but  was  not 
otherwise  confined,  when  Dr.  Hardy,  who  was  well  known  to 
the  prisoner,  walked  up  to  the  pen,  and  he  and  witness 
spoke  to  each  other,  saying  '  How  d'ye  do,'  and  asking  about 
each  other's  health.  Dr.  Hardy  then  asked  defendant,  if 
she  put  the  morphine  in  the  coffee  ;  and  defendant  said  she 
did,  and  that  she  was  very  sorry  she  had  done  it.  Witness 
testified,  also,  that  there  was  some  other  conversation  after 
that,  which  he  did  not  now  remember,  but  nothing  else  was 
said  about  defendant  putting  the  morphine  in  the  coffee,  or 
her  guilt,  that  he  now  remembers."  On  this  testimony,  the 
defendant  moved  the  court  to  exclude  these  confessions  as 
evidence,  "  because  they  were  not  voluntary,  and  because 
the  witness  did  not  recollect  all  the  conversation  had  between 
Dr.  Hardy  and  defendant"  ;  and  she  reserved  an  exception 
to  the  overruling  of  her  objections. 

The  record  and  dockets  do  not  show  who  appeared  for  the 
defendant  in  this  court. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — A.defendant  in   a   criminal  case  is 
never  regarded  as  having  been  in   legal  jeopardy,  when  the 
Vol.  lxv. 
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indictment  is  so  defective  that  a  judgment  rendered  on  it 
would  be  reversed  on  appeal,  and  for  that  reason  it  is 
quashed  or^set  aside,  no  matter  how  far  the  prosecution  or 
proceedings  in  the  trial  may  have  progressed. —  Weston  v. 
State,  63  Ala.  155  ;  Code  (1^76),  §  4819.  The  verdict  of  the 
jury,  at  the  Fall  term  of  the  Circuit  Court,  1879,  failed  to 
find  the  degree  of  the  crime  charged  against  the  defendant ; 
and  the  conviction,  for  this  reason,  could  not  have  been  sus- 
tained ;  and  the  action  of  the  court  in  setting  aside  such  ver- 
dict, and  granting  a  new  trial,  was  unquestionably  correct. 
Levison  v.  State,  54  Ala.  520.  This  action,  furthermore,  hav- 
ing been  taken  at  the  instance  of  defendant,  was  an  express 
waiver  of  the  constitutional  privilege  of  not  being  placed  in 
jeopardy  a  second  time  for  the  same  offense.  Tested  by 
these  principles,  the  plea  of  former  acquittal  was  insufficient, 
and  the  demurrer  to  it  was  properly  sustained. — Jeffries  v. 
State,  40  Ala.  381  ;  Hughes  v.  State,  35  Ala.  347. 

The  confessions  of  the  prisoner  were  properly  admitted. 
They  are  shown  to  be  voluntary,  and  not  to  have  been 
induced  by  promises  or  threats,  nor  obtained  by  the  influ- 
ence of  hope  or  fear  applied  by  a  third  person  to  the 
prisoner's  mind. — Murphy  v.  State,  63  Ala.  1;  Brister  v.  State, 
26  Ala.  107.  Confessions  are  always  considered  free  and 
voluntary,  which  are  not  shown  to  have  been  "  forced  from 
the  mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear." 
1  Greenl.  Ev.  §  219.       _      ^ 

It  was  not  a  valid  objection  to  the  testimony  of  the  witness 
Hardy,  that  he  did  not  recollect  all  the  conversation  had 
with  the  prisoner  at  the  time  she  made  the  confession.  It 
was  competent  for  the  witness  to  state  all  that  he  did  recol- 
lect, and  the  weight  or  sufficiency  of  the  evidence  could  be 
judged  of  by  the  jury.  This  in  no  manner  militates  against 
the  principle,  that  the  whole  of  what  the  prisoner  said  on  the 
subject  should  be  taken  together,— a  rule  which  has  been 
well  pronounced  to  be  "  the  dictate  of  reason,  as  well  as  hu- 
manity."— Pond  V.  State,  55  Ala.  196 ;  Levison  v.  State, 
54  Ala.  520  ;  1  Greenl.  Ev.,  §  218. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 
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Dreyfus  i^.  Wolffe. 

Action  on  Promissory  Note,  by  Payee  against  Maher. 

1.  Contraclsof  married  woman  ;  efferA  of  statute  and  decree  in  chancery  reliev- 
ing of  disabiliiies  of  coverture.  -The  statute  authorizing  the  several  chancellors, 
either  in  term  time  or  vacation,  on  petition  filed  for  that  purpose,  ' '  to  relieve 
married  women  of  the  disabilities  of  coverture,  as  to  their  statutory  and  other 
separate  estates,  so  far  as  to  invest  them  with  the  ris^ht  to  buj'.sell,  hold, convey 
and  mortgage  real  and  personal  property,  and  to  sue  and  be  sued  as  femmes 
sole"  (Code,  $  27;}1),  is  an  enabling  statute,  and  only  relieves  of  the  disabili- 
ties of  coverture  to  the  extent  specified  ;  and  neither  the  statute,  nor  a  decree 
in  chancery  pursuing  its  words,  authorizes  such  married  woman  to  make 
general  contracts,  or  to  bind  herself  personally  by  the  execution  of  a  promis- 
sory note  on  which  she  oiay  be  sued  at  law. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Fred.  Wolffe,  against  Mrs. 
Emma  Dreyfus,  a  married  woman ;  was  commenced  on  the 
26tli  January,  1880 ;  and  was  founded  on  the  defendant's 
promissory  note  for  $182.30,  which  was  dated  the  18th  April, 
1879,  and  payable  on  the  1st  October  next  after  date,  to  the 
plaintiff's  order.  Tlie  defendant  pleaded  the  general  issue, 
coverture,  want  of  consideration,  and  the  statute  of  frauds ; 
and  issue  was  joined  on  all  of  these  pleas.  On  the  trial,  as 
appears  from  the  bill  of  exceptions,  the  defendant's  husband 
testified,  as  a  witness  for  her,  "  that  the  said  note  was  ex- 
ecuted by  him,  as  agent  for  defendant,  at  the  time  the  same 
bears  date,  to  close  an  account  held  by  plaintiff  against  him 
(witness),  growing  out  of  cotton  speculations  had  by  him, 
through  said  plaintiff,  acting  as  broker  of  H.  W.  &  J.  H. 
Farley,  a  New  York  house ;  that  bis  wife,  said  defendant, 
knew  nothing  of  these  speculations,  or  transactions,  at  the 
time,  and  received  no  consideration  for  said  note  ;  and  that 
he  was  his  wife's  agent,  and  was  authorized  by  her  to  sign 
her  name  to  said  note."  One  Stettenheim,  a  witness  for  the 
defendant,  who  was  a  clerk  in  his  office,  testified  that  the 
cotton  transactions,  as  entered  on  the  defendant's  books  at 
the  time,  were  conducted  in  the  defendant's  name  ;  that  he 
sent  her  an  account  of  the  sales,  immediately  after  the  trans- 
actions were  closed,  showing  the  balance  against  her,  and 
that  the  note  was  given  in  settlement  of  this  balance.  The 
plaintiff  offered  in  evidence,  also,  a  decree  rendered  by  the 
Chancery  Court  at  Montgomery  (at  what  time  is  not  shown, 

Vol.  I.XV. 


1880.]  OF  ALABAMA.  497 

[Dreyfus  v.  Wolfife.] 

except  that  it  is  said  to  have  been  rendered  before  the  said 
cotton  transactions),  on  a  bill  filed  by  the  defendant,  suing 
by  her  next  friend,  against  her  husband.  The  decree  was 
io  these  words  :  "  This  bill  was  filed  by  the  complainant, 
for  the  purpose  of  having  herself  relieved  of  the  disabilities 
of  coverture,  and  made  n  femme  sole,  under  the  provisions  of 
section  2731  of  the  Code  of  1876 ;  and  was  submitted  on 
the  bill  of  complaint,  and  the  written  consent  of  the  defend- 
ant filed  in  the  cause.  And  it  appearing  to  the  chancellor 
that  the  complainant  is  entitled  to  the  relief  prayed,  it  is 
therefore  ordered,  adjudged,  and  decreed,  that  the  said 
Emma  Dreyfus  be,  and  she  is  hereby,  relieved  of  the  dis- 
abilities of  coverture,  as  to  her  statutory  and  other  separate 
estate,  so  far  as  to  invest  her  with  the  right  to  buy,  sell, 
hold,  convey  and  mortgage  real  and  personal  property,  and 
to  sue  and  be  sued  as  afemme  sole  ;  and  it  is  further  ordered 
and  adjudged,  that  the  next  friend  pay  costs,"  &c.  On  this 
evidence,  the  court  charged  the  jury,  among  other  things, 
"  that  if  they  believed,  from  the  evidence,  that  the  note  sued 
on  was  executed  by  defendant,  in  payment  of  losses  or  con- 
tracts made  by  her  while  a  married  woman,  and  before  the 
relief  of  her  disabilities  of  coverture  by  the  decree  in  evi- 
dence before  them,  and  there  was  no  new  consideration  after 
the  removal  of  her  disabilities,  then  the  note  was  invalid, 
and  the  plaintiff  could  not  recover ;  but,  if  they  believed, 
from  the  evidence,  that  the  plaintiff  had  paid  said  losses 
for  the  defendant,  at  her  request,  after  the  removal  of  her 
disabilities  by  the  said  chancery  decree,  then  such  payment 
constituted  a  sufficient  consideration,  and  rendered  said  note 
valid  and  binding  upon  the  defendant."  The  defendant 
excepted  to  the  latter  part  of  this  charge,  and  she  now 
assigns  it  as  error. 

Arrington  &  MoRRissETT,  for  appellant. 

Bice  &  Wiley,  contra. 

STONE,  J. — The  note  sued  on  in  this  case  was  given  as 
for  a  balance  due  from  Mrs.  Dreyfus  to  appellee,  for  money 
paid  by  the  latter  at  the  request  of  the  former.  Throughout 
the  entire  transaction,  Mrs.  Dreyfus  was  a  married  woman, 
but,  by  a  decree  of  the  Chancery  Court,  had  been  "  relieved 
of  the  disabilities  of  coverture,  as  to  her  statutory  and  other 
separate  estates,  so  far  as  to  invest  her  with  the  right  to  buy, 
sell,  hold,  convey  and  mortgage  real  and  personal  property, 
and  to  sue  and  be  sued  as  a  femme  sole.'' — Code  of  1876, 
§  2731.     She  pleaded  her  coverture,  in  defense  of  the  suit ; 
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and  the  question  is  presented,  did  the  statute,  and  the  chjin- 
cellor's  decree  thereon,  enable  her  to  make  the  note,  and  there- 
by fasten  a  personal  liability  on  herself. 

It  can  not  be  succesfuUy  gainsaid,  that,  as  far  as  the 
statute  extends,  Mrs.  Dreyfus  is  clothed  with  all  the  civil 
powers  of  a/emme  sole,  and  her  coverture  opposes  no  ob- 
stacle to  the  assertion  of  rights  and  liabilities,  whether 
made  by  or  against  her.  The  rulings  of  this  court,  from  the 
very  commencement,  have  been,  that  our  statutes  securing 
to  married  women  their  separate  estates,  do  not  constitute 
them /emmes  sole,  or  free-dealers.  They  are  under  all  the 
disabilities  of  coverture,  except  to  the  extent  the  statutes 
confer  powers  on  them.  The  clauses  conferring  on  them 
powers,  we  have  construed  as  enabling  ;  we  have  sometimes 
said,  narrowly  enabling. —  Gilbert  v.  Dupree^  63  Ala.  331 ; 
Coleman  v.  Smith,  55  Ala.  378  ;  Lee  v.  Tannenhaum,  62  Ala. 
501,  which  collects  the  authorities  ;  Shulman,  Goetter  &  Weil 
V.  Fitzpatrick,  62  Ala.  571. 

The  act  of  February  10th,  1875  (Code  of  1876,  §  2731), 
was  evidently  conceived  in  the  same  spirit — that  of  enabling 
the  wife  to  do  what,  theretofore,  she  had  no  power  to  do.  It 
is  entirely  enabling  in  its  purpose.  It  does  not,  in  general 
terms,  constitute  her  a  free-dealer,  or  confer  on  her  all  the 
powers  of  a/emwe  sole.  It  specifies  the  extent  to  which  such 
powers  are  conferred.  This  it  does  ex  industria,  for  it  is 
twice  repeated  in  the  statute.  It  empowers  her  to  **  buy, 
sell,  hold,  convey  and  mortgage."  It  does  not  confer  the 
power  to  make  general  contracts.  Expressum  facit,  cessare 
taciturn.  If  the  purpose  had  been  to  confer  on  her  all  the 
powers  of  a  femme  sole,  it  might  have  been  done  in  fewer 
words,  and  the  words,  declaring  the  extent  to  which  the  wife 
was  relieved  of  the  disabilities  of  coverture,  would  have 
been  omitted,  as  inappropriate  and  unnecessary.  The  words 
'  so  far  as,'  in  the  fourth  line  of  the  section,  and  '  for  the  pur- 
poses aforesaid '  in  the  eighth  and  ninth  lines,  emphasize 
what  we  have  said.  We  do  not  think  that  either  the  statute 
or  the  decree  authorized  her,  by  the  execution  of  the  note 
declared  on,  to  fasten  a  personal  liability  on  herself. — Holt 
V,  Agnew,  at  the  present  term. 

Reversed  and  remanded. 
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Grant  v,  Steiner. 

Trover  of  Mortgagee,  for  Conversion  of  Bodes  of  Cotton. 

1.  Mortgage  of  future  crop.— A.  mortgage  of  a  crop  which  hap  not  yet  been 
planted  conveys  only  an  equitable  title,  which  will  not  support  detinue, 
trover,  or  trespass. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Joseph  Steiner,  against  John 
W.  Grant,  to  recover  damages  for  the  conversion  of  two 
bales  of  cotton  ;  and  was  commenced  on  the  1st  day  of  Octo- 
ber, 1878.  The  defendant  pleaded  "  the  general  issue,  in 
short  by  consent,  with  leave  to  give  in  evidence  any  matter 
that  might  be  specially  pleaded ;  to  which  the  plaintiff  re- 
plied, with  like  leave."  It  appeared  from  the  evidence 
adduced  on  the  trial,  as  set  out  in  the  bill  of  exceptions,  that 
the  cotton  sued  for  was  raised  during  the  year  1878,  on  lands 
which  belonged  to  Mrs.  Lucinda  Martin,  the  wife  of  J.  L. 
Martin  ;  and  the  evidence  of  the  defendant,  who  claimed 
under  her,  tended  to  show  that  she  cultivated  the  land  on 
which  it  was  raised,  or  paid  the  expenses  of  cultivating  it, 
separate  and  apart  from  her  husband,  who  cultivated  other 
portions  of  her  land,  each  claiming  the  portion  of  the  crop 
raised  on  the  land  so  cultivated  by  them  respectively.  The 
plaintiff  claimed  the  cotton  under  a  mortgage  executed  to 
him  by  said  J.  L.  Martin  and  one  E.  H.  Martin,  his  brother, 
which  was  dated  the  21st  January,  1878,  was  given  to  secure 
an  indebtedness  of  $1,234.66,  and  conveyed,  in  addition  to 
the  mortgagors'  mules  and  cattle,  property  which  was  thus 
described  ;  '•  Also,  the  entire  crop  of  cotton,  corn  and  other 
produce,  made  by  us  or  either  of  us,  or  hands  under  the  con- 
trol of  us  or  either  of  us,  during  the  present  year,  on  any 
and  all  lands  owned  or  cultivated  by  us  or  either  of  us,  in 
Butler  county  or  elsewhere  ;  and  the  said  J.  L.  Martin  here- 
by transfers  to  said  Steiner  the  entire  rents,  and  profits  and 
income,  of  all  the  statutory  separate  estate  of  his  wife, 
Lucinda  Martin,  for  and  during  the  year  1878,  and  hereby 
authorizes  said  Steiner  to  receive,  collect,  and  receipt  for  the 
same."  The  plaintiff  introduced,  also,  evidence  tending  to 
show  that  J.  L.  Martin  assisted  in  the  cultivation  of  the 
land  which  his  wife  claimed  as  "  her  patches,"  and  on  which 
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the  cotton  sued  for  was  raised.  It  was  not  shown  that  the 
plaintiff  had  ever  had  possession  of  the  cotton.  The  de- 
fendant requested,  with  other  charges  in  writing,  the  follow- 
ing :  "  2.  In  this  case,  the  plaintiff  must  have  the  entire 
legal  title  to  the  two  bales  of  cotton  sued  for  ;  and  unless  the 
jury  are  satisfied  from  the  evidence,  under  the  law  given 
them  in  charge  by  the  court,  that  the  plaintiff  had  the  entire 
legal  title  to  the  cotton  sued  for,  at  the  time  of  suit  brought, 
then  he  can  not  recover."  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal ;  and  he 
assigns  the  refusal  of  this  charge  as  error,  together  with  other 
rulings  to  which  he  reserved  exceptions,  but  which  require 
no  special  notice. 

Gamble  &  Bolling,  for  appellant. 

D.  BuELL,  contra. 

SOMERVILLE,  J.— Under  the  facts  of  this  case,  as  dis- 
closed by  the  bill  of  exceptions,  the  mortgage  made  by  the  two 
Martins  to  Steiner  did  not  convey  to  him  the  legal  title  to  the 
two  bales  of  cotton  in  controversy.  Even  if  we  concede  the 
proposition,  that  the  husband  has  the  authority  to  mortgage 
or  transfer  the  rents,  income  and  profits  of  the  wife's  statu- 
tory separate  estate — a  question  not  necessary  to  be  here 
decided — the  appellee  only  acquired  the  equitable,  and  not 
the  legal  title.  The  mortgage  to  Steiner  was  executed  in 
January,  1878,  upon  a  crop  which  was  not  then  planted,  but 
was  to  be  planted  infuturo.  It  was  not  then  growing,  or  in 
esse.  It  has  been  repeatedly  decided  by  this  court,  that  such 
a  transfer  will  not  convey  a  title  that  would  support  an 
action  of  detinue,  trover,  or  trespass. — Rees  v.  Goats,  at  the 
last  term ;  Booker  v.  Jones,  55  Ala.  266 ;  Abraham  v.  Garter, 
53  Ala.  8.  And  such  seems  to  be  the  weight  of  authority. 
1  Jones'  Mort.,  §§  150-51 ;  McGafrey  v.  Wooden,  65  N.  Y. 
459;  {S.  G.,  22  Amer.  Eep.  644);'  Williams  v.  Briggs,  11  R  I. 
176  ;  {S.  G.,  23  Amer.  Rep.  518) ;  Benj.  on  Sales,  §  78;  Fon- 
ville  V.  Gasey,  4  Amer.  Dec.  561,  note ;  Apperson  v.  Moore, 
30  Ark.  56. 

The  second  charge  requested  by  the  appellant  should  have 
been  given,  and  its  refusal  is  an  error  which  must  operate  a 
reversal  of  the  judgment  of  the  Circuit  Court. 

It  becomes  unnecessary,  under  this  view  of  the  case,  to 
consider  the  other  questions  raised  by  the  record. 

Reversed  and  remanded. 
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Floyd  V.  Ritter's  Adin'r. 

Bill  in  Equity  by  Judgment  Creditor  of  Administrator,  against 
Sureties  on  Official  Bond,  and,  Fraudulent  Grantee, 

1.  Revivor  of  suit;  under  former  praclice. — Under  the  chancery  practice 
which  formerly  prevailed,  a  bill  of  revivor  was  necessary  to  bring  in  as  a 
party  a  person  upon  whom  the  interest  of  a  deceased  party  devolved,  by  opera- 
tion of  law,  pending  the  suit ;  and  that  practice  may  still  be  pursued,  or  may 
be  required  by  the  chancellor. 

2.  Same  ;  under  present  practice. — Under  the  rules  of  practice  now  of  force 
(Code,  p.  176,  Rule  No.  102),  instead  of  a  bill  of  revivor,  when  not  required 
by  the  chancellor,  the  death  of  a  defendant  may  be  verbally  suggested  to  the 
chancellor  or  register,  and  an  ex-parte  order  obtained  for  a  summons  to  his 
personal  representative  or  heirs,  or  to  both,  to  appear  and  defend  in  his 
stead  ;  and  after  the  expiration  of  thirty  days  from  service  of  the  summons, 
the  suit  is  considered  as  revived,  and  may  be  prosecuted  against  such  new 
parties,  without  any  order  of  revivor. 

3.  Same;  amended  bill. — An  amendment  of  the  bill  is  not  the  regular  or 
usual  mode  of  bringing  in  the  personal  representative  or  heirs  of  a  deceased 
defendant ;  but  it  may  serve  the  purposes  of  a  suggestion  of  the  death  of  the 
deceased,  and  of  the  names  of  his  legal  representatives ;  and  when  they  are 
served  with  notice,  requiring  them  to  appear  and  plead  or  answer,  a  decree 
pro  confesso  may  be  taken  against  them,  and  the  cause  treated  thereafter  as 
revived  against  them. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  1st  March, 
1871,  by  Stephen  Schuessler,  as  the  administrator  of  the 
estate  of  Joseph  Ritter,  deceased,  against  Thomas  J.  Orme, 
late  general  administrator  of  Montgomery  county,  and 
against  Mrs.  Anne  Floyd  and  John  A.  Floyd,  sureties  oil 
said  Orme's  official  bond,  and  against  Mrs.  M.  A.  Floyd  (the 
wife  of  said  John  A.  Floyd),  and  several  other  persons;  and 
sought  to  reach  certain  lands,  which  were  alleged  to  have 
been  fraudulently  conveyed  by  Mrs.  Anne  Floyd  and  John 
A.  Floyd  to  Mrs.  M.  A.  Floyd  and  the  other  defendants 
whose  names  are  not  mentioned,  and  to  subject  them  to  the 
satisfaction  of  a  decree  which  the  complainant,  as  the  admin- 
istrator de  bonis  non  of  said  Ritter,  had  obtained  against  said 
Orme,  on  the  10th  October,  1870,  on  final  settlement  of  his 
accounts  as  administrator  of  said  estate  by  virtue  of  his 
office  as  county  administrator.  On  the  final  hearing,  on 
pleadings  and  proof,  the  former  chancellor  (Hon.  A.  0. 
Felder)  held  that  the  lands  which   had   been  conveyed  to 
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Mrs.  M.  A.  Floyd  were  subject  to  the  complainant's  debt, 
and  directed  a  sale  of  them  by  the  register  ;  but,  on  appeal 
from  his  decree,  this  court,  at  its  December  term,  1876,  held 
that  there  was  a  fatal  variance  between  the  allegations  and 
proof,  as  to  the  conveyances  under  which  Mrs.  M.  A.  Floyd 
held  these  lands  ;  and  the  decree  was  therefore  reversed,  and 
the  cause  remanded,  that  the  pleadings  might  be  amended, 
as  shown  by  the  report  of  the  case. — Floyd  v.  Bitter* s  AdmW^ 
56  Ala.  350-60. 

On  the  24th  April,  1877,  after  the  remandment  of  the 
cause,  the  complainant,  by  leave  of  the  court,  filed  a  pro- 
posed amendment  of  his  bill,  by  striking  out  the  averments 
as  to  John  A.  Floyd's  interest  in  the  laud,  or  any  convey- 
ance by  him  to  Mrs.  M.  A.  Floyd,  his  wife,  and  alleging  that 
the  land  belonged  to  Mrs.  Anne  Floyd,  and  was  fraudulently 
conveyed  by  her  to  Mrs.  M.  A.  Floyd  ;  and  on  the  8th  May, 
1877,  as  the  minute-entry  recites,  "  complainant  moved  in 
writing  to  amend  his  bill,  and,  upon  consideration,  the 
amendments  proposed  are  allowed."  On  the  24th  May, 
1877,  as  the  next  minute-entry  recites,  "complainant  sug- 
gests the  death  of  respondent  Anna  Floyd,  and,  on  motion, 
has  leave  to  revive  the  suit  as  to  her,  by  making  W.  T. 
Hatchett,  her  administrator,  a  party."  On  the  5th  November, 
1877,  the  complainant  filed  in  the  register's  office  an  amended 
bill,  in  which  the  amendments  made  at  the  preceding  May 
term  were  set  out  more  formally,  and  at  greater  length  ;  and 
the  amended  bill  further  stated  the  deaths  of  Mrs.  Anne 
Floyd  and  Thomas  J.  Orme,  alleging  that  Orme  left  no 
estate,  and  bad  no  personal  representative;  and  that  J.  W. 
Jones  had  been  duly  appointed  administrator  of  Mrs.  Anne 
Floyd's  estate,  by  the  Probate  Court  of  Montgomery  county; 
and  it  was  prayed,  "  that  said  J.  W.  Jones,  as  administrator 
of  Anne  Floyd,  may  be  made  a  party  defendant  hereto,  and 
required  to  answer  the  allegations  of  this  bill."  The  register 
allowed  the  amended  bill  ou  the  day  on  which  it  was  filed  ; 
and  on  the  same  day  an  answer  was  filed  by  said  J.  W.  Jones, 
as  administrator,  adopting  the  answer  filed  by  his  intestate 
in  her  life-time.  On  the  24th  May,  1878,  the  complainant 
amended  his  bill,  by  leave  of  the  court,  stating  the  death  of 
Mrs.  Anne  Floyd,  and  the  names,  ages,  and  residence  of  her 
children,  who  were  her  only  heirs  at  law  ;  and  praying  that 
they  "  may  be  made  parties  defendants  to  said  bill,  as 
required  by  law."  On  the  4th  November,  1878,  summons 
having  been  served  on  all  of  said  persons  for  more  than 
thirty  days,  decrees  pro  confesso  were  regularly  entered 
against  them  by  the  register.  On  a  subsequent  day  of  the 
November  term,  1878,  the  cause  being  submitted  for  decision 
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"  upon  the  pleadings  and  testimony,"  the  chancellor  held 
the  complainant  entitled  to  relief,  aad  ordered  a  reference 
to  the  register  to  ascertain  the  amoaat  of  his  debt ;  and  the 
register's  report  having  been  made,  and  confirmed  without  ob- 
jection, he  ordered  a  sale  of  the  lands  conveyed  by  Mrs.  Anne 
Floyd  to  Mrs.  M.  A.  Floyd,  as  described  in  the  amended  bill, 
unless  the  complainant's  debt  was  paid  within  ten  days  after 
the  adjournment  of  the  court. 

From  this  decree,  an  appeal  was  sued  out  by  Mrs.  M.  A. 
Floj'd,  "  in  behalf  of  herself  and  her  co-defendants  ;  "  and 
she  here  assigned  as  error  the  decree  holding  her  lands  sub- 
ject to  the  complainant's  debt,  and  ordering  a  sale  of  them. 
Errors  were  also  assigned  by  "  each  of  the  said  appellants, 
jointly  and  severally,"  on  account  of  alleged  irregularities 
in  the  proceedings  to  revive  the  suit  after  the  death  of  Mrs, 
Anne  Floyd. 

Clopton,  Herbert  &  Chambers,  R.  H.  Abercrombie,  and 
EiCE  &  Wiley,  for  appellants. 

W.  A.  Gunter,  and  Thos.  H.  Watts,  contra. 

BRICKELL,  C.  J. — The  argument  of  the  counsel  for  the 
appellants  is  directed  particularly  to  the  regularity  of  the 
mode  in  which  the  administrator  and  the  heirs  of  the  de- 
ceased defendant,  Anna  Floyd,  were  made  parties  to  this 
cause  in  the  Court  of  Chancery.  It  was,  doubtless,  very 
irregular,  if  conformity  to  the  rules  of  practice  originally 
prevailing  in  Courts  of  Chancery  could  now  be  required. 
Under  that  practice,  whenever,  by  the  death,  and  by  opera- 
tion of  law,  the  interest  of  a  party  to  a  pending  suit  in  equity 
became  vested  in  another,  there  was  an  abatement,  or,  rather, 
a  suspension  of  proceedings,  in  whole  or  in  part,  which 
could  be  cured  only  by  bringing  before  the  court  the  party  to 
whom  the  interest  was  transmitted.  The  mode  of  introduc- 
ing the  party  was  by  bill  of  revivor  (1  Brick.  Dig.  709, 
§  999) ;  and  upon  the  bill  an  order  or  decree  was  entered, 
that  the  cause  be  and  stand  revived,  in  the  plight  and  con- 
dition it  was  when  the  suspension  of  proceedings  occurred. 
This  practice  may  yet  be  pursued,  if  parties  so  elect ;  or  the 
chancellor  may,  if  he  deems  it  proper,  compel  parties  to  pur- 
sue it.  But  the  parties,  if  not  otherwise  ordered  by  the 
chancellor,  may  revive  in  the  mode  pointed  out  in  the  102d 
Rule  of  practice,  the  second  clause  of  which  provides  that, 
*'  upon  the  death  of  a  defendant,  instead  of  proceeding  by 
bill  to  revive  against  his  personal  representative  or  heirs, 
upon  a  verbal  suggestion  to  the  register   or   chancellor,  au 


504  SUPREME  COURT  [Dec.  Term. 

[Floyd  V.  Bitter'B  Adm'r.] 

ex-parte  order  shall  be  made  for  a  summons  to  issue  to  bis 
personal  representatives  or  heirs,  or  both,  if  required,  to 
appear  at  a  day  named,  and  defend  in  place  of  the  deceased; 
and  when  such  summons  is  served,  the  suit  shall  be  con- 
sidered as  revived  at  the  expiration  of  thirty  days  after 
service  thereof,  and  be  thereafter  prosecuted  against  the  new 
parties,  without  any  order  of  revivor." 

There  was,  in  the  proceedings  by  which  the  administra- 
tor and  the  heirs  of  Anna  Floyd  were  brought  before  the 
court,  a  substantial  compliance  with  this  rule.  There  was, 
first,  a  suggestion  of  her  death  entered  of  record ;  and  by 
leave  of  the  court,  Hatchett  was  made  a  party,  as  her  per- 
sonal representative.  Subsequently,  the  bill  was  amended, 
and  Jones  was  made  a  party  defendant,  as  her  administra- 
tor, and  he  appeared  and  answered.  The  chancellor  made 
an  order,  requiring  the  heirs  to  be  made  parties  ;  the  bill  was 
amended,  making  them  parties,  and  they  were  served  with  a 
summons,  requiring  them  to  appear  and  plead  or  answer  ; 
not  obeying  which,  a  decree  proconfesso  was  rendered  againSt 
them.  Now,  the  amendment  of  a  bill  is  not  a  very  regular 
or  usual  mode  of  introducing  the  personal  representative  or 
heirs  of  a  deceased  defendant ;  but  it  may  serve  the  pur- 
poses of  a  suggestion  of  the  death  of  the  defendant,  and  of 
the  persons  who  are  his  representatives  ;  and  when  they  are 
served  with  notice  to  appear  and  plead  or  answer,  all  the 
purposes  of  the  rule  of  practice  are  satisfied.  The  record 
discloses  the  death  of  the  defendant,  and  who  has  succeeded 
to  her  rights  and  interests,  and  notice  is  given  to  whoever 
stands  in  that  relation,  to  come  in  and  defend. 

The  decree  rendered  is  in  conformity  to  the  view  of  the 
case  we  intimated  when  the  cause  was  here  at  a  former  term. 
Floyd  V.  Bitter,  56  Ala.  356.  The  defects  in  the  pleadings 
then  pointed  out  have  been  corrected,  and  an  amended 
answer  of  Mrs.  M.  A.  Floyd  is  now  in  the  record,  admitting 
fully  the  standing  of  the  complainant  as  a  creditor  of  Anne 
Floyd. 

The  decree  is  affirmed. 

Stone,  J.  not  sitting,  having  been  of  counsel. 
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Trover  for  Conversion  of  Bales  of  Cotton. 

1.  Relevancy  of  evidence. — When  n  witness  for  the  defendant  has  testified, 
that  at  a  particular  time  and  place,  in  his  presence,  the  plaintiflE'R  intestate 
and  the  defendant  had  a  fall  accounting  and  settlement;  and  it  is  proposed  to 
prove  by  another  witness,  in  corroboratioo,  that  the  three  persons  were 
together  at  the  time  and  place  mentioned;  "it  admits  of  doubt,  whether  there 
is  a  sufiBcient  connection  between  the  settlement  sought  to  be  proved,  and  the 
fact  ofifered  as  corroboration,  to  authorize  proof  of  the  latter  to  bo  made." 

2.  Proof  of  transaction  with  intestate,  in  action  by  or  against  administrator. 
The  exception  contained  in  the  statuteremovingtheincompetency  of  witnesses 
in  civil  cases  on  the  ground  of  interest,  which  prohibits  a  party  from  testify- 
ing in  an  action  by  or  against  an  executor  or  administrator,  "as  to  any  trans- 
action with  or  statement  by  the  deceased"  (Code,  §  3i)58),  applies  to  and 
excludes  the  testimony  of  a  party  as  to  a  fact  corroborative  of  the  testimony 
of  another  witness  in  reference  to  such  transaction  or  statement;  as,  where  a 
witness  has  testified  to  a  settlement  between  the  plaintifif's  intestate  and  the 
defendant,  made  in  his  presence,  the  defendant  himself  can  not  be  allowed  to 
testify,  in  corroboration  of  this  evidence,  that  the  intestate,  said  witness,  and 
himself,  were  together  at  the  time  and  place  mentioned. 

3.  When  witness  may  testify  to  want  of  knowledge  of  fact. — Want  of 
knowledge  of  a  thing  open  to  the  senses,  by  a  person  who  had  the  opportunity 
of  knowing  the  fact  if  it  existed,  "is  some  evidence,  though  slight,  that  the 
thing  did  not  exist";  but,  whether  or  not  a  person  has  money,  is  not  one  of 
the  facts  open  to  observation,  or  patent  to  the  senses. 

4.  Burden  of  proof ,  (IS  to  settlement  of  accounts. — A  settlement  of  acoounts, 
like  payment,  is  an  affirmative  defense,  which  must  be  proved  by  the  party 
relying  on  it;  and  a  charge,  asserting  that  "the  burden  of  proving  a  settle- 
ment is  on  the  defendant,"  can  not  be  held  erroneous,  in  the  absence  of 
special  facts  aflSrmatively  shown. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  the  administratrix  of  the 
estate  of  Charles  W.  A.  Lide,  deceased,  against  Wilham  J. 
Killen,  to  recover  damages  for  the  alleged  conversion  of 
several  bales  of  cotton ;  and  was  commenced  on  the  26th 
September,  1876.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  "  there  was  evidence  tending  to  show  that  plaintiff's 
intestate  and  defendant  cropped  together  in  1870  and  1871, 
under  an  agreement  by  which  the  defendant  was  to  furnish 
the  land  and  teams,  and  plaintiff's  intestate  was  to  furnish 
and  feed  the  laborers,  and  share  equally  the  crops  made. 
There  was  no  evidence,  as  to  how  or  by  whom  the  expenses 
were  to  be  paid ;  and  there  was  no  evidence  tending  to  show 
a  partition  of  the  crops.  As  to  whether  the  defendant  con- 
verted the  crops  made,  the  evidence  was   conflicting  ;   there 
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being  some  evidence  which  tended  to  show  that  he  did,  and 
some  which  tended  to  show  that  he  did  not.  There 
was  evidence,  also,  tending  to  show  thnt  plaintiff's  intestate 
sold  a  portion  of  the  crops,  and  received  the  proceeds  of 
sale,  and  evidence  tending  to  show  that  he  did  not ;  also, 
evidence  that  he  received,  at  one  time,  twenty-five  bushels  of 
corn,  of  the  crop  of  1870.  It  was  proved  that,  when  plain- 
tiff's intestate  entered  on  the  performance  of  the  contract, 
he  owned  three  bales  of  cotton,  subject  to  a  lien  of  $152,34, 
which  lien  was  discharged,  at  his  request,  by  defendant, 
under  an  agreement  that  he  should  sell  the  cotton,  and  pay 
himself  out  of  the  proceeds.  There  was  evidence  tending 
to  show  that  defendant  sold  said  three  bales  of  cotton,  in 
the  spring  of  1872,  at  twenty-two  ceuts  per  pound  ;  and 
there  was  evidence,  also,  that  plaintiff's  intestate  himself 
sold  two  or  three  bales  of  cotton,  in  the  fall  of  1871,  and 
received  the  proceeds.  There  was  evidence  tending  to  show, 
on  the  part  of  the  defendant,  various  advances  in  money  and 
supplies  to  the  plaintiff's  intestate,  on  his  individual  account, 
during  the  years  1870  and  1871.  There  was  evidence 
tending  to  show  that  there  had  never  been  a  settlement 
between  them  ;  and  there  was  other  evidence  tending  to 
show  a  full  and  complete  settlement  between  them  in  the 
spring  of  1872.  Two  of  defendant's  witnesses,  Bryant  and 
Weatherley,  testified  that,  in  the  spring  of  1872,  they  were  at 
*  Perry's  Mill,'  where  defendant  then  did  business,  and  when 
plaintiff's  intestate  was  about  leaving,  to  go  to  live  with  one 
Carter  ;  and  that  they  saw  plaintiff's  intestate  and  defendant 
go  into  a  room  together  ;  and  they  testified  to  a  conversa- 
tion between  plaintiff's  intestate  and  defendant,  after  they 
came  out  of  the  room,  tending  to  show  a  settlement  in  full 
between  them.  Defendant  offered  to  prove,  by  his  own  tes- 
timony as  a  witness,  that  in  the  spring  of  1872,  when  plain- 
tiff's intestate  was  about  leaving,  to  go  to  live  with  Carter, 
he  and  plaintiff^s  intestate,  and  said  witnesses,  were  together 
at  'Perry's  Mill.'  To  this  testimony  the  plaintiff  objected, 
on  the  ground  that  it  related  to  a  transaction  with  a  deceased 
person,  whose  estate  was  interested  in  the  result  of  the  suit, 
and  was  otherwise  illegal  and  irrelevant.  The  court  sus- 
tained the  objection,  and  excluded  the  evidence  ;  to  which 
the  defendant  excepted." 

The  plaintiff  introduced  one  Lide  as  a  witness,  who  was  a 
nephew  of  her  intestate,  and,  with  his  father,  had  lived  and 
worked  on  the  same  plantation  with  the  intestate  during  the 
year  1870,  and  on  an  adjoining  place  during  the  year  lh71. 
"  This  witness,  while  being  examined  by  plaintiff's  counsel, 
and  not  in  response  to  any  question  propounded  by  defend- 
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ant,  stated  that,  if  plaintiff's  intestate  had  any  money  while 
he  lived  with  defendant,  he  (witness)  would  have  been  apt  to 
know  it,  and  that  he  did  not  think  he  had  any.  The  defend- 
ant moved  to  exclude  this  statement  from  the  jury  ;  and  the 
court  said,  it  would  not  exclude  the  evidence,  if  the  witness 
had  an  opportunity  of  knowing.  The  witness  then  stated  : 
'  I  was  about  there  a  good  deal,  and  if  he  had  any  money,  I 
would  have  known  it.  He  had  none.  I  had  a  good  oppor- 
tunity of  knowing.'  The  defendant  moved  to  exclude  this 
evidence  from  the  jury,"  and  he  reserved  an  exception  to  the 
overruling  of  his  objection. 

The  court  charged  the  jury,  at  the  request  of  the  plaintiff, 
"  that  the  burden  of  proving  a  settlement  is  on  the  defend- 
ant" ;  to  which  charge  the  defendant  excepted,  and  he  now 
assigns  it  as  error,  together  with  the  rulings  of  the  court  on 
the  evidence. 

Watts  &  Sons,  for  appellant. 

Clopton,  Hekbert  &  Chambers,  contra. 

STONE,  J. — It  was  proposed  to  prove  by  appellant,  who 
was  defendant  below,  that  at  a  given  time,  Lide,  the  intes- 
tate of  plaintiff,  Killen,  the  defendant,  and  two  witnesses 
who  have  been  examined,  were  together  at  '  Perry's  Mill.' 
The  two  M'itnesses  referred  to  had  been  examined  for  Killen, 
to  prove  that,  at  the  time  and  place  mentioned,  a  complete 
settlement  had  been  made  between  intestate  and  Killen. 
That  the  four  persons  designated  were  together  at  the  time 
and  place  named,  is,  standing  by  itself,  an  immaterial  fact, 
tending  to  no  conclusion  ;  and,  being  immaterial,  the  Circuit 
Court  could  not  err  in  excluding  it.  Irrelevant  facts,  not 
calculated  naturally  to  elucidate  the  question  in  dispute, 
should  always  be  excluded,  by  reason  of  their  tendency  to 
divert  the  minds  of  the  jurors  from  the  true  issue.  It  is 
contended  for  appellant,  however,  that  the  purpose  of  this 
offered  testimony  was  to  corroborate  the  evidence  of  the 
two  witnesses,  who  had  given  testimony  tending  to  prove  a 
settlement  at  that  time  and  place.  It  admits  of  doubt,  if 
there  is  a  sufficient  connection  between  the  settlement 
sought  to  be  proved,  and  the  tact  offered  as  corroboration, 
to  authorize  proof  of  the  latter  to  be  made. 

But  we  need  not  decide  this.  Lide,  who  is  alleged  to  have 
made  the  settlement  with  Killen,  was  dead,  and  this  suit  was 
by  his  administratrix.  The  two  witnesses  referred  to  had 
given  evidence  tending  to  prove  a  settlement.  Any  fact, 
tending  to  aid  or  strengthen  their  evidence  of  that   disputecJ 
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proposition,  was  evidence  tending  to  prove  its  truth,  or  it 
was  nothing.  If  it  tended  to  prove  its  truth,  then  it  was 
evidence  of  a  transaction  with  the  intestate,  which  the 
statute  renders  him  incompetent  to  give,— Code  of  1876, 
§  3058.  The  testimony,  then,  was  irrelevant  and  worthless, 
or  it  was  prohibited  by  the  statute. — Tisdale  v.  Maxtvell, 
68  Ala.  40. 

The  testimouy  of  the  witness  Lide,  to  the  eflfect  that,  if 
intestate  had  any  money,  he,  witness,  would  have  been  apt 
to  know  it,  and  that  he  did  not  believe  he  had  any  money  ; 
and  further,  that  if  deceased  had  money,  he,  witness,  would 
have  known  it,  and  that  deceased  had  no  money,  was  all 
illegal.  Having  money  or  not,  is  not  one  of  the  patent  facts, 
which  is  open  to  general  observation.  Money  is  not  usually 
carried  in  sight.  That  witness  was  about  there  (intestate't* 
residence)  a  great  deal,  would  not  tend  to  show  that  he 
would  know  intestate  had,  or  had  not  money.  Want  of 
knowledge  of  things  open  to  the  senses,  in  a  person  who 
had  the  opportunity  of  knowing  such  fact  if  it  existed,  is 
some  evidence,  though  slight,  that  the  thing  did  not  exist. 
The  present  case  is  not  brought  within  the  rule. — 1  Brick. 
Dig.  810,  §  94,  et  seq. 

The  Circuit  Court  is  not  shown  to  have  erred  in  the  charge 
excepted  to.  Settlement,  or  payment,  is  an  affirmative 
defense,  which  the  party  relying  on  must  prove.  The  charge 
asserts  a  legal  proposition,  which  is  correct  in  many,  if  not 
most  categories.  In  the  absence  of  proof,  showing  the 
charge  was  erroneous  under  the  testimony  before  the  jury, 
we  are  bound  to  presume  it  was  justified  under  the  state  of 
the  evidence.— 1  Brick.  Dig.  336,  §  12  ;  lb.  781,  §  120. 

Reversed  and  remanded. 


Downs  V.  Hopkins,  Allen  &  Co. 

BiU  in  Equity  by  Junior    Mortgagee,  for   Redemption  and 

Account. 

1.  Purchase,  by  mortgagee,  at  sale  under  power  — When  a  mortgagee  sells 
ander  a  power  in  the  mortgage,  and  becomes  himself  the  parchaser,  the  sale 
is  liable  to  be  set  aside,  at  the  election  of  the  mortgagor,  or  a  junior  mort- 
gagee, seasonably  expressed  ;  and  a  bill  in  equity  by  the  junior  mortgagee, 
a.sking  an  account  and  redemption,  is  an  appropriate  mode  of  manifesting 
his  election 

2.  Same ;  liahUUy  of  mortgagee  for  rents  and  profits.  —A.  mort^gee,  in  posses- 
sion without  a  sale,  is  liablb  for  rents  and  profits,  under  a  bill  to  redeem  by 
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the  mortgagor,  or  by  a  junior  mortgagee ;  and  the  same  rnle  mnst  prevail, 
when  he  takes  possession  as  purchaser  at  his  own  sale  under  a  power  in  the 
mortgage. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  AustiUj. 

The  bill  in  this  case  was  filed  on  the  14th  March,  1872,  by 
Mrs.  Mary  A.  Downs,  a  married  woman,  suing  by  her  hus- 
band as  next  friend,  against  the  partners  composing  the  firm 
of  Hopkins,  Allen  &  Co.  (a  mercantile  partnership  doing 
business  in  the  city  of  New  York),  J.  H.  Lakin,  and  George 
Cowles  ;  and  sought  a  redemption  of  a  certain  store-house 
and  lot  in  the  city  of  Montgomery,  which  said  George  Cowles 
had  mortgaged  to  Hopkins,  Allen  &  Co.,  and  afterwards  to 
James  S.  Brooks,  as  the  administrator  of  E.  A.  Cowles,  de- 
ceased, who  was  the  complainant's  father,  and  an  account  of 
the  mortgage  debts.  The  mortgage  to  Hopkins,  Allen  &  Co. 
was  dated  the  7th  September,  1856,  and  was  duly  proved 
and  recorded  ;  and  the  mortgage  to  Brooks,  as  administrator 
of  E.  A.  Cowles,  which  recited  an  indebtedness  of  $10,000 
on  settlement  of  partnership  accounts,  was  dated  the  18th 
February,  1858,  and  was  also  duly  recorded.  On  the  17th 
March,  1868,  a  portion  of  the  debt  due  to  Hopkins,  Allen  & 
Co.  being  still  unpaid,  they  sold  the  property  under  a  power 
of  sale  contained  in  their  mortgage,  and  executed  a  convey- 
ance to  John  Allen,  a  member  of  the  firm,  as  the  purchaser 
at  the  sale  ;  and  Allen  took  possession  of  the  property,  hold- 
ing for  the  use  and  benefit  of  the  partnership,  until  Sep- 
tember, 1870,  when  he  sold  and  conveyed  to  J.  H.  Lakin. 
Lakin  had  knowledge  of  the  mortgages,  and  had  paid  but  a 
small  portion  of  the  purchase-money  ;  and  he  submitted  to 
the  court  the  question,  how  the  balance  should  be  paid.  The 
complainant  was  the  only  child  of  said  E.  A.  Cowles  ;  and 
she  alleged  that  his  estate  had  been  finally  settled  by  the 
administrator,  and  that  she  was  the  only  person  interested 
in  the  mortgage  to  Brooks  as  administrator.  The  chancellor 
held  the  complainant  entitled  to  relief,  as  prayed  in  her  bill, 
and  ordered  an  account  to  be  stated  by  the  register,  to  ascer- 
tain the  amount  due  from  Lakin,  and  the  respective  amounts 
due  on  the  mortgage  debts  ;  and  he  ordered  the  amount  due 
from  Lakin  to  be  first  applied  to  the  payment  of  the  mort- 
gage debt  due  to  Hopkins,  Allen  &  Co.,  and  the  balance  to 
the  mortgage  debt  claimed  and  owned  by  the  complainant ; 
but  he  further  held,  that  Hopkins,  Allen  &  Co.  were  not 
chargeable  with  the  rents  and  profits  of  the  property  during 
Allen's  possession  under  the  purchase  at  their  sale.  The 
appeal  is  sued  out  by  the  complainant,  who  here  assigns  as 
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error  the  refusal  to  charge  Hopkins,  Allen  &  Co.  with  these 
rents  and  profits. 

Geo.  F.j^Moore,  and  D.  S.  Troy,  for  the  appellant,  cited 
2  Jones  on  Mortgages,  §§  1114,  1121-24, 1876  ;  1  Hilliard  on 
Mortgages,  417  ;  Gordon  v.  Lewis,  2  Sumner,  143  ;  Kornegay 
V.  Spicer,  76  N.  C.  95  ;  1  Washb.  Real  Property,  631. 

BRICKELL,  C.  J. — The  assignments  of  error  raise  a 
single  question  :  whether  a  mortgagee,  in  possession  under  a 
purchase  at  his  own  sale,  by  virtue  of  a  power  in  the  mort- 
gage, can  be  made  to  account  to  a  junior  mortgagee,  electing 
to  avoid  the  sale,  for  renti^  and  profits  duriug,the  continuance 
of  his  possession.  It  is  not  questioned,  that  a  sale,  in  which 
the  mortgagee  was  vendor  and  vendee,  is  voidable  at  the 
mere  election  of  any  party  having  interests  and  rights  which 
could  be  injuriously  affected  by  it,  seasonably  expressed. 
Nor  can  it  be  doubted,  that  a  biil  in  equity  by  a  junior 
mortgagee,  to  be  let  in  to  redeem,  is  an  appropriate  mode  of 
manifesting  the  election  on  his  part ;  or  that,  in  view  of  the 
particular  facts  of  this  case,  the  election  was  made  season- 
ably.— Charles  v.  Duhose,  29  Ala.  367 ;  Eohinson  v.  (Jullom, 
41  Ala.  693. 

If,  without  a  sale  under  the  power,  in  the  exercise  of  the 
right  of  possession,  an  incident  to  the  legal  estate,  the  mort- 
gagees had  entered,  their  accountability  to  the  junior  mort- 
gagee, for  rents  and  profits  during  the  term  of  their  posses- 
sion, would  not  be  a  matter  of  controversy. — Moore  v. 
De  Graw,  1  Halst.  Ch.  346 ;  Gordon  v.  Leiois,  2  Sumner,  143  ; 
2  Jones'  Mort,  §  1114;  1  Hill.  Mort.  417.  Profit  for  them- 
selves, from  the  possession  of  the  premises,  they  can  not  be 
allowed  to  derive,  so  long  as  the  relation  of  mortgagor  and 
mortgagee  continues.  Therefore,  whenever  there  is  a  re- 
demption by  any  party  entitled  to  redeem,  a  mortgagee  in 
possession  must  apply  the  rents  and  profits  in  reduction  of 
his  mortgage  debt,  subject  to  an  allowance  for  all  proper 
expenditures  which,  as  tenant  in  possession,  he  may  have 
made.  The  principle  -upon  which  the  mortgagee,  in  posses- 
sion as  mortgagee,  is  made  accountable  for  rents  and  profits, 
and  compelled  to  apply  them  in  reduction  of  the  mortgage 
debt,  for  the  ease  of  the  owner  of  the  equity  of  redemption, 
is,  that  he  stands  in  the  relation  of  a  trustee,  and  they  form 
a  trust  fund,  primarily  applicable  in  payment  of  the  mortgage 
debt.  A  court  of  equity  makes  that  application  of  them,  so 
soon  as  they  are  received.  Payment  of  the  mortgage  debt 
is  the  full  measure  of  the  right  of  the  mortgagee,  in  a  court 
of  equity.   This  is  all  which  he  may  exact  of  the  mortgagor  ; 
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and  a  second  mortgagee,  coming  in  to  redeem,  stands  in  the 
same  situation  as  the  mortgagor — is  entitled  to  the  benefit 
of  all  payments  he  may  have  made,  and  to  all  allowance  for 
rents  whicb  ought  to  be  made  to  him. — Harrison  v.  IVyse, 
24  Conn.  1. 

When,  at  the  election  of  the  junior  mortgagee,  the  sale  of 
the  mortgaged  premises  was  avoided,  tLe  avoidance  had  re- 
lation to  the  day  of  sale,  restoring  the  parties  to  the  con- 
dition in  which  they  then  were,  leaving  the  mortgagees  in 
possession  simply  as  mortgagees,  and  not  as  purchasers 
under  the  power  of  sale.  In  possession  as  mortgagees,  it 
was  equitable  that  the  rents  and  profits  should  be  applied  in 
reduction  of  the  mortgage  debt.  They  could  not  be  allowed 
to  retain  them  for  their  own  profit. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 

Stone,  J.  not  sitting. 


Dozler  v.  Mitchell. 

Bill  of  Equity  for   Reformation  of  Mortgage ;  Cross-Bill  for 
Redemption  and  Accounts 

1.  Reformation  of  deed  or  vwrignge. — A  court  of  equity  will  reform  a  deed  or 
mortgage,  by  correcting  a  mistake  in  the  description  of  the  land  conveyed, 
when  the  mistake  is  clearly  and  satisfactorily  proved,  and  it  can  be  corrected 
without  injury  to  an  innocent  purchaser. 

2.  Usury  in  morfqage. — A  mortgiige,  given  to  secure  an  indebtedness  of 
$438,  for  moneys  and  necessaries  advanced  to  enable  the  mortgagor  to  make 
a,  crop  during  the  current  year,  and  conveying  his  entire  crop  of  cotton  and 
corn  raised  during  the  year,  in  addition  to  a  tract  of  land,  is  not  rendered 
usurious,  by  a  stipulation  binding  the  mortgagor  to  deliver  twenty-two 
bales  of  cotton,  for  storage  and  sale  at  two  and  a  half  per-cent.  commissions, 
or,  in  default  thereof,  to  pay,  as  liquidated  damages,  one  month's  storage,  at 
the  usual  rates,  on  the  number  of  bales  not  delivered,  and  two  and  a  half 
per-cent.  on  their  market  value  ;  the  mortgagees  being  commission-merchants 
and  warehouse-men,  and  the  stipulation  being  in  their  usual  course  of  trade, 
and  tending  to  promote  their  regular  business. 

3.  Purchase  by  mortgagee,  at  sale  under  power, — When  a  mortgagee  becomes 
himself  the  purchaser  at  a  sale  under  a  power  contained  in  the  mortgage,  the 
transaction  is  voidable,  at  the  option  of  the  mortgagor,  seasonably  expressed  ; 
and  if  the  mortgagee  re-sells  at  a  profit,  the  mortgagor  may  claim  the  benefit 
of  the  advance  price,  thereby  ratifying  the  transaction,  or,  at  his  election, 
disafiBrm  and  set  aside  the  sale  entirely  ;  but  the  two  remedies  are  antagonis- 
tic, and  he  can  not  pursue  them  both  at  the  same  time. 

4.  Redemption ;  charges,  and  taxes. — When  a  mortgagor  seeks  a  redemption, 
he  is  tequired  to  pay  the  mortgage  debt,   with  interest,  and  lawful  charges, 
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which  inclnde  taxes  paid  by  the  mortgagee  ;  and  when  be  asserts  his  right  of 
redemption,  as  be  may,  against  a  sub-purchaser  with  notice,  the  advanced 
price  paid  on  the  re-sale  does  not  enter  into  the  account. 

5.  ikime ;  rents  and  prqfila  — In  stating  the  account  between  the  mortgagor 
and  mortgagee  (or  sub-purchaser  with  notice),  under  a  bill  for  redemption,  the 
latter  is  chargeable,  in  ordinary  cases,  with  the  fair  and  reasonable  rents  and 
profits  of  the  property  duriag  his  possession,  including  therein  a 'reasonable 
occupation  rent  for  the  portion  of  the  promises  held  by  himself,  and  such 
rents  as  he  received  from  others,  or  failed  to  collect  through  fraud,  willful 
default,  or  gross  negligence  ;  but  the  rents  are  to  be  estimated  upon  the  value 
of  the  property  when  he  took  possession,  and  not  upon  the  increased  valQe 
arising  from  improvements  made  by  him. 

6.  S/ime;  repairs,  and  waste. — The  mortgagee  in  possession  is  bound  to 
make  all  reasonible  and  necessary  repairs,  and  is  responsible  for  any  loss  or 
damage  caused  by  his  willful  default  or  gross  neglect  in  this  regird  ;  and  alsfo 
for  voluntary  waste  committed  by  him,  such  as  pulling  down  or  improperly 
removing  houses  or  buildings  attached  to  the  freehold. 

7.  Same ;  rents  and  improvements,  as  against  sub-pur  chaser.  —A  sub-purchaser 
who  bought  in  good  faith,  though  with  notice,  and  held  possession  under 
color  of  title,  is  not  chargeable,  at  the  suit  of  the  mortgagor  seeking  a 
redemption,  with  rent  lor  more  than  one  year  before  the  commencement  of 
the  suit,  by  analogy  to  the  statute  which  applies  to  actions  at  law  (Code, 
^  2966);  and  he  is  entitled  to  compensation  for  improvements  made,  not 
exceeding  the  rents  charged  against  him. 

8.  Same  ;  purchase  at  execution  sale. — If  the  mortgagee,  while  inpossessioa 
under  his  purchase  at  his  own  sale,  also  purchases  the  property  at  a  sale 
tinder  an  execution  in  favor  of  officers  of  court,  against  the  mortgagor,  in 
which  the  lauds  were  misdescribed,  he  can  not  claim  a  credit  for  the  amount 
so  paid,  as  an  incumbrance. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  25th  March, 
1876,  by  Andrew  J.  Dozier,  against  Thweat  E.  Mitchell, 
Xiehman,  Durr  &  Co.,  and  others  ;  and  sought  principally 
the  correction  of  a  mistake  in  the  description  of  a  tract  of 
land,  as  contained  in  a  mortgage  executed  by  said  Thweat 
E.  Mitchell  to  Lehman,  Durr  &  Co.,  under  whom  the  com- 
plainant claimed  the  land,  and  an  injunction  of  an  action  at 
law  brought  against  him  by  said  Mitchell  and  others  for  the 
land.  The  mortgage  of  said  Mitchell  to  Lehman,  Durr  & 
Co.,  which  was  dated  the  25th  May,  1870,  described  the  land 
as  "containing  three  hundred  and  twenty  acres,  lying  and 
being  situate  in  Elmore  county,  known  and  described  as  the 
Thioent  Mitchell  HiWiesteo.d  place,  being  the  north  half  of 
section  eighteen  (18),  township  seventeen  (17),  range  nineteen 
(19) "  ;  and  a  copy  of  this  mortgage  was  made  an  exhibit  to 
the  bill.  Lahman,  Durr  &  Co.  sold  the  land  under  their 
mortgage,  on  the  10th  January,  1871,  when  John  W.  Durr, 
one  of  the  partners  in  the  firm,  became  the  purchaser,  at 
the  price  of  $550 ;  and  they  conveyed  the  land  to  him  by 
deed  dated  the  16th  June,  1871,  in  which  the  lands  were  de- 
scribed as  in  the  mortgage.  On  the  1st  May,  1871,  the 
lands  were  sold  by  the  United  States  marshal,  under  an  exe- 
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cution  against  said  Thweat  E.  Mitchell,  in  favor  of  "  the  offi- 
cers of  the  court  in  bankruptcy,"  and  were  bought  at  the 
sale  by  said  John  W.  Darr,  to  whom  the  marshal  excuted  a 
deed,  a  copy  of  which  was  made  an  exhibit  to  the  bill ;  and 
in  this  deed,  as  shown  by  the  exhibit,  the  lands  were  de- 
scribed as  "  the  north  half  of  section  eighteen,  township 
seventeen,  range  nineteen,  situated  in  3Jontgomery  county." 
On  the  1st  February,  1872,  Durr  sold  and  conveyed  the 
lands,  by  quit-claim  deed,  in  consideration  of  $800,  to  the 
complainant,  and  delivered  the  possession  to  bim  ;  and  this 
deed,  which  was  also  made  an  exhibit  to  the  bill,  described 
the  lands  as  lying  in  range  twenty.  The  bill  alleged,  that  the 
lands  were  in  fact  situated  in  range  twenty,  and  were  misde- 
scribed,  by  mistake,  in  the  mortgage  to  Lehman,  Durr  &  Co., 
the  deed  from  them  to  John  W.  Durr.  and  the  marshal's 
deed  to  Durr;  that  the  complainant  bought  in  good  faith, 
relying  on  Durr's  representations  that  he  had  a  good  title 
under  the  several  conveyances  above  set  out ;  that  he  did  not 
discover  the  mistake  in  the  deeds  until  long  after  his  pur- 
chase, when  Mitchell  and  his  brother  brought  an  action 
at  law  against  him  to  recover  the  land ;  and  that  he  had 
applied  to  Durr  to  have  the  mistake  corrected,  but  had 
failed  to  procure  a  correction,  and  could  not  successfully  de- 
fend the  action  at  law  until  it  was  made. 

An  answer  was  filed  by  Thweat  E.  Mitchell,  admitting  the 
alleged  mistake  in  the  description  of  the  lands ;  and  he 
prayed  that  his  answer  might  be  taken  as  a  cross-bill,  that  an 
account  might  be  taken  of  the  mortgage  debt,  and  that  he 
be  let  in  to  redeem.  He  alleged  that  the  mortgage  was  more 
than  paid,  excluding  the  usurious  interest  which  Lehman, 
Durr  &  Co.  had  charged  against  him,  and  offered  to- pay  any 
balance  that  might  be  found  against  him  ;  alleged,  also,  that 
Durr  and  Dozier,  during  their  possession  of  the  lands,  had 
committed  waste,  by  pulling  down  buildings,  permitting 
fences  to  be  destroyed,  and  failure  to  cultivate  the  lands 
properly  ;  and  he  insisted  that  they  should  be  charged  with 
the  waste  thus  committed,  and  also  with  the  annual  rents  of 
the  property,  which  were  alleged  to  be  worth  $500.  Dozier 
answered  the  cross-bill,  denying  the  charges  of  waste ;  alleg- 
ing that  he  had  fertilized  the  lands,  and  had  erected  valuable 
and  permanent  improvements,  and  that  the  lands  had  no 
rental  value,  except  in  consequence  of  the  improvements 
made  and  erected  by  him.  Decrees  pro  confesso,  on  the 
cross-bill,  were  taken  against  Lehman,  Durr  &  Co.,  and  John 
W.  Durr. 

The  mortgage  to  Lehman,  Durr  <fe  Co.  was  signed  by  said 
Thweat  E.  Mitchell  and  his  wife,  and  recited  an  indebtedness 
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by  them  to  Lehman,  Durr  &  Co.,  as  evidenced  by  a  promise 
sory  note,  a  copy  of  which  was  set  out  in  the  mortgage,  in 
these  words :  "  Montgomery,  Ala.,  May  25,  1870.  On  the 
first  day  of  September  next,  we  promise  to  pay  Lehman, 
Durr  &  Co.,  at  their  office  in  the  city  of  Montgomery,  the  sum 
of  four  hundred  and  thirty-eight  dollars  ($438),  with  interest 
from  date ;  hereby  declaring,  that  said  [sum]  was  obtained 
from  said  Lehman,  Durr  &  Co.  bona  fide,  as  an  advance,  for 
the  purpose  of  making  a  crop,  and  that  without  such  advance 
it  would  not  be  in  our  power  to  procure  the  necessary  teams, 
provisions,  and  farming  implements  to  make  a  crop."  The 
mortgage  then  proceeds,  thus  :  "  And  ivkereas,  also,  in  con- 
sideration of  the  promise  and  agreement  hereinafter  made 
by  the  said  Lehman,  Durr  <fe  Co.,  we  have  promised  and 
agreed,  and  do  hereby  promise  and  agree,  with  the  said 
Lehman,  Durr  &  Co.,  to  deliver  to  them^  between  the  first 
day  of  August  and  the  30th  day  of  September,  at  their 
warehouse  in  the  city  of  Montgomery,  twenty-two  bales  of 
cotton,  of  the  average  weight  of  500  lbs.,  and  the  average 
quality  of  '  low  middlings,'  for  storage  at  the  usual  rates  in 
the  city  of  Montgomery,  and  for  sale  at  two  and  a  half  per- 
cent, on  the  amount  of  sales  ;  in  consideration  of  which  said 
promise  and  agreement,  so  made  by  us,  the  said  Lehman, 
Durr  &  Co.  have  promised  and  agreed,  and  do  hereby  prom- 
ise and  agree,  to  provide  and  furnish  good  storage  for  the 
cotton  so  delivered,  and  to  sell  said  cotton  for  the  commis- 
sion aforesaid  ;  and  we  also,  in  consideration  of  the  promise 
and  agreement  aforesaid  made  by  the  said  Lehman,  Durr  & 
Co.,  do  further  promise  and  agree  that,  in  default  of  delivery 
to  them  of  said  twenty-two  bales  of  cotton,  of  the  average 
weight  and  quality  as  herein  agreed  on,  or  any  part  of  the 
same,  to  pay  the  said  Lehman,  Durr  &  Co..  on  the  first  day 
of  October  next,  as  liquidated  damages,  the  usual  rates  of 
storage  in  said  city  of  Montgomery,  for  one  month,  on  the 
number  of  bales  so  failed  to  be  delivered,  and  also  an  amonnfc 
equal  to  two  and  a  half  per-cent.  on  the  value  of  said  cotton 
so  failed  to  be  delivered,  in  said  city  of  Montgomery,  on  the 
30th  day  of  September  next.  Now  therefore,  in  order  to 
secure  the  payment  of  said  note  or  writing,  the  delivery  of 
said  cotton  for  storage  and  sale,  as  herein  agreed  iipon,  the 
payment  of  said  stipulated  damages,  in  case  of  default  made 
therein  by  us  ;  and  also  to  secure  the  payment  of  any  future 
indebtedness,  due  and  owing  by  us  to  the  said  Lehman, 
Durr  &  Co.,  whether  for  future  advances,  supplies  of  bag- 
ging, rope  and  ties,  the  payment  of  bills  and  drafts  accepted 
for  our  accommodation  or  otherwise, — all  of  said  indebted- 
ness, however,  to  be  due  and  owing  to   the   said  Lehman, 
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Durr  &  Go.  by  the  1st  day  of  September  next ;  we  do  hereby 
grant,  bargain  and  sell,"  &o.,  "  the  entire  crop  of  cotton  and 
corn  which  may  be  made  and  grown  during  the  present  year, 
on  the  plantation  in  Elmore  county,  known  as  the  Thiveat 
Mitchell  place,  which  we  are  cultivating  the  present  year ;  also, 
three  hundred  acres  of  land,"  describing  it  as  above  stated. 
The  mortgage  contained  a  power  of  sale,  if  default  should 
be  made  in  the  payment  of  the  note,  the  delivery  of  the  cot- 
ton, or  payment  of  the  stipulated  damages,  &c. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
expressed  "  grave  doubts  as  to  whether  the  original  bill  con- 
tains equity ; "  citing  Haley  v.  Bagky,  (37  Mo.  363),  and 
Schiviclcerath  v.  Cooksey  (53  Mo.  75) ;  but  he  declined  to  dis- 
miss the  bill  for  the  want  of  equity,  as  the  question  had  not 
been  raised,  and  the  alleged  mistake  was  admitted  by 
Mitchell,  the  complainant  in  the  cross-bill.  He  held,  also, 
that  the  cross-bill  contained  equity,  and  that  Mitchell  was 
entitled  to  a  redemption  and  account ;  and  having  rendered 
a  decree  reforming  the  mortgage,  but  refusing  any  relief  as 
to  the  alleged  mistake  in  the  marshal's  deed  to  Durr,  he 
ordered  a  reference  to  the  register  to  state  an  account,  under 
the  following  instructions  :  "The  register  will  ascertain  how 
much  of  the  debt  described  in  the  mortgage  was  for  cash, 
or  supplies  furnished  to  Mitchell  by  Lehman,  Durr  &  Co., 
and  will  charge  Mitchell  interest  on  such  sum.  He  will  not 
consider  damages  for  Mitchell's  failure  to  deliver  cotton.  He 
will  allow  complainant  credit  for  taxes  paid  by  him,  and  for 
the  cost  of  necessary  repairs,  and  the  cost  of  valuable  and 
permanent  improvements  put  upon  the  land  by  him  before 
the  action  at  law  was  commenced  to  eject  him,  allowing 
interest  on  such  expenditures.  On  the  other  side,  he  will 
charge  complainant  with  the  value  of  all  improvements  re- 
moved by  him,  if  any  such  have  been  removed,  and  with  the 
value  of  improvements  which  he  has  allowed  to  become 
worthless  for  want  of  repairs  ;  and  with  any  damages  to  the 
place,  which  have  resulted  from  gross  negligence  on  his 
part ;  and  with  interest  on  such  sums.  He  will  ascertain, 
also,  the  value  of  the  annual  occupation  rent,  when  the  same 
was  occupied  by  the  complainant,  and  the  amount  of  rent 
received  by  complainant,  or  which  he  might  have  received 
by  diligence,  when  the  land  was  leased  by  him  to  others.  He 
will  apply  the  annual  rents,  first,  to  the  payment  of  interest 
due  on  the  mortgage,  and  other  sums  due  to  complainant, 
and  next  to  the  satisfaction  of  the  principal  so  due." 

From  this  decree  Dozier  appeals,  and  here  makes  the  fol- 
lowing assignments  of  error :  1.  The  court  erred  in  holding 
that  the  mortgagor  was  entitled  to  an  account.    2.  In  direct- 
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ing  the  register,  in  the  statement  of  the  account,  not  to  con- 
sider damages  resulting  from  Mitchell's  failure  to  deliver 
cotton.  3.  In  directing  that  tbe  complainant  should  be 
charged  with  the  value  of  any  improvements  which  he  allowed 
to  become  worthless  for  want  of  repairs.  4.  In  failing  to 
instruct  the  register,  in  the  statement  of  the  account,  to 
ascertain  the  amount  of  the  mortgage  debt  according  to  the 
contract  between  the  parties  as  expressed  in  the  mortgage. 
5.  In  failing  to  limit  the  complainant's  liability  to  account 
for  rents  and  profits  to  a  period  not  exceeding  one  year  be- 
fore the  filing  of  the  cross-bill,  upon  which  said  account  was 
ordered.  6.  In  directing  an  account  of  rents  and  profits, 
without  limit  as  to  time,  against  the  complainant,  who  held 
adversely,  and  in  good  faith.  7.  In  directing  the  register 
to  charge  the  complainant  wjth  the  value  of  the  occupation 
rent  of  the  premises  during  the  time  they  were  occupied  by 
him.  8.  In  directing  the  register  to  charge  the  complainant 
with  the  value  of  the  rent  he  might  have  received  by  dili- 
gence, when  the  premises  were  leased  by  him  to  others. 
9.  In  directing  the  register  to  charge  the  complainant  with 
the  full  value  of  such  rents,  without  limitation  of  the  value 
exclusive  of  any  permanent  improvements  that  might  have 
been  made  by  him.  10.  In  directing  the  register  to  charge 
the  complainant  with  interest  on  the  value  of  the  improve- 
ments which  had  become  worthless  for  want  of  repairs,  or 
which  had  been  removed  by  him^  and  on  the  amount  of 
damage  to  the  place  resulting  from  gross  negligence.  11.  In 
excluding  from  the  account  the  amount  paid  for  the  land  at 
the  sale  by  the  United  States  marshal,  and  the  interest 
thereon. 

Troy  &  Tompkins,  for  appellants. — The  purchase  by  Durr, 
at  the  sale  under  the  mortgage,  was  only  voidable ;  and  the 
sale  will  not  be  set  aside,  as  against  Dozier,  who  purchased 
from  Durr  in  good  faith,  and  for  valuable  consideration. 
Dexter  v.  Shepard,  117  Mass.  480 ;  Burns  et  al.  v.  Thayer^ 
115  Mass.  89.  If  Mitchell  is  entitled  to  redeem  at  all,  as 
against  Dozier,  he  should  be  required  to  repay  the  sum  paid 
by  the  latter  to  Durr,  with  interest.  If  he  claims  the  benefit 
of  the  re-sale  by  Durr,  as  he  may  [Cunningham  v.  Rogers, 
14  Ala.  147),  this  is  an  affirmance  of  the  sale,  and  he  can  not 
at  the  same  time  redeem  by  simply  paying  the  mortgage  debt, 
with  interest.  The  stipulation  in  the  mortgage  for  the  pay- 
ment of  liquidated  damages,  on  account  of  the  failure  to 
deliver  the  cotton,  was  supported  by  a  sufficient  considera- 
tion, and  is  valid.— Po/kro^  v.  Baylor,  6  Munf.  433  ;  McGehee 
V.  WaJker,  15  Ala.  183;  Erioin  &  Williams  v.  Erwin,  25  Ala. 
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236.  The  mortgage  is  not  usurious  on  its  face,  and  the 
court  erred  in  excluding  the  stipulated  damages  from  the 
account. —  Cockle  v.  Flack,  93  U.  S.  344  ;  Suydam  v.  Westfelt, 
4  Hill,  211  :  Pollard  v.  Baylor,  6  Munf!  433 ;  Seynwur  v. 
Mervin,  11  Barbour,  80-85.  Even  if  there  was  usury  in  the 
contract,  the  sale  under  the  mortgage  amounted  to  a  pay- 
ment, and  it  can  not  be  set  up. — Perkins  v.  Conant,  29  Illinois, 
184.  The  complainant  was  not,  in  any  event,  liable  for  rents 
not  collected,  unless  the  loss  resulted  from  willful  default 
and  gross  negligence. — 4  Kent's  Com.  §  166 ;  2  Jones  on 
Mortgages,  §  1123;  Hogan  v.  Stone  dt  Co.,  1  Ala.  496.  The 
rents  must  be  estimated  on  the  value  of  the  property  in  the 
condition  in  which  it  was  when  the  complainant  took  posses- 
sion of  it,  and  not  on  the  increased  value  arising  from  the 
improvements  made  by  him. — Bell  v.  Mayor,  10  Paige,  49  ; 
4  Kent,  §  166.  The  complainant  could  not  be  charged  with 
the  value  of  buildings  which  have  become  worthless  from  the 
natural  effect  of  age  and  decay. — Hughes  v.  Williams,  12 
Yesey,  495  ;  Dexter  v.  Arnold,  2  Sumner,  108. 

GuNTEE  &  Blakey,  contra. — The  decree  gives  the  com- 
plainant all  he  asked  in  his  bill — a  reformation  of  the  mort- 
gage, so  that  he  could  defeat  the  action  at  law ;  and  he 
can  not  complain  because  he  was  required  to  do  equity,  in 
accordance  with  a  fundamental  principle  on  which  a  court  of 
equity  grants  relief. — Denhy  v.  Jlellgreio,  58  Ala.  147.  When 
the  court  entertains  jurisdiction  of  such  a  bill,  the  whole 
matter  is  opened,  and  the  defendant  may  set  up  any  rights 
he  has. — Provost  v.  Robman,  21  Iowa,  419  ;  Blodqeit  v.  Hobart, 
18  Vermont,  414  ;  Calkins  v.  Calkins,  3  Barbour,  306  ;  20  N.  Y. 
148.  To  reform  the  mortgage  simply,  under  the  facts  dis- 
closed, would  work  great  injustice  to  the  rights  of  the  mort- 
gagor.— S clnoickeratk  v.  Cooksey,  53  Mo.  75 ;  Haley  v.  Bagley, 
37  Mo.  363  ;  18  Vermont,  414 ;  6  Ohio  St.  459.  The  cross- 
bill was,  in  effect,  a  bill  to  redeem  ;  and  Mitchell  had  the 
right,  under  it,  to  set  up  usury  in  the  mortgage  debt. — 2  Lead. 
Cases  in  Equity,  4th  Amer.  ed.,  1954.  The  mortgage  shows 
usury  on  its  face,  and  the  charge  of  usury  is  admitted  by  the 
decrees  pro  confesso  against  the  mortgagees.  Dozier  claims 
under  the  mortgagees,  by  quit-claim  deed,  and  with  notice  of 
the  mortgage ;  and  he  occupies  no  better  position  than  the 
mortgagees  would.  If  the  stipulation  for  the  payment  of 
liquidated  damages  is  to  be  regarded  only  as  a  penalty,  a 
court  of  equity  could  grant  relief  against  it. — 2  L.  Cas.  Eq. 
1954.  The  liability  of  a  mortgagee  in  possession  for  rents, 
is  well  established.— Po2t;e?/  v.  Williams,  14  Ala.  476  ;  2  Lead. 
Cas.  Eq.  1979,  4th  Amer.   ed.     So,   also,  of  his  Uabihty  for 
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waste  committed  or  suffered. — Sandon  v.  Hooper,  6  Beavan, 
246  ;  2  L.  C.  Eq.  1980.  The  complainant  was  not  an  adverse 
holder,  and  can  not  claim  the  benefit  of  the  statute  which 
limits  the  liability  of  adverse  holders  for  rents  in  an  action 
at  law.— Code,  §§  2966,  2951. 

SOMEEVILLE,  J.— It  is  settled  law,  that  where  the 
proof  of  mistake  is  clear  and  satisfactory,  as  to  a  misde- 
scription of  land  conveyed  by  deed  or  mortgage,  equity  will 
reform  the  instrument,  so  as  to  correct  the  mistake,  where 
it  can  be  done  without  injury  to  an  innocent  purchaser 
without  notice. — 31ills  v.  Lockivood,  42  111.  111. 

Tested  by  the  principle  established  in  Uld/elder  v.  Carter's 
Adm'r,  at  the  last  term  (64  Ala.  527),  the  mortgage  given  by 
Mitchell  to  Lehman,  Durr  &  Co.,  was  not  usurious,  and  the 
chancellor  erred  in  ordering  the  register  to  exclude  from  the 
account  to  be  taken  by  him  the  amount,  designated  as 
liquidated  damages,  to  which  the  mortgagees  became  entitled 
by  Mitchell's  failure  to  deliver  the  cotton  agreed  by  him  to 
be  delivered  under  the  terms  of  the  mortgage.  The  ques- 
tion of  usury  is  one  of  intent,  and  is  to  be  determined  by 
the  substance  and  effect,  rather  than  by  the  mere  form  of 
the  contract.  The  onus  is  upon  the  party  seeking  to  impeach 
the  transaction,  to  prove  the  guilty  intent,  and  to  show  that 
the  contract  is  really  a  mere  Idan,  assuming  the  form  of  a 
device  for  the  cover  of  usury. — 7  Wait's  Actions  &  Def. 
p.  622,  §  14. 

The  stipulation  made  in  this  case,  for  commissions  and 
storage  on  the  cotton  agreed  to  be  delivered  by  the  mort- 
gagor to  the  mortgagees,  Lehman,  Durr  &  Co.,  was, 
under  the  circumstances,  lawful  and  bona  Jide,  and  there- 
fore free  from  usurious  taint.  The  mortgagees  were 
engaged  in  the  commission  business,  and  were  also  ware- 
housemen. The  stipulation  in  question  was  in  their  usual 
course  of  trade,  and  tended  to  promote  their  regular  busi- 
ness. The  money  loaned  was  advanced  to  make  a  crop  for 
the  current  year,  and  it  is  evident  that  the  actual  delivery  of 
the  cotton  was  contemplated.  In  these  particulars,  this  case 
is  entirely  dissimilar  to  that  of  JJlilfeMer  v.  Carter  s.  Adnir, 
supra,  and  its  validitv  is  fully  sustained  bv  the  authorities. 
Cockle  V.  Flack,  93  IJ.  S.  (3  Otto),  344 ;  Matthews  v.  Eve, 
70  N.  Y.  239  {S.  C,  26  Amer.  Rep.  683) ;  Grubb  v.  Brooke, 
47  Penn.  485. 

Durr,  being  one  of  the  mortgagees,  could  not  purchase  the 
trust  estate  at  his  own  sale,  without  the  consent  of  the  mort- 
gagor. The  transaction  was  voidable,  at  the  option  of  the 
mortgagor,  seasonably  expressed.    It  could  be  either  ratified 
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or  disaffirmed.— 2  Brick.  Dig.  p.  500,  §§  156-166.  So,  like- 
wise, of  the  re-sale  by  Durr  to  the  appellant,  Dozier,  which 
was  effected  at  a  profit  on  the  original  purchase.  Mitchell 
could  either  hold  Durr  to  account  as  a  trustee,  as  making 
the  re-sale  for  his  benefit,  and  thus  have  it  ratified,  so  as  to 
claim  the  profit  or  advanced  price  ;  or  he  could  ask  for  the 
sale  to  be  disafiirmed  and  set  aside  entirely.  He  must  have 
pursued  either  the  one  or  the  other  of  these  alternative 
courses,  which  were  antagonistic,  and  he  could  not  pursue 
both  simultaneously.  —  CunningharrtsA<^mTv.  Rogers,  14  Ala. 
147 ;  Brackenridge  v.  Holland,  2  Blackf.  (Ind.)  377 ;  S.  C. 
20  Amer.  Dec.  123. 

The  mortgagor,  Mitchell,  had  the  right  to  redeem  only  by 
the  payment  of  the  entire  mortgage  debt,  with  lawful  interest 
and  charges.  The  re-sale  by  Durr  to  Dozier,  under  such 
circumstances  as  to  charge  the  latter  with  notice  of  exist- 
ing equities,  could  not  defeat  or  embarrass  this  right.  The 
profits  paid  by  Dozier'  to  Durr  do  not  enter  into  the  ques- 
tion of  redemption.— 2  Jones  on  Mortg.  §§  1070,  1038,  1075  ; 
Glidden  v.  Andrews,  14  Ala.  733.  But  the  taxes  paid  by  the 
mortgagee  on  the  mortgaged  premises  are  properly  included 
in  such  charges. — 2  Jones  Mort.  §  1134. 

In  taking  the  account  between,  the  mortgagor  and  the 
mortgagees,  or  any  purchaser  from  them  with  notice,  the 
latter  would,  in  ordinary  cases,  be  accountable  for  fair  and 
reasonable  rents  and  profits  of  the  mortgaged  estate  from 
the  time  of  actually  entering  possession.  This  would  include 
such  rents  as  they  may  have  received  from  others,  or  failed 
to  collect  by  fraud,  willful  default,  or  gross  negligence  ;  also, 
a  reasonable  occupation  rent  for  any  portion  of  the  premises 
held  by  them  under  the  mortgage. — Poioell  v.  Williams, 
14  Ala.  476  ;  3  Lead.  Cas.  Eq.  (Hare  &  Wall.),  *  891-892  ; 
2  Jones  Mort.  §  §  1123-24 ;  Barron,  Meade  &  Co.  v.  FauUing, 
38  Ala.  292. 

The  mortgagee  in  possession  is  bound  to  make  all  reason- 
able and  necessary  repairs,  and  is  responsible  for  any  loss 
or  damage  occasioned  by  his  willful  default,  or  gross  neglect 
in  this  regard.  He  is  also  liable  to  account  for  voluntary 
waste,  or  such  as  is  actually  committed  by  him  while  per- 
sonally in  possession. — 2  Jones  on  Mortg.  §§  1123,  1126. 
This  would,  of  course,  include  the  pulling  down  or  impro- 
per removal  of  houses  or  buildings  attached  to  the  freehold. 
Sandon  v.  Hooper,  6  Beav.  246 ;  3  Lead.  Cas.  Eq.  (Hare  <fe 
Wall.)  *  892;   Guthrie  v.  Eahle,  46  Penn.  St.  331. 

In  estimating  the  rents,  they  are  not  to  be  charged  upon 
the  increased  value  of  the  property  arisiug  from  improve- 
ments,  but  upon  the  estate  as  it  was  when  it  came  into  the 


520  SUPKEME  COUKT  [Dec  Term. 

[Mnrdock  v.  The  State.] 

hands  of  the  mortgagees  prior  to  such  improvements. — 4: 
Kent's  Com.  p.  166  ;  Bell  v.  The  Mayor,  dec,  10  Paige,  49  ; 
2  Jones  Mort.  §  1127. 

This  case  is,  however,  governed  by  section  2966  of  the 
present  Code  of  1876,  which  provides,  that  "  persons  holding 
possession  under  color  of  title,  in  good  faith,  are  not  respon- 
sible for  damages  or  rent  for  more  than  one  year  before 
the  commencement  of  suit."  Although  strictly  applicable 
to  suits  at  law,  it  has  been  applied,  by  analogy,  to  cases  in 
the  nature  of  equitable  ejectment,  like  the  present.  Dozier 
purchased  from  Durr  in  good  faith,  and  held  possession 
under  color  of  title..  Hence,  he  is  not  chargeable  with  rent 
for  more  than  one  year  before  the  commencement  of  the 
suit. — Dudley  v.  Witter,  46  Ala.  664.  And  he  was  entitled 
to  compensation  for  improvements  made,  but  not  beyond 
the  rents  charged  against  him. —  Ormond  v.  Martin,  37  Ala. 
598 ;   Horton  v.  Sledge,  28  Ala.  478  ;  2   Jones  Mortg.  §  1128. 

There  was  no  error  in  disallowing  the  amount  paid  by  the 
mortgagees  for  the  purchase  of  the  land  made  at  the  United 
States  marshal's  sale.  The  levy  upon  the  lands  so  fatally 
misdescribed  them  as  to  convey  no  title,  and  the  rule  of 
caveat  emptor  applied.  To  allow  this  amount  thus  paid  as 
an  incumbrance,  would  be  tantamount  to  effecting  a  collat- 
eral reformation  of  the  marshal's  deed,  without  proper 
pleadings  in  a  case  seeking  such  relief. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded, that  the  account  maybe  taken  in  accordance  with 
the  principles  announced  in  this  opinion. 


Murclock  V.  The  State. 

Indictment  for  Assault,  and  Assaidt  and  Battery. 

1.  Assault;  sufficiency  of  indiciment. — In  an  indictment  for  an  assault,  the 
additional  averment  of  a  specific  intent,  or  circumstances  of  aggravation, 
though  not  amounting  to  an  intent  to  commit  a  higher  ofiFense,  does  not 
affect  its  legal  sulficiency  ;  and  if  proved,  it  may,  in  the  discretion  of  the 
jury,  justify  a  heavier  punishment. 

2.  AnsauU  and  battery ;  sufficiency  of  indictment,  and  alternative  averments.  — 
When  the  indictment  charges  that  the  defendant,  by  force,  poured,  or 
attempted  to  pour,  "a  mixture  of  spirits  of  turpentine  and  pepper"  upon  the 
person  of  the  prosecutrix,  this  is,  in  legal  effect,  the  averment  of  an  assault 
and  battery ;  and  the  alternative  averments  are  authorized  by  the  statute. 

3.  Charges  requested. — This  court  will  not  consider  the  correctness  of 
charges  asked  and  refused,  when  the  record  does  not  show  that  they  were  re- 
duced to  writing,  but  will  presqme  that  they  were  refused  because  they  were 
not  in  writing. 
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Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  K.  Henry. 

The  indictment  in  this  case  charged,  in  the  first  count, 
that  the  defendant  "  did  assault  Sarah  Watson,  with  the  in- 
tent to  maim  her"  ;  and  in  the  second,  that  he  "did  assault 
Sarah  Watson  with  the  intent  to  maim  her,  by  then  and 
there  pouring,  or  attempting  to  pour  into  her  private  parts, 
a  mixture  of  spirits  of  turpentine  and  pepper,  with  the  in- 
tent aforesaid."  The  defendant  demurred  to  each  count  of 
the  indictment,  and  specified  the  following  grounds  of  de- 
murrer :  To  the  first  count,  "  because  it  merely  charges  the 
ofiense  by  name,  without  alleging  the  necessary  ingredients 
to  constitute  the  offense  of  mayhem  ;  and  because  it  fails  to 
aver  that  the  act  was  done  unlawfully,  maliciously,  and  in- 
tentionally ;  and  because  it  is  uncertain  and  indefinite,  in 
that  it  does  not  specify  the  particular  limb  or  other  part  of 
the  person  specified  in  the  statute."  To  the  second  count, 
"  because  it  fails  to  allege  or  charge  any  offense  known  to 
the  law  of  Alabama ;  and  because  the  particular  facts  and 
means  alleged,  as  constituting  the  offense  attempted  to  be 
charged,  show  no  ofiense  against  the  law  of  Alabama ;  and 
because  it  merely  described  the  offense  in  general  terms,  but 
does  not  in  express  terms  describe  its  constituents,  namely, 
that  it  was  unlawfully,  maliciously,  and  intentionally  done  ; 
and  because  it  does  not  allege  or  charge  that  the  substance 
used  to  produce  the  alleged  injury  was  calculated  to  produce 
or  inflict  a  permanent  injury  on  the  parts  specified,  if  accom- 
plished ;  and  because  it  shows  on  its  face  that  the  part  of 
the  person  specified  is  not  such  a  limb,  member  or  part,  as 
comes  within  the  statute."  The  court  overruled  the  demur- 
rer, "  holding  that  the  indictment  was  good  as  an  indictment 
for  assault  and  battery,  and  that  the  defendant  could  only 
be  put  on  trial  for  an  assault  and  battery."  The  defendant 
then  pleaded  not  guilty ;  on  which  plea  issue  was  joined, 
and  a  trial  was  had.  During  the  trial,  the  defendant  re- 
quested several  charges,  which  the  court  refused  to  give,  and 
which,  under  the  ruling  of  this  court,  it  is  not  necessary  to 
state.  The  jury  returned  a  verdict  finding  the  defendant 
"  guilty  of  an  assault  and  battery,"  and  imposing  a  fine  of 
$300  on  him.  A  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  indictment  did  not  support  or  authorize 
the  verdict ;  which  motion  was  overruled  by  the  court. 

J.  W.  Posey,  and  G.  E.  Farnham,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 
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Per  Curiam. — For  the  appellant,  a  reversal  of  the  judg- 
ment and  sentence  of  conviction.,  is  claimed,  on  several 
grounds,  which  will  be  considered  in  the  order  of  their 
presentation  by  counsel. 

It  is  first  insisted,  the  indictment  is  insuflScient,  and  the 
demurrers  taken  to  it  ought  to  have  been  sustained.  As  an 
accusation  of  the  statutory  felony  of  assault  with  intent  to 
maim,  the  insufficiency  of  the  indictment  will  be  readily  con- 
ceded, and  it  is  not  probable  that  it  was  the  intention  of  the 
pleader  to  charge  thatofiense.  The  first  count  is  a  charge  of 
an  assault  aggravated  by  the  accompanying  intent  to  maim. 
The  form  of  a  count  for  an  assault  under  the  Code,  by 
analogy  to  the  forms  prescribed  for  kindred  offenses,  may 
be  very  brief.  A  simple  charge,  that  before  the  finding  of  the 
indictment  A.  B.  assaulted  C.  D.,  would  be  sufficient.  The 
pleader  may,  if  he  thinks  proper,  add  an  averment  of  the  in- 
tent with  which  it  was  committed,  or  any  other  fact  or  cir- 
cumstance of  aggravation,  without  changing  the  nature  of 
the  offense.  The  intent  charged  in  the  first  count,  if  shown, 
might  have  been  cause,  in  the  judgment  of  the  jury,  for  sub- 
jecting the  accused  to  severer  punishment,  of  the  same 
character,  than  would  have  been  visited  upon  him,  if  that 
intent  had  not  existed.  The  offense,  whether  charged  in  the 
one  form  or  the  other,  is  the  same, — a  misdemeanor. 

The  second  count  charges,  not  only  an  assault,  but  the 
means  employed  in  committing  it,  and  involves  an  averment 
of  a, battery, — very  informal,  it  is  true.  The  term  assault  in- 
cludes, of  necessity,  an  attempt  to  do  another  personal  vio- 
lence ;  and  this  count  proceeds  further  to  aver  that  the 
attempt  was  completed,  by  th©  pouring  of  the  turpentine 
and  pepper  upon  the  person  of  the  prosecutrix.  A  battery 
is  committed,  whenever  there  is  wrongful  violence  inflicted 
upon  another,  without  his  consent.  True,  this  averment  of 
the  count  is  in  the  alternative — that  there  was  the  pouring, 
or  the  attempt  to  pour  ;  but  such  alternative  averments  are 
authorized  by  the  statute.— Code  of  1876,  §§  4796-98.  The 
indictment  was  not  obnoxious  to  the  demurrer,  and  it  was 
properly  overruled.  This  view  also  disposes  of  the  motion 
in  arrest  of  judgment.  The  verdict  of  the  jury  was  responsive 
to  the  second  count  in  the  indictment. 

The  instructions  to  the  jury  requested,  are  not  ,ghown  by 
the  bill  of  exceptions  to  have  been  in  writing ;  and  unless 
that  affirmatively  appears,  it  is  the  uniform'  practice  of  this 
court  not  to  consider  of  and  pass  upon  their  correctness. 

The  judgment  is  affirmed. 


1880.]  OF  ALABAMA.  523 

[Armstrong  v.  Harper,] 


Arinstrong"  v.  Harper. 

Action  on  Bond  of  Indemnity. 

1.  Entries  in  cause  at  term  subsequent  to  rendition  of  final  decree. — After  a  final 
judgment  or  decree  has  been  rendered  in  a  cause,  and  the  term  of  the  court 
has  closed,  the  parties  to  the  cause  are  discharged  from  farther  attendance; 
and  an  entry  of  payment,  or  satisfaction,  as  to  one  of  defendants,  made  at  a 
subsequent  term,  is  not  binding  upon  a  party  in  interest,  nor  evidence  against 
him,  when  made  without  notice  to  him. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  F.  S.  Fekgubon,  an  attorney  of  the 
court,  selected  by  the  parties  on  account  of  the  incom- 
petency from  interest  of  the  presiding  judge. 

This  action  was  brought  by  John  W.  Harper,  against 
Thomas  W.  Armstrong,  WilHam  H.  Hunter,  and  John 
Hardy,  to  recover  damages  for  the  breach  of  the  condition 
of  a  penal  bond,  which,  as  set  out  in  the  complaint,  was  in 
these  words  :  "  The  condition  of  the  above  obligation  is 
such,  that  whereas  the  said  John  W.  Harper  has,  by  deed 
of  conveyance  of  even  date  with  this  instrument,  bargained, 
sold  and  quit-claimed,  to  the  said  Thomas  W.  Armstrong, 
all  the  right,  title  and  interest  of  the  said  John  W.  Harper 
in  and  to  a  certain  tract  of  land,"  describing  it,  "  for  the  con- 
sideration in  said  deed  stated  ;  and  whereas,  there  are  suits 
now  pending  in  said  State  courts  instituted  by  Mrs.  Amaranth 
L.  Gayle,  the  widow  of  Matt.  Gayle,  deceased,  for  her  dower 
interest,  and  for  damages  alleged  to  have  been  committed  by 
the  said  John  W.  Harper,  his  agents,  or  attorneys,  in  taking 
possession  of  said  land,  under  process  from  the  United 
States  District  Court  at  Montgomery, — the  said  widow 
claiming  at  the  time  the  right  of  possession  until  her  dower 
was  set  apart :  Now,  if  the  said  Thomas  W.  Armstrong,  his 
heirs,  executors,  administrators,  and  assigns,  shall  protect 
and  hold  the  said  John  W.  Harper,  his  heirs,  executors, 
administrators  and  assigns,  and  his  agent  or  attorney,  harm- 
less from  all  damages,  dower  and  right  of  dower,  claims  and 
demands,  set '  up,  held,  claimed,  or  to  be  set  up,  or  which 
may  hereafter  be  set  up,  held  or  claimed,  by  or  on  behalf 
of  the  said  Mrs.  A.  L.  Gayle,  her  heirs,  executors,"  &g.,  then 
the  bond  to  be  void.  The  complaint  set  out  the  condition 
of  this  bond,  and  alleged,  as  one  of  the  breaches  assigned, 
that  in  one  of  the  suits  therein  mentioned,   "  being  a  suit  in 
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the  Chancery  Court  of  Lowndes  county,  in  which  the  said 
Mrs.  A.  L.  Gayle  was  complainant,  and  plaintiff  and  said 
ArmstroDg  were  defendants,  the  said  Mrs.  A.  L.  Gayle 
recovered  of  said  defendants  a  large  sum,  to-wit  :  the  sum 
of  $3,000 ;  all  of  which  plaintiff  was  compelled  to  pay,  and 
did  pay,  the  said  suit  being  one  of  the  suits  provided  for  in 
said  bond  ;  and  the  said  Armstrong  has  failed  and  refused  to 
pay  plaintiff  the  same,  or  any  part  thereof." 

A  judgment  by  default  was  entered  against  Hardy.  A 
plea  of  discharge  in  bankruptcy  was  interposed  by  Hunter, 
which  was  confessed,  and  he  was  discharged.  A  plea  to  the 
merits  was  interposed  by  Armstrong  (the  record  does  not 
show  what  the  plea  was),  on  which  issue  was  joined,  and  a 
trial  was  had.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  "  the  plaintiff  read  in  evidence  the  original  bond 
described  in  the  complaint,  and  introduced  evidence  show- 
ing that  a  suit  had  been  commenced  in  the  Chancery  Court 
of  Lowndes,  by  Mrs-  A.  L.  Gayle,  the  widow  of  Matt.  Gayle, 
deceased,  against  said  plaintiff  and  said  defendant,  for  her 
dower  interest  in  the  lands  mentioned  in  said  bond  ;  and  that 
a  decree  had  been  rendered  in  her  favor,  for  a  large  sum, 
against  the  said  Harper  and  Armstrong,  after  defense  by  both 
of  them.  The  plaintiff  then  offered  in  evidence,  for  the  pur- 
pose of  showing  that  he  had  paid  a  large  sum  of  money 
upon  said  decree,  an  entry  made  by  Hon.  H.  Austill,  the 
chancellor  of  the  Southern  Chancery  Division,  during  a 
session  of  the  Chancery  Court  at  Hayneville,  upon  a  paper 
filed  in  the  said  court  among  the  papers  of  said  chancery 
cause,  and  copied  upon  the  minutes  of  the  proceedings  of 
said  court,  written  and  signed  upon  the  day  on  which  it  pur- 
ports to  have  been  signed,  but  long  after  the  term  at  which 
the  final  decree  in  said  chancery  cause  had  been  rendered ; 
a  copy  of  which"  was  made  an  exhibit  to  the  bill  of  excep- 
tions, being  as  follows  : 
"  Amaranth  L.  Gayle  1  In  Chancery  at  Hayneville. 

vs.  I      In  this  case,  it  appears,  upon  sat- 

John  W.  Harper,  {factory  evidence,  that  on  the  3d  day 
Thos.  W.  Armstrong.  J  of  February,  1876,  the  defendant 
John  W.  Harper  paid  to  complainant  the  sum  of  three  thous- 
and dollars,  which  said  complainant  agreed  to  receive,  and 
did  receive,  in  full  satisfaction  of  the  decree  heretofore  ren- 
dered in  this  cause,  as  against  the  said  John  W.  Harper, 
reserving  only  the  right  to  collect  the  residue  of  said  decree 
from  the  defendant  Thomas  W.  Armstrong.  It  is  thereupon 
ordered,  adjudged,  rind  decreed,  on  motion  of  the  complain- 
ant, that  the  decree  heretofore  rendered  in  this  cause,  as 
against  the  said  John   W.  Harper,  is  hereby  fully  satisfied, 
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and  discharged  of  record,  and  that  said  John  W.  Harper, 
his  heirs  and  representatives,  be  and  are  hereby  forever 
discharged  from'  all  liability  on  account  of   the  same," 

"  The  defendant  objected  to  the  introduction  of  this  entry 
as  evidence,  on  the  ground  that  it  was  illegal,  irrelevant,  and 
improper,  and  was  the  mere  declaration  of  the  said  Austill, 
and  was  hearsay,  and  was  not  binding  on  the  defendant  as  a 
judicial  proceeding"  ;  and  he  reserved  an  exception  to  the 
overruling  of  his  objections.  "  This  being  all  the  evidence 
showing,  or  tending  to  show,  that  the  plaintifl:  had  ever  paid 
any  thing  to  Mrs.  A.  L.  Gayle,  or  to  any  other  person,  on 
account  of  the  matters  charged  in  the  declaration  ;  and  the 
plaintiff  having  closed  his  case,  the  defendant  offering  no 
'  evidence  ;  thereupon,  the  court  charged  the  jury,"  on  the 
request  in  writing  of  the  plaintiff,  "if  they  believed  the  evi- 
dence, they  should  find  for  the  plaintiff,  the  said  sum  of 
three  thousand  dollars,  with  interest  from  the  commencement 
of  this  suit."  The  defendant  excepted  to  this  charge,  and 
he  here  assigns  it  as  error,  together  with  the  ruling  of  the 
court  in  admitting  the  said  entry  as  evidence. 

Watts  &  Sons,  and  Gunter  &  Blakey,  for  appellant. 

E.  M.  Williamson,  contra. 

BKICKELL,  C.  J.— The  entry  of  record,  of  the  payment 
made  by  Harper,  on  the  decree  rendered  by  the  Chancery 
Court  in  favor  of  Mrs.  Gayle  against  him  and  Armstrong, 
was  made  at  a  term  subsequent  to  the  rendition  of  the  final 
decree  in  the  cause.  As  we  understand  the  expression  y/waZ 
decree,  found  in  the  bill  of  exceptions,  it  was  the  decree  de- 
termining all  the  rights,  and  adjusting  all  the  equities  of  the 
parties,  leaving  nothing  further  to  be  done  by  the  court,  and 
terminating  the  suit.  When  such  a  decree  is  rendered,  the 
parties  are  discharged  from  further  attendance  upon  the 
court.  If  other  proceedings  from  any  cause  become  neces- 
sary, it  results,  that  of  them  the  party  to  be  affected  must 
have  notice  :  and  if  they  are  taken  Avithout  notice  to  him, 
they  are  not  binding  upon,  or  evidence  against  him.  Hence, 
it  has  several  times  been  decided  by  this  court,  that  when  a 
motion  is  made  to  enter  satisfaction  of  a  judgment,  notice 
to  the  plaintiff  is  indispensable. — 2  Brick.  Dig.  154,  §  o29.- 
This  entry  of  satisfaction  having  been  made  when  Arm- 
strong was  not  before  the  Court  of  Chancery, — when  he  was 
not  under  the  duty  of  attending— it  is  not  evidence  against 
him,  of  the  facts  recited  in  it.     He  was  neither  a  party  nor 
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privy  to  it ;  and   the   recitals  of  records  are  evidence  only 
against  the  parties  or  privies  to  them. 

The  Circuit  Court  erred   in  its  several  rulings,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Loeb  &  Brotheri?.  Flash  Brothers. 

Trover  by  Vendor  of  Goods,  against  Sub-Purchaser. 

1.  Measure  of  (laina<ies. — As  to  the  measure  of  damages  in  trover,  the  court 
adheres  to  the  rule  laid  down  iu  Jenkins  v.  McConico,  2G  Ala.  213  :  that  is,  if 
the  thing  converted  has  a  fixed  value,  the  measure  of  damages  is  that  value  at 
the  time  of  the  conversion,  with  interest  thereon  at  the  discretiim  of  the  jury  ; 
and  if  the  value  is  fluctuating,  they  may  take  its  highest  value  at  any  time 
between  the  conversion  and  the  trial  ;  but  it  is  error  to  restrict  their  discretion, 
by  instructing  them  that  they  nvsi  allow  the  highest  value. 

2.  Fraud  by  purchaser,  in  buying  goods.  —  When  a  person  who  is  insolvent, 
or  iu  failing  circumstances,  obtains  goods  on  credit  from  a  merchant,  with  no 
intention  or  reasonable  expectation  of  paying  for  them,  and  without  disclos- 
ing to  the  merchant  his  condition,  or  furnishing  him  the  means  of  informa- 
tion ;  this  is  a  fraud,  which  justifies  the  merchant  in  disaffirming  the  contract  ; 
and  he  may  recover  t)je  goods,  unless  an  innocent  third  person  has  acquired 
intervening  rights. 

3.  Same ;  when  contract  is  compkte.  -A  retail  merchant  in  Montgomery, 
Alabama,  applied  to  a  wholesale  merchant  iu  New  Orleans,  for  a  bill  of  goods 
on  thirty  days'  credit,  and  was  required  to  furnish  a  reference  as  to  his  com- 
mercial standing  ;  and  the  reference  being  unsatisfactory,  the  credit  was 
refused  by  letter,  unless  a  good  acceptance  was  given  ;  but  a  part  of  the  goods 
had  already  been  shipped  by  mistake,  and  the  merchant  iu  Montgomery 
acknowledged  their  receipt  by  letter,  with  instructions  to  draw  on  him  for  the 
money  at  thirty  days  ;  and  the  New  Orleans  merchant  drew  accordingly,  and 
forwarded  the  draft  by  letter.  Held,  that  the  contract  of  sale  was  consum- 
mated by  the  writing  and  forwarding  of  this  letter,  and  that  the  vendor  could 
not,  on  these  facts  standing  alone,  disaffirm  the  contract,  and  reclaim  the 
goods  ;  but,  if  the  purchaser  was  at  the  time  insolvent,  and  did  not  intend  to 
pay  lor  the  goods,  or  had  no  reasonable  expectation  of  doing  so.  this  would 
constitute  a  fraud,  for  which  the  vendor  might  disaffirm  the  contract. 

4.  Same;  proof  of  fraud. — Held,  also,  thit  the  transfer  of  the  goods  by  the 
purchaser,  without  taking  them  into  hi'!  possession,  by  agreement  made  before 
or  at  their  arrival  in  Montgomery,  to  another  merchant,  to  whom  he  was 
indebted,  at  less  than  cost  price,  was  not  in  the  regular  course  of  business, 
and  tended  to  show  that,  when  he  bought  them,  he  did  not  intend  or  expect  to 
pay  for  them. 

5.  Same;  liability  of  subpurchaser,  in  trover, — Held,  also,  that  the  vendor 
might,  on  these  facts,  maintain  trover  against  such  sub-purchaser  ;  and  that 
the  latter,  having  only  given  credit  for  the  agreed  price  ou  his  existing  debt, 
90uld  not  claim  to  be  a  bona  fide  purchaser  for  valuable  consideration. 

6.  Proof  of  Jraiid ;  evidence  as  to  other  transactions. —On  the  question  of 
fraud  vel  non  in  the  sale  of  goods,  a  conspiracy,  or  common  purpose,  between 
the  purchaser  and  sub-purchaser,  being  shown  in  a  contest  with  the  original 
vendor,  suing  for  the  conversion  of  the  goods,  and  the  transaction  involved 
being  attended  with  unusual  features,  it  is  permissible  to  inquire  into  other 
transactions  between  the  parties  at  or  about  the  same  time. 
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7.  Batification  of  sale,  by  vendor.— A  ratification  of  the  sale  of  goods,  on  the 
part  of  the  vendor,  under  "the  facts  above  stated,  will  not  be  inferred,  from  the 
fact  that,  on  receiving  the  purchaser's  accepted  draft,  he  indorsed  and  trans^ 
ferred  it  to  a  bank,  unless  such  transfer  was  made  with  full  knowledge  of  the 
fraud  which  had  been  perpetrated  on  him. 

8.  To  ichat  iciiness  viay  testify. —A  sheriff,  testi  lying  as  to  the  levy  of  an 
execution,  can  not  be  asked,  "if  he  had  exhausted  every  effort  to  make  the 
money  on  said  execution." 

9.  Ohjeetion  to  question  atone.  — Allowing  an  improper  question  to  be  asked, 
although  objected  to,  is  not  a  reversible  error,  when  the  record  does  not  show 
that  it  was  answered. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Flash  Brothers,  a  mercantile 
partnership,  doing  business  in  New  Orleans,  against  Loeb 
&  Brother,  a  mercantile  partnership  doiog  business  in 
Montgomery,  to  recover  damages  for  the  conversion  of  five 
hogsheads  of  sugar  and  ten  barrels  of  molasses  ;  and  was 
commenced  on  27th  January,  1879.  The  case  was  tried  on 
issue  joined  on  the  plea  of  not  guilty.  The  goods  sued  for 
were  shipped  by  plaintiffs,  from  New  Orleans,  on  or  about 
the  26th  November,  1878,  consigned  to  Munter  &  Brother, 
another  mercantile  firm  doing  business  in  Montgomery  ;  and 
the  defendants  claimed  to  have  purchased  them  from  said 
Munter  &  Brother,  and  received  them  on  their  arrival  in 
Montgomery.  The  plaintiffs  read  in  evidence  on  the  trial 
the  deposition  of  William  Flash,  one  of  the  partners  in  their 
firm,  who,  in  answer  to  interrogatories  asking  whether  he 
had  "  ever  had  any  transaction  on  account  of  his  firm  with 
M.  Munter,  of  Montgomery,"  and  to  state  all  that  occurred 
at  the  time,  thus  testified  :  "  I  did  [have  a  business  transac- 
tion with  said  Munter],  on  the  26th  November,  1878.  I 
acted  in  behalf  of  my  firm,  and  Munter  acted  fqr  his  firm, 
Munter  &  Brother.  He  called  at  the  office  of  my  firm,  on 
the  evening  of  November  25th,  introducing  himself  as  Mr. 
Munter  of  Montgomery,  and  desiring  to  purchase  a  bill  of 
goods.  I  asked  him,  in  the  course  of  conversation,  if  he  was 
the  Munter  formerly  of  Munter  &  Faber,  of  Montgomery  ;  to 
which  he  replied,  that  he  was  not.  He  asked,  what  were  our 
terms  of  sale  ;  to  which  I  replied,  that  to  satisfactory  parties 
we  gave  thirty  or  sixty  days'  credit,  according  to  the  style 
of  goods.  I  asked  him  for  his  references,  and  he  gave  the 
name  of  Farley,  Spear  &  Co.,  bankers  in  Montgomery,  and 
requested  me  to  telegraph  to  them,  stating  that  he  would 
call  again  in  the  morning.  I  telegraphed,  as  requested,  ask- 
ing the  standing  of  Munter  Brothers.  He  called  the  next 
morning,  but  my  firm  had  as  yet  received  no  reply.  He  pro- 
posed to  look  at  some  goods,  and  make  some  selections, 
subject  to  our  future  approval ;  which  he  did,  and  his  order 
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was  taken  down,  with  the  understanding  that,  if  his  refer- 
ences were  satisfactory,  the  goods  would  be  shipped.  He  then 
left,  and  we  saw  nothing  more  of  him.  Subsequently,  we 
received  a  telegram  from  Farley,  Spear  &  Co.,  and  also  from 
Josiah  Morris  &  Co.  (bankers  in  Montgomery,  to  whom  we 
had  also  telegraphed) ;  and  their  replies  not  being  satisfac- 
tory, we  declined  to  ship  the  goods,  and  so  instructed  our 
clerk ;  but  it  was  discovered  that  those  specified  in  the  ex- 
hibit hereto  attached,"  being  the  goods  now  sued  for,  "  had 
been  inadvertently  sent  to  the  railroad  depot  for  shipment. 
We  immediately  directed  the  railroad  company  not  to  for- 
ward the  goods,  and  advised  Munter  of  our  refusal  to  fill  his 
order  on  the  terms  that  had  been  spoken  of.  Before  we  had 
time  to  haul  the  goods  back  to  our  store  from  the  railroad 
depot,  the  railroad  company  had  sent  them  forwai'd  to 
Montgomery,  notwithstanding  our  instructions  not  to  do  so. 
The  goods  so  shipped  were  to  have  been  sold  on  thirty  days' 
credit.  Munter  advised  us  of  their  receipt,  and  directed  us 
to  draw  at  thirty  days  ;  which  we  did,  as  the  goods  had 
gone  ;  and  '  Exhibit  M,'  hereto  attached,  is  the  draft  which 
we  drew,  and  which  was  accepted.  Though  dated  the  26th 
November,  it  was  made  up  on  December  6th,  and  was  ante- 
dated. As  it  was,  the  goods  were  sent  through  error.  My 
firm  has  not  been  paid  for  the  goods,  nor  have  they  been 
returned  to  us."  The  draft,  as  shown  by  the  exhibit,  was 
indorsed,  "  Flash  Bros.''  "  Pay  to  the  order  of  Josiah  Mor- 
ris &  Co.,  for  collection  on  account  Hibernian  National 
Bank,"  signed  "  Jno.  G.  Devereaux,  cashier."  The  letter  re- 
ferred to  is  dated  November  57th,  1878,  addressed  to  Mun- 
ter &  Brother,  at  Montgomery,  and  in  these  words  :  "  We 
regret  to  say  that,  after  the  departure  of  your  Mr.  M.,  the 
information  we  received  was  not  sufficiently  satisfactory  to 
enable  us  to  fill  your  order  upon  the  terms  proposed.  For 
such  acceptance  as  we  can  use,  will  be  glad  to  execute  your 
orders." 

"  Plaintiffs  then  proposed  to  prove  by  Mr.  Jones,  book- 
keeper of  J.  W.  Hardie  <fe  Co.,  merchants  in  Moutgomery, 
that  on  and  prior  to  the  26th  November,  1878,  Munter  & 
Brother  were  insolvent,  or  in  a  failing  condition ;  to  which 
evidence  defendants  objected,"  aud  excepted  to  its  admis- 
sion. "  Plaintiffs  asked  said  witness,  '  whether  said  Hardie 
&  Co.  held  any  claims,  checks  or  bills  on  M.  Munter  <fc 
Brother,  in  the  fall  of  1^)78,  and  whether  they  were  paid  at 
maturity ' ;  to  which  he  answered,  that  M.  Munter  & 
Brother  bought  several  bills  of  said  house  during  Septem- 
ber, 1878,  and  gave  their  check  on  the  P.  &  M.  National 
Bank  in  the  city,  payment  of  which   was   refused  upon  pre- 
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sentment."  The  defendants  objected  to  this  question  and 
answer,  each,  and  reserved  exceptions  to  the  overruling  of 
their  objections.  "  Other  matters,  of  the  same  character, 
were  testified  to  by  witness,  as  occurring  in  the  fall  of  1878 ; 
to  all  of  which  defendants  objected,  and  excepted  to  the 
overruling  of  their  objections.  All  of  said  checks  were  sub- 
sequently paid,  except  one  for  $147.30,  which  fell  due 
towards  the  middle  of  October.  One  May,  a  witness  for 
plaintiffs,  a  merchant  in  Montgomery,  testified  that  M.  Mun- 
ter  &  Brother  bought  a  lot  of  cotton  from  him  in  Septem- 
ber, 1878,  and  gave  in  payment  their  draft  on  the  P.  &  M. 
National  Bank  in  Montgomery,  at  thirty  days  ;  that  they 
came  to  him,  at  the  maturity  of  the  check,  stated  that  they 
were  unable  to  meet  it,  offered  to  pay  him  a  part,  and 
asked  him  to  withdraw  the  check  and  wait  for  the  balance ; 
that  he  (witness)  agreed  to  this,  and  that  the  balance  is  still 
unpaid,  amounting  to  several  hundred  dollars.  Defendants 
objected  to  this  testimony  of  said  witness,"  and  excepted  to 
its  admission.  "  These  witnesses,  and  R.  Goldthwaite,  cashier 
of  the  P.  &  M.  National  Bank,  testified  that  checks  given  by 
said  Muuter  &  Brother,  in  September  and  October,  1878, 
were  refused  and  '  thrown  out '  by  the  bank,  and  are  still 
unpaid  ;  to  all  of  which  evidence  the  defendants  objected," 
and  reserved  exceptions  to  its  admission.  "  Mr.  Cameron, 
clerk  of  Josiah  Morris  &  Co.,  bankers  in  Montgomery,  testi-* 
fied  as  to  the  payment  or  non-payment  of  notes  and  bills  on 
M.  Munter  &  Brother,  left  in  their  office  for  collection,  ex- 
tending from  the  14th  to  the  27th  November,  inclusive,  1878, 
all  of  which  were  paid,  except  one  falling  due  on  the  14th 
November ;  also,  as  to  the  payment  or  non-payment  of  notes 
and  bills  left  with  said  banking-house  for  collection,  falling 
due  on  the  4th,  5th,  7th,  9th  and  lOth  December,  1878,  most 
of  which  were  extended,  or  refused  payment,  or  withdrawn, 
but  none  protested."  The  defendants  objected  to  each  part 
of  this  evidence,  as  it  was  offered,  and  reserved  exceptions 
to  its  admission. 

"  Plaintiffs  offered  in  evidence  a  transcript  of  the  record 
of  judgments  confessed  by  M.  Munter  &  Brother  on  the  20th 
December,  1878,  one  in  favor  of  Lehman,  Durr  &  Co.,  for 
$4,800,  and  one  in  favor  of  J.  Abraham  &  Brother,  for  $1,575 ; 
to  which  evidence  defendants  objected,"  and  excepted  to  its 
admission.  "  Plaintiffs  were  permitted  to  prove,  against  de- 
fendants' objection,  that  executions  on  said  judgments  were 
put  in  the  hands  of  the  sheriff  on  the  20th  December,  1878; 
to  which  defendants  excepted.  The  witness,  who  was  the 
deputy-sheriff,  who  had  the  executions  in  his  bands,  was 
asked  by  plaintiff,  if  he  had  exhausted  every  effort  to  make 
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the  money  on  these  executions  ;  to  which  question  defend- 
ants objected,  the  court  overruled  their  objection,  and  they 
excepted." 

"  Plaintiffs  offered  to  prove  by  L.  A.  Shaver,  that  he  was 
attorney  for  Peters  &  Co.  in  a  suit  brought  by  them  to  re- 
cover of  the  defendants  in  this  action  certain  tobacco  which 
Munter  &  Brother  had  bought,  on  thirty  days'  credit,  from 
said  Peters  &  Co.,  merchants  in  Virginia  ;  which  suit  was 
commenced  on  the  28d  December,  1878,  in  the  Circuit  Court 
of  Montgomery ;  and  in  which  said  defendants  testified  that 
thej  bought  said  tobacco  from  Munter  &  Brother  before  its 
arrival  in  Montgomery,  and  paid  for  it  only  what  they,  the 
said  Munter  &  Brother,  had  agreed  to  pay  for  it  in  Virginia, 
not  including  cost  of  transportation  to  Montgomery.  It  was 
in  evidence,  also,  that  the  price  allowed  by  defendants  to 
said  Munter  &  Brother,  for  the  sugar  and  molasses  here 
claimed  by  plaintiffs,  was  its  New  Orleans  invoice  price, 
which  was  allowed  by  defendants  entering  a  credit  for  that 
amount  on  the  account  held  by  them  against  Munter  & 
Brother.  To  this  evidence,  and  also  to  the  testimony  of 
said  Shaver,  defendants  objected,  but  the  court  overruled 
their  objections,  and  they  excepted."  "  Another  witness  for 
plaintiffs,  an  attorney,  was  asked  this  question  :  '  Have  you 
any  claims  in  your  hands  against  M.  Munter  &  Brother  ?  if 
So,  what  is  their  amount,  when  contracted,  and  when  due  ? 
To  this  question  the  defendants  objected,"  and  duly  excepted 
to  its  allowance  by  the  court.  '"  Said  witness  testified,  against 
the  defendants'  objection,  that  he  had  two  claims  against 
said  Munter  &  Brother,  for  about  $1,800,  contracted  August 
15th,  1878,  which  came  into  his  hands  in  December,  1878, 
and  were  past-due  and  still  unpaid  :  to  which  ruling  of  the 
court,  admitting  said  evidence,  defendants  excepted.  Another 
witness  for  plaintiff  was  permitted  to  testify  as  to  the  insol- 
vency of  said  Munter  &  Brother,  against  the  objection  of 
defendants,  and  stated,  on  cross-examination,  *  I  know  it 
from  having  claims,  and  from  admissions  made  in  January, 
or  February,  1879.'  The  defendants  then  moved  to  exclude 
from  the  jury  said  testimony  in  reference  to  insolvency,"  and 
excepted  to  the  overruling  of  their  motion. 

"  Plaintiffs  introduced  one  Cunningham  as  a  witness,  who 
was  their  travelling  agent,  and  who  testified  that  he  was  in 
Selma7*Alabama,  on  the  24th  or  25th  December,  1878,  when 
1^  received  from  plaintiffs  a  telegram  to  go  to  Montgomery, 
M^see  about  matters  of  M.  Munter  &  Brother;  that  he  came 
to  Montgomery  on  25th  December,  and  found  the  store  of 
Mupier  <fe  Brother  closed,   and   in  the  hands  of  the  sheriff ; 

that  Be  was  informed  the  sugar  and  molasses,  the  subject  of 
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this  suit,  Lad  been  sent  from  the  railroad  depot  in  Mont- 
gomery directly  to  the  defendants'  store  ;  that  he  called 
upon  defendants,  who,  upon  his  first  visit,  declined  to 
acknowledge  that  they  had  ever  received  the  sugar  and 
molasses,  stating,  in  reply  to  his  inquiries,  that  they  did  not 
know  whether  they  had  received  it  or  not  from  M.  Munter  & 
Brother  ;  but  that,  on  a  subsequent  call  upon  them,  an  hour 
of"  two  later,  they  stated  that  they  had  the  sugar  and 
molasses,  that  it  was  their  property,  and  that  they  had  paid 
their  money  for  it.  Witness  testified  that  he,  as  the  agent 
of  plaintiffs,  made  a  demand  upon  defendants  for  the  sugar 
and  molasses,  which  was  refused ;  that  the  sugar  claimed 
was,  at  the  time  of  the  trial,  worth  one  cent  per  pound  more 
than  invoice  price,  as  shown  in  plaintiffs'  account  attached 
to  the  deposition  of  Flash,  and  that  the  molasses  was  worth 
ten  cents  per  gallon  more  at  the  time  of  the  trial. 

"  It  was  in  evidence,  also,  that  plaintiffs  offered  to  return 
to  said  Munter  &  Brother  their  acceptance  given  in  payment 
for  said  sugar  and  molasses,  before  suit  was  commenced 
against  these  defendants  ;  also,  that  defendants  did  business 
in  Montgomery,  on  the  same  street,  and  on  the  same  block 
with  said  Munter  &  Brother,  at  and  before  the  time  of  these 
Yarious  transactions  between  them,  and  that  they  were  on 
friendly  terms  ;  also,  that  defendants  received  the  goods 
directly  from  the  railroad  depot  in  Montgomery,  and  were  to 
credit  Munter  &  Brother  for  them  on  their  account,  at  their 
invoice  price.  One  of  the  defendants  testified,  that  said 
Munter  &  Brother  were  indebted  to  defendants  in  a  con- 
siderable amount,  for  groceries,  bagging,  ties,  &g.,  in  which 
the  defendants  were  regular  dealers  ;  that  said  defendants 
were  pressing  them  for  payment ;  and  that  there  was  a 
balance  still  due  to  defendants  from  said  Munter  &  Brother, 
after  they  had  been  credited  with  the  amount  allowed  for 
the  said  sugar  and  molasses.  The  deputy-sheriff,  Boothe, 
plaintiffs'  witness,  was  permitted  to  testify,  against  the 
defendants'  objection,  that  after  the  executions  against 
Munter  <fe  Brother  were  put  in  his  hands,  he  found  at  the 
store  of  PoUak  &  Co.  boxes  of  goods  with  the  name  of  M. 
Munter  &  Brother  partially  erased,  but  enough  remained  to 
make  it  appear  that  the  name  attempted  to  be  erased  was 
that  of  Munter  &  Brother  ;  and  the  defendants  excepted  to 
the  action  of  the  court  in  admitting  this  evidence.  It  was 
shown  by  plaintiffs  also,  upon  cross-examination  of  Munter, 
witness  for  defendant,  that  within  a  few  months  after  the 
confession  of  said  judgment  by  Munter  &  Brother,  in  favor 
of  Lehman,  Durr  &  Co.,  a  store  was  opened  near  the  defend- 
ants' store,  in  and  by  the  name  of  B.   Munter,  wife  of  said 


632  SUPKEME  COURT  [Dec.  Term, 

[Loeb  &  Bro.  v.  Flash  Brothers.] 

witness  Munter,  recently  of  the  firm  of  M.  Munter  &  Brother ; 
that  said  Munter  was  a  clerk  in  said  store  of  his  wife ;  that 
defendants  were  selling  them  goods  and  supplies  on  a  credit ; 
and  that  said  establishment  of  B.  Munter  was  still  open,  and 
managed  by  said  Munter.  It  was  proved,  also,  that  the 
Munter  who  was  in  New  Orleans,  was  not  the  Munter  of 
Munter  &  Fab6r." 

"  This  was,  substantially,  all  the  evidence  in  the  case  ;  and 
the  court  thereupon  charged  the  jury,  among  other  things, 
that  although  M.  Munter  &  Brother  may  have  been  indebted 
to  the  defendants,  such  indebtedness  was  not  such  a  valua- 
ble consideration  as  to  constitute  the  defendants  purchasers 
for  a  valuable  consideration  of  the  goods  in  controversy.  To 
this  charge  the  defendants  excepted,"  and  also  to  each  of 
the  following  charges,  which  were  given  by  the  court  on  the 
request  of  the  plaintiffs  : — 

"  1.  It  is  a  fraud  in  law,  for  one  merchant,  being  insolvent, 
to  obtain  goods  from  another  merchant  under  the  pretense 
of  a  purchase,  not  intending  at  the  time  or  expecting  to  be 
able  to  pay  for  the  same ;  and  the  merchant  thus  defrauded 
has  the  right  to  claim  the  goods  so  obtained  from  him,  in 
the  hands  of  the  purchaser,  or  in  the  hands  of  one  to  whom 
the  purchaser  delivered  them  in  part  satisfaction  of  an  exist- 
ing indebtedness. 

"  2.  If  the  original  purpose  of  Munter  &  Brother  was  to 
obtain  the  goods  in  controversy  Without  paying  for  them, 
and,  with  like  intent,  they  authorized  plaintiffs  to  draw  on 
them,  and  accepted  the  bill  of  exchange  read  in  evidence  ; 
then,  the  plaintiffs,  by  taking  said  bill  of  exchange,  if  they 
were  ignorant  of  said  fraudulent  purpose,  were  not  thereby 
estopped  or  debarred  of  their  right,  on  discovering  the  fraud 
attempted  to  be  perpetrated  on  them,  to  reclaim  the  goods 
so  obtained  from  them. 

"  3.  If  the  jury  find,  from  the  evidence,  that  though  plain- 
tiffs took  the  acceptance  of  Munter  &  Brother,  in  payment 
of  the  goods  in  controversy,  after  the  goods  had  passed 
from  the  plaintiffs'  possession  into  the  possession  of  Munter 
&  Brother,  yet,  at  the  time  of  said  acceptance,  they  had  no 
knowledge  of  Munter  &  Brother's  insolvency,  or  intention  on 
their  part  not  to  pay  for  the  goods ;  then,  this  taking  of  the 
note  of  Munter  &  Brother  will  not  amount  to  a  waiver  of  any 
fraud  that  may  have  been  practiced  upon  them,  the  said  plain- 
tiffs, or  a  ratification  of  the  contract. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  Munter 
&  Brother  were  in  failing  circumstances  at  the  time  they  got 
the  goods  from  plaintiffs,  and  knew  themselves  to  be  so, 
and  gave  their  acceptance  at  thirty  days,  in  payment  for  said 
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goods,  with  no  reasonable  expectation  or  intention  at  tlie 
time  of  paying  for  them  ;  and  that  phiintiffs  dealt  with  them 
in  good  faith,  and  without  knowledge  of  the  circumstances 
of  Munter  &  Brother  ;  then,  the  conduct  of  Munter  &  Brother 
was  a  fraud  upon  these  plaintiffs,  which  rendered  the  con- 
tract voidable  at  the  election  of  said  plaintiffs,  seasonably 
expressed,  and  gave  them  the  right  to  rescind  the  contract 
and  demand  the  goods. 

"  5,  If  Munter  &  Brother  got  no  title,  by  reason  of  a 
fraud  upon  Flash  Brothers,  then  Loeb  &  Brother,  who  bought 
from  them,  took  no  better  title  than  Munter  &  Brother  had, 
unless  they  show  that  they  purchased  for  value,  and  without 
notice  of  any  facts  or  circumstances  to  put  them  upon  inquiry 
in  regard  to  the  defect  of  Munter  &  Brother's  title  to  the 
goods. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  the  goods 
were  shipped  by  plaintiffs,  at  New  Orleans,  to  M.  Munter 
&  Brother,  at  Montgomery,  by  mistake,  and  not  pursuant  to 
a  purchase  and  sale  of  them ;  and,  after  the  arrival  of  the 
goods  at  Montgomery,  Munter  &  Brother,  being  then  insol- 
vent, and  not  intending  or  expecting  to  be  able  to  pay  for 
them,  took  possession  of  the  goods,  and  wrote  to  plaintiffs 
to  draw  for  the  amount  at  thirty  days ;  and  that  plaintiffs, 
being  ignorant  of  the  insolvency  of  Munter  &  Brother,  and 
of  their  intention  not  to  pay  for  the  same,  drew  the  bill  of 
exchange  read  in  evidence,  and  took  the  same  after  accept- 
ance by  Munter  &  Brother ;  then,  the  taking  of  such  bill  of 
exchange  did  not  estop  or  debar,  plaintiffs,  on  discovering 
the  fraud  perpetrated  upon  them,  from  reclaiming  the  goods 
from  Munter  &  Brother ;  or  from  the  defendants,  if  they 
obtained  the  goods  from  Munter  &  Brother  in  part  satis- 
faction of  an  existing  debt. 

"  7.  If  the  jury  believe,  from  the  evidence,  that  the  goods 
were  obtained  from'  plaintiffs,  by  Munter  &  Brother,  by  fraud  ; 
and  that  the  bill  of  exchange  read  in  evidence  was  accepted 
by  Munter  &  Brother  for  the  price  of  the  goods ;  and  that 
plaintiffs  negotiated  the  said  bill  of  exchange  before  discov- 
ering the  fraud  perpetrated  upon  them,  and  afterwards  took 
up  the  same,  and  it  has  not  been  paid  by  Munter  &  Brother  ; 
then,  the  negotiation  of  said  bill  of  exchange  would  not  estop 
or  debar  plaintiff^  of  their  right,  after  discovering  the  fraud, 
to  reclaim  the  goods  in  the  hands  of  Munter  &  Brother,  or 
in  the  hands  of  defendants,  if  they  obtained  the  same  from 
Munter  &  Brother  in  part  satisfaction  of  an  existing  indebt- 
edness. 

"  8.  If  the  jury  find,  from  the  evidence,  that  the  plaintiffs 
are  entitled  to  recover,  the  measure  of  their  recovery  is  the 
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value  of  the  goods ;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  sugar  is  now  worth  one  cent  per  pound  more, 
and  the  molasses  ten  cents  per  gallon  more,  than  the  price 
stated  in  the  account  attached  to  the  deposition  of  Flash, 
this  additional  value  should  be  added  to  the  value  stated  in 
said  account,  and  their  verdict  should  be  for  the  whole  sum 
thus  ascertained. 

"  9.  If  the  jury  believe,  from  the  evidence,  that  the  goods 
in  controversy  were  obtained  from  the  plaintiffs  in  the  man- 
ner stated  in  the  deposition  of  Flash,  and  that  when  Munter 
&  Brother  applied  to  purchase  the  goods,  they  were  in  fact 
insolvent,  and  did  not  expect  or  intend  to  pay  for  the  goods  ; 
and  that  with  like  intent,  after  the  arrival  of  the  goods  at 
Montgomery,  Munter  &  Brother  wrote  to  plaintiffs,  author- 
izing them  to  draw  for  the  amount  of  the  goods ;  and  that 
the  plaintiffs,  having  no  knowledge  of  said  intent  of  Munter 
&  Brother  not  to  pay  for  the  goods,  drew  the  bill  of  exchange 
read  in  evidence,  and  said  bill  was  not  paid  at  maturity  by 
Munter  &  Brother  ;  then,  plaintiffs  had  the  right,  within  a 
reasonable  time  after  discovering  the  fact  that  said  goods 
were  obtained  from  them  fraudulently,  as  aforesaid,  to  re- 
claim the  goods  from  Munter  &  Brother,  or  from  these  de- 
fendants, if  the  proof  shows  that  they  obtained  the  goods 
from  Munter  &  Brother  in  part  satisfaction  of  an  existing 
indebtedness," 

The  defendants  excepted  to  each  of  these  charges,  and  also 
to  the  charge  given  by  the  court  of  its  own  motion  ;  and 
they  then  requested  numerous  charges,  twenty  in  all,  which 
the  court  refused  to  give  ;  and  to  the  refusal  of  each  they 
duly  excepted.  As  the  court  does  not  pass  upon  the  cor- 
rectness of  these  charges  in  detail,  and  the  legal  points 
involved  appear  from  the  charges  given,  it  is  not  necessary 
to  state  them. 

The  several  rulings  of  the  court  on  the  evidence,  the  several 
charges  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 

Sayre  &  Graves,  and  Watts  &  Sons,  for  appellants. — This 
case  does  not  fall  within  the  principle  stated  by  the  Supreme 
Court  of  the  United  States,  in  Donaldson  y,  Farivell,  93  U.  S. 
633.  To  come  within  that  principle,  there  must  be — 1st,  an 
attempt  to  buy  on  credit,  with  the  intent  not  to  pay ;  2d,  the 
purchaser  must  be  insolvent ;  3d,  a  sale,  as  the  result  of  the 
attempt;  4th,  a  fraudulent  concealment  of  the  insolvency, 
and  of  the  intent  not  to  pay  ;  5th,  the  vendor  must  have  been 
induced  to  sell  by  such  fraudulent  concealment.  It  is  not 
pretended  that  Munter  was  guilty  of  any  active,  affirmative 


1880.]  OF  ALABAMA.  635 

[Loeb  &  Bro.  v.  Flash  Brothers.] 

fraud,  since"he  made  no  representations  whatever ;  and  fraud 
can  not  be  implied  from  his  silence,  since  he  was  not  asked 
or  allowed  to  speak.     He  was  notified  in  advance,  by  the 
demand  for  a  reference,  that  his  ability  to  buy  goods  de- 
pended, not  on  what  he  might  say  for  himself,  but  on  the 
response  of  the  referee.     This  enforced  silence  can  not  be 
construed  as  a  fraudulent  concealment  on  his  part. — Benja- 
min on  Sales,  314-15;   Van  Arsdale  v.  Howard,  5  Ala.  596. 
Nor  was  there  any  sale,  or  any  other  act  on  the  part  of  Flash 
Brothers,  induced  by  any  thing   said  or  done  by  Munter 
while  in  New  Orleans.     The  testimony  of  Flash  himself,  the 
only  witness  examined  as  to  the  transaction,  clearly  shows 
that  the  proposal  of  Munter  was  rejected,  and  purposely  re- 
jected, after  receiving  unfavorable  reports  from  Montgomery  ; 
and  the  letter  of  Flash  Brothers,  of  November  28,  is  to  the 
same  eflfect.     But  a  part  of  the  goods,  the  part  now  sued  for, 
had  already  been  shipped,  either  by  mistake  of  their  own 
clerk,  or,  in  violation  of  instructions,  by  the  railroad ;  and 
"  as  the  goods  had  gone,"  though  "  sent  in  error,"  they  drew 
on  Munter  &  Brother  for  the   price,   and  their  draft  was 
accepted  and  returned,  according  to  their  instructions.     This 
is  the  only  sale  disclosed  by  the  evidence,  and  it  was  con- 
summated in  Montgomery,  when  the  draft  was  returned.     It 
was  an  independent  transaction,  having  no  connection  with 
anything  said  or  done  by  Munter  in  New  Orleans.     It  origi- 
nated in  a  mistake,  for  which  Munter  was  not  in  any  way  re- 
sponsible, and  with  which  he  had  no  agency :  he  simply  ac- 
cepted the  proposition  made  to  him  by  Flash  Brothers.    This 
was  done,  too,  with  full  knowledge  of  all  the  facts,  when  they 
might  have  recovered  the  goods  shipped  by  mistake,  or  sued 
the  railroad  company  for  damages.     Even  if  the  goods  had 
been  obtained  by  fraud,  this  would  have  been  a  waiver  of 
the   fraud,  and  -an  affirmance   of  the  contract. —  Gilmer  v. 
Ware,  19  Ala.  258  ;  2  Hilliard  on  Torts,  144 ;  Benjamin  on 
Sales,  319.     The  title  to  the  goods  having  passed  to  Mun- 
ter &  Brother,  the  appellants  are  entitled  to  protection  as 
innocent  purchasers  for  value. — Craivford  v.  Kirhsey,  55  Ala. 
282.     If  the  appellants  were  innocent  purchasers,  all  the 
evidence  which  was  admissible  only  on  the  ground  of  fraud, 
was  irrelevant  and  illegal. — Allen,  Bethune  &  Co.  v.  Maury 
dt  Co.,  at  the  present  term  ;  Johnson  v.  Br.  Banh,  7  Ala.  379. 
Aside  from  all  other  questions,  the  charge  of  the  court  as 
to  the  measure  of  damages  must  work  a  reversal. — JenJdns 
V.  McConico,  26  Ala.  246. 

E.  P.  MoRBiSETT,  and  D.  S.  Troy,  contra. — 1.    The  facts 
show  that  Munter  &  Brother  were  insolvent  when  they  pur- 
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chased  tbe  goods  now  in  controversy,  and  knew  themselves 
to  be  insolvent.  They  bought  on  thirty  days'  time,  not 
intending  to  pay  for  the  goods  ;  and  Flash  Brothers  dealt 
with  them  in  good  faith,  in  ignorance  of  their  insolvency, 
and  with  no  reasonable  means  of  ascertaining  it.  These  facts 
alone,  without  any  active  artifice  or  misrepresentation  on 
the  part  of  Munter  &  Brother,  constitute  a  fraud  on  Flash 
Brothers,  vitiating  the  contract  of  purchase,  and  rendering  it 
voidable,  at  their  election,  seasonably  expressed.  This  prop- 
osition is  abundantly  sustained  by  the  highest  judicial 
authority,  both  in  England  and  in  this  country. — Noble  v. 
Adams,  7  Taunton,  59 ;  Benjamin  on  Sales,  1st  ed.,  321-2  ; 
Donaldson  v.  FariveU  dt  Co.,  93  U.  S.  633  ;  Foivell  v.  Bradlee, 
9  G.  &  J.  (Md.)  221 ;  Takott  v.  Henderson,  31  Ohio.  162 ; 
Durell  V.  Haley,  1  Paige,  492 ;  Lupin  v.  Marie,  2  Paige,  169 ; 
Milliard  on  Contracts,  vol.  1.  p.  332. 

2.  Loeb  &  Brother,  receiving  the  goods  from  Munter 
&  Brother,  directly  from  the  railroad  depot  in  Montgomery, 
at  New  Orleans  invoice  price  (Munter  &  Brother  paying  the 
freight),  as  a  credit  upon  an  antecedent  debt  by  open  account, 
upon  which  they  had  been  pressing  Munter  &,  Brother 
for  payment,  can  not  be  regarded  as  innocent  transferrees. 
Hill.  Contracts,  vol.  1,  p.  331 ;  Bump  on  Fraud.  Conv.  483 ; 
Pringle  v.  Phillips,  5  Sandf.  N.  Y.  157 ;  Root  v.  French, 
13  Wendell,  570 ;  Foivell  v.  Bradlee,  9  G.  &  J.  (Md.)  278 ; 
Loeb  &  Bro.  v.  Feters,  63  Ala.  243 ;  Butler  v.  Harrison,  Cowp. 
565  ;  Barnard  v.  Campbell,  58  N.  Y.  73. 

3.  It  is  no  reply  to  the  allegation  of  fraud  in  the  trans- 
action, that  Munter  did  not  succeed  in  carrying  out  his 
fraudulent  design  in  the  city  of  New  Orleans.  In  view  of 
the  evidence,  the  fallacy  of  this  argument  is  apparent.  The 
event  shows  that  Munter  did  accomplish  his  object — did 
overreach  Flash  Brothers,  and  got  possession  of  the  goods  he 
sought  to  get,  within  a  few  days  after  his  return  from  that 
city.  That  the  fraud  was  not  consummated  on  the  first  day 
he  attempted  it,  does  not  change  the  character  of  the  trans- 
action, or  convert  the  fraud  into  an  honest  purchase.  Nor 
does  the  draft  drawn  by  Flash  Brothers  amount  to  a  con- 
firmation of  the  fraud. — Bigelow  on  Fraud,  185 ;  Kerr  on 
Fraud  and  Mistake,  296  ;  Morse  v.  Royal,  12  Vesey,  373. 

4.  There  was  no  error  in  the  admission  of  the  testimony 
of  Shaver  and  others,  to  show  a  conspiracy  between  Munter 
&  Brother  and  Loeb  k  Brother,  by  proof  of  other  transac- 
tions of  like  character,  occurring  about  the  same  time,  to 
defraud  strangers ;  Munter  &  Brother  purchasing  on  a 
credit,  and  Loeb  <fe  Brother  receiving  the  goods  as  fast  as 
they  arrived,  on  an  account  held  by  them  against  Munter 
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&  Brother,  who,  immediately  afterwards,  confessed  judg- 
ments for  a  large  amount,  and  retired  from  business. — Snod- 
grass  v.  Branch  Bank,  25  Ala.  161  ;  115  Mass.  514. 

5.  There  is  no  error  in  the  charge  as  to  the  amount  of 
damages  the  plaintiffs  were  entitled  to  recover.  The  only 
evidence  of  the  value  of  the  goods  was  their  value  at  the 
time  of  the  trial.  If  defendants  objected  to  that  value,  they 
should  have  offered  other  evidence.  As  wrong-doers,  they 
can  not  complain. — Johnson  v.  3Iarshall,  34  Ala.  522.  If  they 
regarded  the  charge  as  too  explicit,  or  inexplicit,  they  should 
have  asked  explanatory  or  additional  charges. — Magee  v. 
Btllingsle^f,  3  Ala.  703.  Charges  must  be  construed  in  con- 
nection with  the  evidence ;  and  if,  when  thus  construed  and 
applied,  they  are  correct,  though  erroneous  as  universal  prop- 
ositions, they  do  not  warrant  a  reversal. — 32  Ala.  12G. 

6.  Having  indorsed  the  bill  to  the  Hiberian  Bank,  Flash 
Brothers  became  liable  on  their  indorsement  for  its  payment ; 
and  having  it  in  their  possession  after  maturity,  the  pre- 
sumption is  that  they  paid  it. — Dugan  v.  United  States, 
3  Wheaton,  172  ;  2  Wallace,  121 ;  Mayberrij  v.  Morris,  62 
Ala.  117. 

STONE,  J. — In  instructing  the  jury  as  to  the  measure  ot 
damages  in  this  case — an  action  of  trover — the  City  Court 
used  the  following  language  :  "If  the  jury  believe  from  the 
evidence  that  the  sugar  is  worth  now  one  cent  per  pound 
more,  and  the  molasses  ten  cents  per  gallon  more,  than  the 
prices  stated  in  the  account  attached  to  the  deposition  of 
Flash,  this  additional  value  should  be  added  to  the  value 
stated  in  said  account,  and  their  verdict  should  be  for  the 
whole  sum  thus  ascertained."  The  prices  stated  in  the 
account  were  the  proximate  value  of  the  goods,  when  they 
went  into  the  possession  of  the  defendants.  A  wrongful  con- 
version of.  the  goods  of  another  does  not  divest  the  title  of 
the  owner,  or  clothe  the  wrong-doer  with  a  right  or  title  in 
the  thing  converted.  A  suit  and  judgment  for  the  plaintiff 
works  no  change  of  ownership.  Payment  of  a  judgment  thus 
recovered  consummates  the  transfer,  and  vests  the  title,  from 
that  time,  in  him  who  has  converted  it. — 1  Addison  on  Con- 
tracts, 441-2;  Firemen's'  Ins.  Co.  v.  Cochran,  27  Ala.  228; 
2  Brick.  Digest,  488,  §  13.  The  right  of  property  remaining 
in  the  plaintiffs  all  through  the  pendency  of  the  suit,  every 
moment  the  chattel  was  detained  wrongfully  from  them  was 
itself  a  conversion  ;  and  hence  a  large  latitude  is  allowed  in 
fixing  the  precise  time  of  the  wrongful  act.  Out  ot  this  grew 
the  principle,  that  in  assessing  damages  the  jury  had  the 
entire  latitude  between  the  first  act  of  conversion  and  the 
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trial.  The  rule  is  thus  stated  in  Jenkins  v.  McGonico,  26  Ala. 
213  :  "  The  true  measure  of  damages,  in  an  action  of  trover, 
where  the  thing  converted  has  a  fixed  value,  is  that  value  at 
the  time  of  conversion  ;  and  the  jury  may  give  interest 
upon  it.  If  the  value  is  fluctuating,  the  jury  may  take  its 
highest  value  at  any  time  between  the  conversion  and  the 
trial." — See,  also,  btrong  v.  Strong,  6  Ala.  345 ;  T'atum  v. 
Manning,  9  Ala.  149 ;  Lee  v.  Matthews,  10  Ala  688  ;  Eioing  v. 
Blount,  20  Ala.  694. 

There  are  strong  reasons  for  leaving  this  question  discre- 
tionary with  the  jury.  First :  Trover  is,  to  some  extent,  an. 
equitable  action,  and  many  circumstances  may  ent^r  into  the 
transaction,  requiring  either  full  damages,  or  mitigating 
defendant's  conduct  and  consequent  liability  to  simple  com- 
pensation.—  Williams  v.  Crum,  27  Ala.  468 ;  Lee  v.  Maltheios, 
10  Ala.  682  ;  Gray  v.  Cochran,  8  Port.  191  ;  Conner  v.  Allen, 
33  Ala.  515  ;  Dent  v.  Chiles,  5  St.  &  Por.  383.  Second  :  Con- 
versions are  sometimes  willful  and  wanton  ;  while  at  other 
times  they  are  innocently  perpetrated,  by  becoming  the  igno- 
rant bailee  or  receiver  of .  goods,  which  had  been  converted 
by  another.  These  varying  phases  of  the  question  render  it 
eminently  proper  that  juries  should  be  clothed  with  a  dis- 
cretion, in  determining  whether  they  will  give  to  plaintiffs 
the  benefit  of  a  rise  in  the  value  of  the  chattel  sued  for,  which 
took  place  after  the  first  act  of  conversion.  We  adhere  to 
the  rule  declared  in  Jenkins  v.  il/cConico,  both  because  it  has 
been  a  long-settled  rule  in  this  court,  and  because  we  approve 
it  in  principle.  The  City  Court  erred  in  the  charge  copied 
above. 

As  what  we  have  said  above  necessarily  workes  a  reversal 
of  this  ease,  we  propose,  in  the  farther  progress  of  this  opin- 
ion, to  notice  only  the  questions  which  we  think  should 
enter^into  the  second  trial.  We  do  not  propose  to  consider 
all  the  questions  in  detail.  There  appears  to  be  no  contro- 
versy, or  contrariety  of  opinion,  as  to  the  right  of  Flash 
Brothers  to  maintain  the  action  of  trover,  if  the  suit  were 
against  Munter  Brothers,  provided  Munter  Brothers  obtained 
the  goods,  when  they  were  insolvent,  or  in  failing  circum- 
stances, with  no  intention  or  reasonable  expectation  of  paying 
for  them,  and  without  disclosing  their  condition,  or  furnish- 
ing the  means  of  such  information  to  Flash  Brothers.  We 
think  this  a  sound  principle — sound  alike  in  law  and  in 
morals — and  we  adopt  it  as  a  necessary  safeguard  in  com- 
mercial dealings.  In  Donaldson  v.  Farivell,  93  U.  8.  (3  Otto) 
631,  the  principle  is  thus  stated  :  *'  The  doctrine  is  now 
established  by  a  preponderance  of  authority,  that  a  party 
not  intending  to  pay,  who  .  .  induces  the  vendor  to  sell 
Vol.  lxt. 
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him  goods  on  credit,  by  fraudulently  concealing  his  insol- 
vency and  his  intent  not  to  pay  for  them,  is  guilty  of  a  fraud, 
which  entitles  the  vendor,  if  no  innocent  third  party  has 
acquired  an  interest  in  them,  to  disaffirm  the  contract,  and 
recover  the  goods."  And  in  a  note  to  section  440,  Amer.  ed., 
of  Benjamin  on  Sales,  it  is  said,  this  rule  prevails  when  the 
purchaser  did  not  intend  to  pay,  *'  although  there  were  no 
fraudulent  misrepresentations,  or  false  pretenses."  Very 
many  authorities  are  cited  in  support  of  this  proposition ; 
but  there  are  respectable  authorities  the  other  way. — See, 
also,  the  numerous  authorities  cited  on  the  briefs  of  counsel. 
The  principle  we  are  discussing  is  of  rather  modern  growth, 
but  it  is  a  growth  upward  in  commercial  morals.  No  greater 
wrong  could  be  inflicted  on  a  wholesale  dealer,  than  for  an 
insolvent  buyer  to  obtain  his  merchandise  on  credit,  without 
intention  or  means  to  pay  for  them,  and  without  disclosing 
his  true  condition  to  the  seller.  We  are  content,  however, 
.  to  leave  the  principle  as  we  have  stated  it  above. 

It  is  contended  for  appellants  that  the  principle  stated 
above  does  not  apply  to  this  case,  because  Munter  made  no 
false  representations  of  his  solvency — in  fact,  made  no  rep- 
resentations at  all ;  that  he  was  not  interrogated  as  to  his 
financial  condition,  and  therefore  committed  no  fraud,  either 
by  false  statement,  or  by  concealment ;  that  he  was  asked 
for  a  reference,  gave  a  reliable  one,  and  the  response  of  the 
referee  was  unsatisfactory.  What  they  contend  is,  that  with 
full  knowledge  of  the  commercial  standing  of  Munter  Broth- 
ers— knowledge  obtained  from  their  own  correspondent,  as 
well  as  from  the  referee  furnished — Flash  Brothers,  choosing 
between  evils,  concluded  to  take  the  risk,  as  to  the  goods  which 
had  been  shipped  to  Montgomery  through  mistake,  and 
therefore  made  the  sale  with  full  knowledge  they  were  extend- 
ing credit  to  an  unreliable  house.  In  connection  with,  and 
support  of  this  proposition,  it  is  claimed  that  no  sale  was 
made  to  Munter  Brothers  until  after  the  goods  reached 
Montgomery. 

The  facts  of  this  case,  in  brief,  are,  that  Flash  Brothers 
were  merchants  in  New  Orleans,  doing  business  as  "  whole- 
sale grocers,  general  commission  and  produce  merchants." 
Munter  Brothers  and  Loeb  &  Brother  were  each  mercantile 
firms,  doing  business  in  Moutgomery,  their  stores  and  places 
of  business  being  in  said  city.  On  the  26th  and  27th  Novem- 
ber, 1878,  Munter  Brothers  applied  to  Flash  Brothers  to 
purchase  merchandise  on  thirty  days'  time,  their  credit  rates 
of  sale.  Flash  Brothers  required  a  reference,  and  Farley, 
Spear  &  Co.,  bankers  in  Montgomery,  were  given  as  refer- 
ees.    Flash  Brothers  inquired  of  Farley,  Spear  &  Co.,  by 
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telegram,  and,  on  the  27th  November,  received  a  reply  which 
was  not  satisfactory.  They  immediately  Avrote  to  Munter 
Brothers  that  they  could  not  fill  their  order,  without  such 
acceptance  as  they.  Flash  Brothers,  could  use.  By  some 
mistake,  however,  part  of  the  goods  ordered  had  been  shipped 
to  Munter  Brpthers  at  Montgomery.  This  shipment  could 
not  have  been  earlier  than  the  27th.  The  letter  of  Flash 
Brothers,  declining  to  fill  the  order,  was  probably  received 
by  Munter  Brothers  before  the  goods  arrived,  as  mail  trains 
notably  out- travel  freight  trains.  We  are  not  informed  by 
the  record  when  the  letter  was  received,  or  when  the  goods 
arrived.  After  the  goods  arrived  in  Montgomery,  date  not 
given,  Munter  Brothers  wrote  Flash  Brothers,  informing  them 
of  their  arrival,  and  directing  them  to  draw  on  them  at  thirty 
days.  Flash  testifies  he  did  this,  "as  the  goods  had  gone." 
The  letter  inclosing  this  draft  is  dated  December  6th,  1878  ; 
and  we  suppose  this  was  soon  after  the  receipt  of  Munter's 
letter,  giving  notice  of  the  receipt  of  the  goods.  The  writing 
and  mailing  of  this  letter,  December  6,  must  be  treated  as 
the  consummation  of  the  contract ;  it  was  then  their  two 
minds  came  together.  All  before  that  was  negotiation.  The 
argument  here  made  is,  that  inasmuch  as  Flash  Brothers, 
before  they  agreed  to  treat  the  transaction  as  a  sale,  had  full 
information  and  warning  of  the  commercial  standing  of  Mun- 
ter Brothers,  they  could  not  be,  and  were  not  defrauded. 

If  this  case  stood  alone  on  the  facts  summarized  above, 
we  would  be  inclined  to  agree  with  appellant's  counsel ;  at 
least,  in  the  absence  of  facts  and  circumstances  tending  to 
show  to  the  jury  that,  at  the  time  of  making  the  purchase, 
Munter  Brothers,  being  insolvent,  either  did  not  intend  to 
pay  for  the  goods,  or  had  no  reasonable  expectation  of  doing 
so.  Of  course,  what  their  intentions,  or  reasonable  expecta- 
tions were,  could  rarely  be  the  subject  of  positive  proof. 
These  inquiries  would  rest  with  the  jury,  on  a  proper 
weighing  of  all  the  facts  and  circumstances  in  evidence.  But, 
on  the  trial  of  this  case,  it  was  shown  that,  at  and  before  the 
arrival  of  the  goods  in  Montgomery,  Munter  Brothers  were 
considerably  indebted  to  Loeb  &  Brother  by  account,  which 
the  latter  were  pressing  for  payment ;  and  that  when  the 
goods  arrived,  they  were  not  carried  to  the  store  of  Munter 
Brothers,  but  were  carted  directly  from  the  railroad  to  the 
store  of  Loeb  &  Brother,  and  placed  therein  as  the  merchan- 
dise of  the  latter.  A  credit  was  allowed  and  entered  on  the 
outstanding  account  of  Munter  Brothers  by  Loeb  &  Brother, 
for  the  amount  of  the  original  cost  of  the  goods,  but  no  credit 
was  allowed  for  the  expense  of  railroad  transportation. 
Cunningham,  agent  of  Flash  Brothers,  who  visited  Montgom- 

Voii.  LXV. 


1880.]  OF  ALABAMA.  541 

[Loeb  &  Bro.  v.  Flash  Brothers.] 

ery  December  25th,  to  look  after  the  interest  of  his  employ- 
ers growing  out  of  this  transaction,  testified,  "  that  he  received 
information  that  the  sugar  and  molasses  [the  articles  bought] 
had  been  sent  from  the  railroad  depot  in  Montgomery,  di- 
rectly to  the  store  of  defendants,  Loeb  &  Brother  ;  that  he 
called  upon  defendants,  who  declined,  upon  his  first  visit,  to 
acknowledge  that  they  had  ever  received  the  sugar  and 
molasses ;  stating,  in  response  to  his  inquiries,  that  they 
did  not  know  whether  they  had  received  it  or  not  from  M. 
Munter  &  Brother;  but  that  upon  a  subsequent  call  upon  them, 
an  hour  or  two  later,  they  stated  they  had  the  sugar  and* 
molasses,  that  it  was  their  property,  and  that  they  bad  paid 
their  money  for  it."  The  testimony  does  not  inform  us 
whether,  at  the  time  Munter  Brothers  wrote  Flash  Brothers 
the  goods  had  arrived,  they  had  been  carted  from  the  depot 
•  to  the  store  of  Loeb  &  Brother,  or  whether  the  removal  was 
made  afterwards.  The  fact,  however,  that  they  were  never 
carried  to  the  store  of  Munter  brothers,  but  went  directly  to 
the  store  of  Loeb  &  Brother,  tends  to  show  that  at,  or  before 
their  arrival,  it  was  agreed  or  understood  that  they  should  be 
so  delivered,  and  thus  used  in  part  liquidation  of  the  account 
of  Munter  Brothers  with  Loeb  &  Brother.  On  such  testi- 
mony, if  believed,  and  not  rebutted,  a  jury  would  feel  author- 
ized to  find  there  had  been  such  agreement,  dating  back  at 
least  to  the  time  of  the  arrival  of  the  goods,  if  not  to  an 
earlier  date. 

When  a  retail  merchant  buys  in  quantity  from  a  wholesale 
dealer,  the  ostent  of  the  transaction  is,  that  he  buys  to  sell 
again  in  the  regular  course  of  his  business.  The  profits  of 
his  enterprise  consist  in  the  sum  of  his  sales,  less  the  cost  of 
his  merchandise  and  the  expense  of  the  business.  If,  at  his 
own  expense  of  time  and  money,  he  visit  a  distant  mart, 
and  there  purchase  goods,  ship  them,  and,  beforis  receiving 
them  actually  into  his  possession,  sell  them  to  another  mer- 
chant at  cost,  making  no  charge  for  transportation,  it  needs 
no  calculation  to  show  that  this  is  a  losing  business.  Legit- 
imate time-purchases  by  merchants  are  ordinarily  made  on 
the  expectation,  in  part,  that  by  sales  of  the  merchandise 
the  purchaser  will  put  himself  in  funds,  with  which  to  pay 
his  own  debt  contracted  in  the  purchase.  If,  instead  thereof, 
he  dispose  of  them  in  gross  to  another  merchant,  not  at  profit, 
but  at  a  loss, — not  for  money,  but  in  payment  of  an  antece- 
dent debt ;  and  if  he  is  at  the  time  in  failing  or  insolvent 
circumstances,  this,  unexplained,  tends  to  show  that  he  did 
not  intend  or  expect  to  pay  for  the  goods. 

We  state  the  following  as  legal  principles  applicable  to 
the  testimony  bearing   on   the   question   of  sale   by  Flash 
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Brothers  to  Munter  Brothers,  and  the  sale  by  the  latter  to 
Loeb  &  Brother.  The  jury  should  have  been  instructed  to 
inquire,  first,  whether  at  the  time  of  the  purchase,  Munter 
Brothers  intended,  or  expected  to  be  able,  to  pay  for  the 
goods ;  second,  whether  Munter  Brothers,  before  they  wrote, 
informing  Flash  Brothers  of  the  arrival  of  the  goods,  had 
sold,  agreed  to  sell,  or  determined  to  turn  over  the  goods  to 
Loeb  &  Brother,  and  whether  the  goods  were  in  fact  deliv- 
ered directly  to  Loeb  &  Brother  from  the  railroad  depot ; 
third,  whether,  at  the  time  of  the  purchase,  Munter  Brothers 
were  insolvent,  or  in  failing  circumstances.  If  these  three 
propositions  be  found  by  the  jury,  the  first  negatively,  and 
the  other  two  affirmatively,  then  it  was  a  fraud  on  Flash 
Brothers,  if  Muater  Brothers  so  purchased  and  received  the 
goods,  without  informing  them  of  the  disposition  they  had 
made,  or  intended  to  make  of  the  goods,  to  Loeb  &  Brother; 
which  fraud  would  authorize  Flash  Brothers  to  renounce  the 
sale,  and  sue  in  trover  for  the  goods.  Such  fraud  would 
render  the  contract  voidable,  at  the  option  of  Flash  Brothers, 
seasonably  expressed. 

It  is  contended,  however,  that  Loeb  &  Brother  are  inno- 
cent purchasers,  and  that  this  suit  can  not  be  maintained 
against  them.  Merely  entering  a  credit  on  an  account  past 
due,  without  surrendering  any  thing  valuable,  would  not, 
under  any  circumstances,  constitute  them  bona  fide  pur- 
chasers, so  as  to  defeat  an  action  such  as  this.  But  we  go 
farther.  Receiving  the  goods  under  the  circumstances  the 
testimony  tends  to  prove,  and  on  the  terms  this  record  dis- 
closes, was  such  a  wide  departure  from  the  ordinary  methods 
of  mercantile  transactions,  as  to  put  Loeb  &  Brother  on 
inquiry  into  the  circumstances  attending  Munter  Brothers' 
purchase,  and  charges  them  with  notice  of  all  information 
which  legitimate  and  faithful  inquiry  would  have  led  to. 
They  can  claim  nothing  on  the  alleged  ground  of  bona  fide 
purchase. 

It  is  contended  for  appellants,  that  the  City  Court  erred 
in  allowing  evidence  to  be  given  of  other  transactions  about 
that  time  between  Munter  Brothers  and  Loeb  &  Brother. 
We  do  not  think  the  City  Court  erred  in  this.  There  was 
testimony  before  the  jury,  sufficient  to  raise  the  inquiry  by 
that  body,  whether  or  not  there  was  a  common  purpose  or 
conspiracy  between  Munter  Brothers  and  Loeb  &  Brother, 
to  obtain  the  merchandise  from  Flash  Brothers,  with  no 
intention  or  expectation  of  paying  for  them.  On  questions 
of  conspiracy,  when  enough  has  been  shown  to  authorize 
the  jury  to  pass  on  it,  the  rules  for  the  introduction  of  evi- 
dence are  very  liberal.  The  acts  of  each  conspirator  become 
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the  acts  of  all.  We  think  a  sufficient  predicate  had  been  laid 
in  the  unusual  features  of  this  transaction,  to  justify  inquiry 
into  other  dealings  between  these  parties,  had  about  the 
same  time. — 1  Greenl.  Ev.  §  111 ;  Freeman  v.  Scurlock, 
27  Ala.  407.  Great  latitude  is  also  allowed,  in  proving  the 
fact  of  insolvency. —  Graham  v.  Lockhart,  8  Ala.  9. 

A  question  asked  witness  Boothe  was  objectionable. 
Tanner  v.  Louisville  &  Nashville  Hailroad,  60  Ala.  621.  It  is 
not  shown,  however,  that  this  question  elicited  any  answer. 
Bwpert  V.  Elston,  35  Ala.  79.  We  do  not  find  any  error  in 
the  admission  of  evidence,  unless  Boothe  gave  evidence  in 
answer  to  the  question  noticed  abovft. 

There  is  nothing  in  the  objection  made,  that  Flash 
Brothers,  soon  after  receiving  the  accepted  draft  on  Muuter 
Brothers,  indorsed  and  transferred  it  to  Hibernia  National 
Bank.  An  act  like  this,  to  constitute  ratification,  must  be 
done  with  knowledge  of  the  facts  which  constitute  the  fraud. 
There  is  no  evidence  that  Flash  Brothers  knew  the  goods, 
on  their  arrival,  went  immediately  into  the  possession  of 
Loeb  &  Brother,  until  their  agent  visited  Montgomery,  Decem- 
ber 25th. —  Thompson  v.  Lee,  31  Ala.  292  ;  Foster  v.  Gressett, 
29  Ala.  393  ;  1  Lead.  Cases  in  Eq.,  4th  ed.,  833,  et  seq.;  Bige- 
low  on  Fraud,  184.  When  Flash  Brothers  received  the  draft 
back  from  the  bank,  and  again  became  the  owners  of  it, 
their  rights  were  re-instated,  as  if  they  had  never  negotiated 
the  paper. —  Bankhead  v.  Owen,  60  Ala.  457. 

Reversed  and  remanded. 


Long  V,  Mostyn. 

Statutory  Heal  Action  in  nature  of  Ejectments 

1.  Mortgage  of  homestead ;  wife's  signature  and  assent. — Thewife's  ''voluntary 
Bignature  and  assent,"  which  are  esRential  to  the  validity  of  a  mortgage  of  the 
homestead  by  the  husband,  are  sufficiently  shown,  when  she  signs  the  mort- 
gage with  her  husband,  and  her  name  is  mentioned  with  his  in  the  concluding 
part  of  the  instrument,  though  not  elsewhere;  but  this  effect  can  not  be  attri- 
buted to  such  signature,  when  it  is  expressly  stated  in  the  concluding  part  of 
the  deed  that  she  "joins  in  this  conveyance  for  the  sole  purpose  of  Gonvejing 
whatever  right  of  dower  she  may  have  in  and  to  the  said  property." 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  K.  Henry. 
This  action  was  brought  by   Benjamin   L.    Long,  against 
Charles  Mostyn  and  Mrs.  Anna  Mostyn,  to  recover  the  pes- 
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session  of  a  tract  of  land  containing  forty  acres,  particularly 
described  on  the  complaint,  together  with  damages  for  its 
detention  ;  and   was  commenced  on  the  2d  November,  1876. 
Charles  Mostyn  denied  his  possession,  and  entered  a  dis- 
claimer ;  and  Mrs.  Anna  Mostyn  pleaded  "  the  general  issue, 
in  short  by  consent,  with  leave  to  give  in  evidence  any  special 
matter  of  defense,"   and   a   trial  was  had  on  issue  joined  on 
this  plea.     The  plaintiff  claimed  the   lands   under   a  mort- 
gage executed  by  Thomas  W,  Mostyn,  the  deceased  husband 
of  Mrs.  Anna  Mostyn,  a  sale  thereof  under  a  pow^r  contained 
in  the  mortgage,   and   a   conveyance  to  himseli  as  the  pur- 
chaser at  the  sale.     The  mortgage,  which  was  offered  in  evi- 
dence by  the  plaintiff,   was   dated   the   24th  January,  1874  ; 
recited  an  indebtedness  by  said  Thomas  W.  Mostyn  to  Isaac 
Long,  the  mortgagee,   as   evidenced  by  promissory  note  for 
$400,  of  even   date  with  the  mortgage,  and  due  on  the  24th 
March,  next  after  date ;  conveyed  the  land  now  sued  for,  with 
personal  property  particularly  described  ;  and   the   conclud- 
ing clause  was  in  these  words  :     "  In   witness   whereof,  we, 
Thomas   W.   Mostyn   (and  my  wife,   Sarah  A.  Mostyn,  who 
joins  in  this  conveyance   for   the  sole  purpose  of  conveying 
whatever  right  to  dower  she  may  have  in  and  to  the  afore- 
granted  propert}^),   have   hereunto   set  our  hands  and  seals, 
this  24th  day  of  January,  A.  D.  1874."     This  was  signed  by 
said  Thos.  W.  Mostyn   and   S.   A.   Mostyn,  with  their  seals 
attached ;  and   to   it  were   annexed   the   certificates  of  the 
probate  judge,  as  to  the  acknowledgments  of  its   execution 
by  the  said  grantors,  on  the  day  of  its  date,  before  him ;  the 
certificate   as   to   Mrs.   Mostyn   stating    that    she,    "  being 
examined   separate   and   apart   from  her  husband,  touching 
her  signature   to  the   aforesaid  conveyance,  acknowledged 
that  she  signed  the  same,  of  her   own   free   will  and  accord, 
and  without  fear,  constraint,  or  persuasion  of  her  husband." 
It   was   proved,   that  the  land  was  the  homestead  of  said 
Thomas  W.  Mostyn,  at  the  time  the  mortgage  was  given,  and 
up  to  the  time  of  his   death,    which   occurred   on   the   18th 
July,  1874  ;  that  the  lands   were   sold,  under  the  power  of 
sale  contained   in    the   mortgage,   on   the  1st  August,  1874 ; 
that  the  defendant  continued  to  reside  on  it  after  her  hus- 
band's death,  claiming  it  as  her  homestead  ;  "  and  there  was 
no  evidence  that  she  ever  acknowledged  Long's  right  to  take 
possession  of   the   place,"  though   the   plaintiff  introduced 
evidence  tending  to  show  that  her  husband  promised  to  pay 
rent  after  the  law-day  of  the   mortgage  ;  and   it   was  shown 
that  the  value  of  the  lands  was  not  more  than  $500.     The 
court  charged  the  jury,  in  substance,  that  the  mortgage,  and 
the  sale  under  it,  did  not  convey  such  title  as  would  sustain 
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this  action  aj^ainst  the  defendant,  if  the  lands  were  the  home- 
stead of  said  Mostyn  and  wife ;  and  this  charge,  to  which 
the  jjlaintiff  excepted,  is  now  assigned  as  error. 

Gamble  &  Bolling,  for  the  appellant. 

J.  C.  EiCHAKDSON,  and  Watts  &  Sons,  contra. 

SOMERVILLE,  J.— The  validity  of  the  mortgage  intro- 
duced in  evidence  by  the  plaintiff,  for  the  purpose  of  estab- 
lishing his  title  to  the  premises  sued  for,  is  the  only  question 
raised  in  this  case  by  the  rulings  of  the  Circuit  Court.  This 
instrument  embraces  the  homestead  of  the  mortgagor,  upon 
which  he  resided,  with  his  family,  at  the  date  of  its  execu- 
tion, and  also  at  the  time  of  his  death.  The  wife's  name 
does  not  appear  in  the  body  of  the  conveyance,  as  one  of 
the  grantors,  but  only  in  the  concluding  clause,  which  is  as 
follows  :  "  In  witness  whereof,  we,  Thomas  W.  Mostyn  (and 
my  wife,  Sarah  A.  Mostyn,  who  joins  in  this  conveyance  for 
the  sole  purpose  of  conveying  whatever  right  of  doioer  she 
may  have  in  and  to  the  aforegranted  property),  have  here- 
unto set  our  hands  and  seals,  this  24th  day  of  January,  A. 
D.  1874." 

It  was  said  by  this*  court  in  Harrison  v.  Simons,  55  Ala.  510, 
that  the  mere  signature  of  a  person  to  a  deed,  without  being 
named  in  the  conveyance  as  one  of  the  grantors,  passes  to 
the  grantee  no  interest  or  title  to  the  lands  which  may  at  the 
time  be  owned  by  such  subscriber.  But  in  Dooley  v.  Villa- 
longa,  61  Ala.  129,  this  principle  was  held  not  to  be  applicable 
to  the  signature  of  the  wife  to  a  deed  or  mortgage  of  the 
husband,  conveying  a  homestead  owned  by  him.  This  con- 
clusion is  based  upon  the  fact,  that  the  title  of  the  property 
was  in  the  husband  alone,  and  that  it  is  not  a  conveyance 
by  the  wife  that  is  required  to  give  validity  to  the  husband's 
act,  but  only  her  "  voluntary  signature  and  assent"  to  such 
conveyance  as  may  be  legally  executed  by  him. 

But  the  mortgage  here  in  question  contains  no  such 
"  voluntary  signature  and  assent"  of  the  wife  as  is  required, 
for  another  and  different  reason.  It  was  made  with  no  view 
to  convey  the  right  of  homestead,  to  which  the  law  entitled 
her  in  certain  contingencies.  Its  sole  purpose  is  expressly 
stated  to  be,  the  relinquishment  of  her  dower,  which  is  a 
separate  and  distinct  right  from  that  of  exemption,  whether 
constitutional  or  statutory.  The  intention  to  do  more,  or  to 
impart  to  the  mortgage  any  additional  scope,  is  repudiated 
by  forcible  implication,  on  the  strength  of  the  maxim, 
Expressio  uniiis  est  exdusio  alterius.     We  can  not  here  give  it 
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a  meaning  which  the  parties  have  agreed  that  it  shall  not 
have,  where  they  have  stipulated,  as  plainly  as  the  clearness 
of  language  permits,  that  it  shall  affect  only  her  right  of 
dower.  We  know  of  no  rule  of  construction,  which  permits  us 
to  say  that  it  shall  affect  both  her  right  of  dowei,  and  her 
right  of  homestead,  each  of  which  is  equally  contingent. 

The  appellant  was   not   prejudiced   by   the  rulings  of  the 
Circuit  Court,  and  its  judgment  is  therefore  affirmed. 


Watts  V.  Gordon. 

Detinue  for  Houses  as  Personal  Property. 

1.  Homestead  exemption ;  in  what  property  clnimed. — The  constitational  and 
statutory  provisions,  securing  homestead  exemptions  to  debtors,  are  intended 
to  preserve  the  home  or  dWel ling-place  of  the  debtor  and  his  family,  rather 
than  any  particular  estate  or  interest  in  land  ;  and  when  a  debtor  has  erected 
a  house  on  leased  lands,  having  reserved,  by  the  terms  of  the  lease,  the  priv- 
ilege of  removing  it  at  the  termination  of  his  lease,  he  may  claim  it  as  his 
homestead,  if  it  is  used  and  occupied  by  himself  and  his  family  as  their  home  ; 
and  while  so  used  and  claimed,  it  can  not  be  mortgaged  without  the  voluntary 
signature  and  assent  of  the  wife,  manifested  in  the  mode  required  by  the 
statute. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  James  Q.  Sshth. 

Watts  &  Sons,  for  appellant. 

GuNTER  &  Blakey,  contra. 

BRICKELL,  C.  J. — This  is  an  action  for  the  recovery  of 
certain  houses,  as  chattels,  in  which  the  appellant  was  plain- 
tiff, and  the  appellee  was  defendant.  A  trial  was  had  on  the 
general  issue,  and  there  was  a  verdict  and  judgment  in  favor 
of  the  defendant.  The  facts  were  agreed  upon  by  the  par- 
ties, and,  as  shown  by  the  bill  of  exceptions,  are  these  :  The 
houses  are  situate  on  laud  owned  by  the  Mobile  and  Mont- 
gomery Railway  Company,  which  were,  early  in  1879,  leased 
to  the  defendant  for  the  term  of  five  years,  at  an  annual  rent 
of  five  dollars  ;  the  lessor  reserving  the  right  of  terminating 
the  lease  at  pleasure  ;  and  the  lessee,  the  right,  on  the  ter- 
mination of  the  lease,  or  the  expiration  of  the  term,  of 
removing  all  houses,  or  other  improvements  he  might  erect 
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on  the  premises.  Under  the  lease,  the  defendant  entered 
into  possession,  and  built  the  houses  now  in  controversy, 
using  and  occupying  them  as  a  dwelling-place  for  himself 
and  family,  and  a  part  of  them  in  connection  with  his  trade 
as  a  butcher.  While  so  in  possession  and  use  of  them,  he 
made  a  mortgage  thereof,  in  the  execution  of  which  his  wife 
joined;  but  it  was  not  acknowledged  and  certified  in  the 
mode  prescribed  by  the  statute  for  the  alienation  of  the 
homestead.  Under  a  power  in  the  mortgage,  a  sale  of  the 
houses  was  made,  at  which  the  plaintiff  became  the  pur- 
chaser ;  and  the  defendant  refusing  to  surrender  possession 
of  them,  this  action  was  commenced.  The  Circuit  Court 
instructed  the  jury,  that  the  plaintiff  was  not  entitled  to 
recover ;  and  this  instruction  is  the  error  assigned. 

The  contention  between  the  parties  is  resolved  into  the 
single  inquiry,  whether  the  houses  can  be  regarded  as  the 
homestead  of  the  defendant.  If  they  are  to  be  so  regarded, 
it  is  admitted  the  mortgage  is  void,  and  there  was  no  error 
in  the  ruling  of  the  Circuit  Court.  This  inquiry  is  not  to  be 
solved,  by  ascertaining  how  houses,  erected  by  one  man,  on 
the  lands  of  another,  under  a  mere  license,  conferring  no 
right  or  interest  in  and  to  the  lands  on  which  they  may 
stand,  are  regarded ;  nor  yet  whether,  as  between  lessor  and 
lessee,  these  houses  would  be  regarded  as  fixtures  the  lessee 
has  the  right  of  removing.  The  inquiry  is,  rather,  whether 
the  defendant,  having  the  power,  as  an  incident  of  his  own- 
ership, before  and  at  the  time  of  the  execution  of  the  rhort- 
gage,  devoted  whatever  of  interest  he  had  in  the  lands,  or  in 
the  houses,  to  use  and  occupancy  as  a  home, — as  a  dwelling- 
place  for  himself  and  family.  It  is  the  home  place — the  roof 
that  shelters — the  constitution  and  statutes  protect  from 
liability  to  the  payment  of  debts,  and,  when  the  owner  is  a 
married  man,  subject  to  the  restrained  alienation.  The 
interest  which  the  debtor  may  have,  whatever  may  be  its 
frailty,  if  it  is  capable  of  being  subjected  to  the  payment  of 
debts,  or  capable  of  alienation,  falls  within  the  influence  of 
the  constitution,  and  of  the  statutes  passed  in  pursuance  of 
it,  and  for  the  full  accomplishment  of  its  beneficent  purposes. 
The  essential  element  and  characteristic  of  the  right  or  priv- 
ilege which  the  constitution  confers  upon  the  owner,  without 
regard  to  the  quality  or  quantity  of  his  estate  or  interest — 
without  inquiring  whether  it  is  of  freehold,  or  a  mere  chat- 
tel interest,  according  to  the  canons  of  the  common  law — is 
of  selecting  and  devoting  whatever  of  his  property  is  capable 
of  the  use,  to  the  uses  of  a  homestead  for  himself  and  family. 
The  inferiority,  infirmity,  or  frailty  of  his  interest,  may  to 
him  and  his  family  lessen  the  value  of  the  home  in  which 
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they  dwell ;  but  it  can  not  injure  creditors,  from  whose 
demands,  it  may  be,  is  thereby  withdrawn  less  of  his  present 
property,  or  his  future  acquisitions.  Nor  can  purchasers, 
who  are  diligent,  sustain  damage  ;  for  the  very  uses  to  which 
the  property  is  actually  devoted,  must  put  them  on  inquiry, 
and  charge  them  with  notice. 

The  great  controlling  purpose  and  policy  of  the  consti- 
tution, is  the  protection,  the  preservation  of  the  homestead, — 
the  dwelling-place.     A  houseless,  homeless  population,  is  a 
burden  upon  the  energy  and  industry,  and  corrupting  to  the 
morals  of  the  community,  of  which  they  may  be  members. 
No   greater  calamity,  not  tainted  with  crime,  can  befall  a 
family,  than  to  be  expelled  from  the  roof  under  which  it  has 
been  gathered  and  sheltered.     Protection  of  an  estate  or 
interest  in  lands,  whatever  may  be  its  dignity  or  inferiority, 
merely  because  it  is  an  estate  or  interest  in  lands,  is  not  the 
purpose  of  the  constitution,  or  of  the  statutes.  The  hypothe- 
sis that  such  was  the  purpose,  has  led  to   some  decisions, 
•which  we    have  been  constrained    to  overrule,    under   the 
influence  of  which,  a  debtor,  of  his  mere  volition,  was  per- 
mitted to  withdraw  from  the  payment  of  his  debts  valuable 
estates  or  interests  in  lands  which  he  had  not  devoted,  nor 
manifested  an  intention  to  devote,  to  use  and  occupancy  as 
a  homestead.     The  policy  of  the  constitution,  and  of  the 
statutes,  can  not  work  injustice  to  either  debtor  or  creditor  if  it 
is  observed.    It  is  the  preservation  and  protection  of  the  home- 
tead,  rather  than  of  an  estate  or  interest  in  lands  ;  and  if  we 
look  beyond  the  essential  characteristics  of  a  homestead,  ac- 
tual occupancy  as  a  home,  a  dwelling-place,  and  enter  upon 
an  inquiry  as  to  the  tenure  upon  which  the  right  of  occupancy 
depends,  we  are  sure  to  contravene  this  policy.     The  policy 
will  be  thwarted,  to  the  injury  of  creditors  and  of  purchasers, 
if  lands  in  which  the  debtor  has  a  freehold,  or  other  estate 
of  defined  legal  dignity,  is  withdrawn  from  liability  to  the 
payment  of  his  debts,  because,   in  the  stress  of  necessity, 
forced  by  legal  process  for  their  levy  and  sale,  he  is  induced 
to  declare  he  selects  them  as  a  homestead,  though  to  such 
uses  he  has  not  devoted  them.     The  evils  of  the  poverty  of 
the  debtor  will  be  aggravated,  not  alleviated,  if,  because  of 
the  frailty  of  his  right  and  interest,  the  house  he  has  devoted 
to  use  and  occupancy  as  a  homestead,  is  made  liable  to  the 
demands  of  creditors.     It  is  the  house,  the  dwelling-place, — 
not  of  necessity,  an  estate  or  interest  in  lands, — which  must 
be  protected  and  preserved.     Usually,  it  is  accompanied  by 
such  estate  or  interest ;  but,  if  it  is  not,  it  is  the  misfortune 
of  the  occupant,  and  of  those  who  are  dependent  upon  him, 
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and  can  not  subject  it  to  a  liability,  to  which  it  would  not  be 
exposed  if  such  an  estate  or  interest  attended  it. 

On  the  houses  now  in  controversy,  and  the  lands  on  which 
they  rest,  so  far  as  the  defendant  had  an  interest  in  them, 
the  essential  characteristics  of  a  homestead  had  been  im- 
pressed, before  and  at  the  time  of  the  execution  of  the  mort- 
gage. It  was  his  right — an  incident  of  his  ownership — as 
certainly  as  the  right  and  incident  of  alienation,  so  to  select, 
use  and  occupy  them.  They  were  his  homestead — his  dwell- 
ing-place— in  law  and  in  fact ;  and  whatever  of  right  or 
interest  he  had,  by  the  use  and  occupancy,  was  withdrawn 
from  liability  for  the  payment  of  debts,  and  was  incapable 
of  alienation,  without  the  voluntary  signature  and  assent  oi  the 
wife,  manifested  in  the  mode  the  statutes  have  prescribed. 
Any  other  alienation  was  void,  conferring  no  rights,  and 
creating  no  estoppel  or  disability.  Whether  these  houses, 
attended  by  a  legal  right  to  the  use  and  occupation  of  the 
land  on  which  they  stand,  are  a  homestead  within  the  pur- 
view of  the  constitution,  and  protected  by  it,  depends,  not 
on  the  quantity  or  quality  of  the  estate  of  the  lessee,  but  on 
the  nature  and  character  of  the  act  with  which  they  were 
put  in  place,  and  the  intention  of  the  lessee,  as  shown  by  the 
uses  to  which  they  are  appropriated.  This  is  the  spirit  of 
several  of  the  decisions  of  this  court,  made  after  great  delib- 
eration, and  it  is  obedience  to  the  policy  of  the  constitution. 
Weher  v.  Short,  55  Ala.  311;  McGuire  v.  Van  Pdt,  lb.  344; 
McConnaughij  v.  Baxter,  lb.\d79  ;  Chambers  v.  McPhaul,  lb.  367. 
Such,  too,  it  may  be  observed,  was  the  understanding  of  the 
parties  to  the  mortgage  ;  for  the  joining  of  the  wife  in  it^ 
execution  was  contemplated,  which  was  wholly  unnecessary, 
if  the  houses  were  to  be  regarded  only  as  chattels,  and  not 
as  the  homestead.  It  is  probable  the  mortgage  now  fails  of 
operation  according  to  their  intention,  only  because  of  the 
defective  certificate  of  the  wife's  acknowledgment  of  execution. 

We  find  no  error  in  the  ruling  of  the  Circuit  Court,  and  its 
judgment  must  be  affirmed. 


Broughton  v.  Wlmlberly. 

Bill  in  Equity  betiveen  Sureties,  for  Contribution. 

1.  Contribution  between  sureties;  jurisdiction  of  equity. — A  surety  may  main- 
taia  a  bill  in  equity  against  his  co-surety,  for  contribution,  although  he  has 
also  a  remedy  by  action  at  law. 
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2.  When  decree  is  final,  and  will  support  appeal — Under  a  bill  for  contribu- 
tion between  two  co-sureties,  several  defenses  being  set  up  by  answer  and 
cross-bill,  alleging^  defendant's  discharge,  a  special  agree luent  among  the 
several  sureties  as  to  the  extent  of  their  respective  liabilities,  and  the  com- 
plainant's liability  to  account  for  money  or  property  received  by  him  as  trus- 
tee for  all  the  sureties,— as  to  all  of  which  matters  the  evidence  was  conflict- 
ing; a  decree  rendered  on  a  hearing  on  pleadings  and  proof,  iu  these  words  : 
•'Upon  consideration,  it  is  ordered  that  complainant  is  entitled  to  relief ; 
and  the  matter  is  referred  to  the  register,  to  ascertain  and  report,  at  this  term,' 
the  amount  paid  by  the  complainant  on  the  notes,  with  interest  to  date,  and 
what  one  half  of  such  amount  may  be,  and  the  demurrers  to  the  cross-bill  are 
overruled,"  is  not  such  a  final  decree  as  will  support  an  appeal. 

Appeal  from  the  Chancery  Court  of  Butler. 
Heard  before  the  Hon.  H.  Austill. 

Gamble  &  Bolling,  for  appellant. 

D.  BuELL,  contra. 

STONE,  J. — The  case  made  by  the  bill  is,  that  complain- 
ant, Wimberly,  and  defendant,  Broughton,  with  certain  other 
persons,  who  are  insolvent  and  not  sued,  were  co-makers 
and  co-principals  in  the  execution  of  certain  promissory 
notes ;  that  suit  was  brought  on  the  notes,  and  a  judgment 
recovered ;  and  that  complainant  has  been  compelled  to  pay, 
and  has  paid,  more  than  his  share  of  the  liability.  The 
purpose  and  prayer  of  the  bill  are,  to  obtain  contribution 
from  Broughton,  the  only  solvent  co-maker  of  the  notes.  It 
was  assigned  as  ground  of  demurrer  to  the  bill,  that  com- 
plainant had  a  complete  and  adequate  remedy  at  law.  There 
is  nothing  in  this  objection.  Originally,  courts  of  equity 
alone  could  grant  the  relief  prayed  in  this  bill.  It  is  no 
answer  to  this  suit  that  courts  of  law  now  grant  similar 
relief.  The  jurisdictions  are  simply  concurrent. — Code  of 
1876,  §  3412 ;  Couch  v.  Terry,  12  Ala.  225  ;  Sherrod  v.  Rhodes, 
5  Ala.  683  ;  Buckner  v.  Steiuart,  34  Ala.  529. 

The  defense  in  this  case  is  made  both  by  answer  and  crops- 
bill.  It  assumes  different  phases.  One  defense  relied  on  is, 
that  when  the  notes  were  executed,  it  was  agreed  among  the 
co-makers  that,  as  between  themselves,  neither  should  be 
liable  to  pay  on  the  notes  a  greater  sum  than  he  had  sub- 
scribed to  the  subscription  paper,  gotten  up  for  the  purpose 
of  founding  the  South  Alabama  Female  College  ;  that  Brough- 
ton had  subscribed  only  two  hundred  dollars ;  and  it  is 
claimed  that  his  liability  can  not  be  extended  beyond  that 
sum.  It  is  not  shown,  or  claimed,  that  he  has  paid  any 
thing.  The  notes  are  signed  by  se^en  persons,  signing 
themselves  "  Trustees  So.  Ala.  Fern.  Col."  ;  but  the  promise 
to  pay  is  personal.     Most  of  these  signers  were  examined  as 
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witnesses,  and  their  several  accounts  of  the  transaction  are 
very  different.  Some'  testify  there  was  such  agreement, 
while  others  never  heard  of  it.  Wimberly,  the  complainant, 
testifies  there  was  no  such  agreement.  The  notes  were  given 
to  secure  the  payment  of  the  purchase-money  for  a  site  on 
which  to  erect  the  college ;  a  title  to  the  property  being 
taken  to  the  trustees,  and  a  contemporaneous  mortgage, 
with  power  of  sale,  executed  by  the  trustees,  to  secure  pay- 
ment for  the  property.  The  witnesses  who  testify  to  such 
agreement,  do  not  agree  in  their  several  statements.  Some 
say  it  was  stated  as  a  legal  proposition,  that  signing  as  they 
did,  they  did  not  thereby  Ak.  a  personal  liability  on  them- 
selves. Others  say  there  was  an  agreement  that  neither 
should  be  bound  to  the  others  beyond  the  sum  by  him  sub- 
scribed. In  this  connection,  it  may  not  be  out  of  place  to 
note,  that  the  two  notes  executed  by  the  trustees  amounted 
to  the  sum  of  thirty-two  hundred  and  fifty  dollars,  principal, 
and  the  whole  amount  of  the  subscriptions  by  the  seven 
signers  of  the  notes  was  about  fifteen  hundred  dollars.  The 
entire  subscription-list  to  the  South  Alabama  Female  College, 
or  high  school,  aggregated  near  ten  thousand  dollars.  Now,  , 
whether  there  was  any  such  agreement  made,  and,  if  made, 
what  were  its  terms,  was,  and  is,  a  question  which  can  be 
decided  only  on  a  weighing  of  the  evidence. 

A  second  defense  relied  on  by  Broughton  is,  that  Wim- 
berly accepted  from  one  of  the  co-makers  one  hundred  and 
fifcy  dollars,  in  full  satisfaction  and  discharge  of  such  co- 
maker's liability  to  contribute.  If  this  be  true,  it  limits 
complainant's  right  of  recovery.  The  testimony  on  this 
point  is  conflicting,  and  will  have  to  be  weighed  in  determin- 
ing whether  or   not  there  was  such  agreement  to  discharge. 

The  cross-bill  of  Broughton  raises  a  third  ground  of 
defense.  It  avers  that  at  the  mortgage  sale  of  the  property, 
the  consideration  of  the  notes,  Wimberly  became  the  pur- 
chaser, at  about  twelve  hundred  dollars,  received  a  deed,  and 
has  since  enjoyed  the  rents  and  profits  ;  and  that  the  pro- 
perty so  bought  was  and  is  worth  twenty-five  hundred,  or 
three  thousand  dollars.  The  cross-bill  claims  that  all  the 
co-makers  are  entitled  to  share  in  this  purchase  and  its 
profits,  and  in  the  rents  received  ;  and  in  this  way  that 
Wimberly  has  been  paid  and  indemnified.  The  testimony  as 
to  the  value  of  this  property  is  conflicting.  There  is  no 
legal  testimony  that,  when  Wimberly  purchased,  there  was 
any  agreement  that  any  of  the  other  co-makers  should  share 
in  the  purchase.  Wimberly  paid  the  purchase-money,  and 
the  cross-bill  contains  no  offer  to  refund  to  him. 

The  decree  of  the  chancellor,   from  which  the  present 
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appeal  is  prosecuted,  is  in  the  following  langnage  :  "  Upon 
consideration,  it  is  ordered,  that  CQmplainant  is  entitled  to 
relief.  The  matter  is  referred  to  the  register,  to  ascertain 
and  report  to  this  term  the  amount  paid  by  complainant  on 
the  notes,  with  interest  to  date,  and  what  one-half  of  such 
amount  may  be.  The  demurrers  to  cross-bill  are  overruled." 
This  decree  was  rendered  October  17th,  1877,  and  the 
security  for  costs  of  appeal  was  executed,  and  the  appeal 
taken,  more  than  thirty  days  afterwards.  This  is  not  an 
appeal  from  the  interlocutory  order,  overruling  the  demurrer. 
Code  of  1876,  §  3918. 

"  A  decree  is  final,  when  it  ascertains  all  the  rights  of  the 
parties  in  litigation." — Bank  v.  Hall,  6  Ala.  141 ;  Weatherford 
V.  James,  2  Ala.  170.  "  The  test  of  the  finality  of  a  decree, 
so  as  to  support  an  appeal,  which  our  decisions  have  pre- 
scribed, is,  not  whether  the  cause  is  still  in  progress  in  the 
Court  of  Chancery,  awaiting  further  proceedings  which  may 
be  necessary  to  entitle  the  parties  to  the  full  possession  and 
enjoyment  of  the  rights  it  has  been  declared  they  have  ;  but 
whether  a  decree  has  been  rendered  settling  these  rights." 
Jones  V.  Wilson,  54  Ala.  50. 

The  present  decree  does  not  ascertain  the  rights  of  the 
parties,  nor  does  it  determine  the  principle  on  which  com- 
plainant's relief  should  be  measured.  Neither  does  it  deter- 
mine what  modification  of  relief  the  defendant  was  entitled 
to,  under  his  cross-bill.  On  these  subjects,  the  chancellor 
did  not  commit  himself,  and  we  do  not  know  what  he 
intended.  For  aught  that  we  can  know,  he  intended  to  con- 
fine the  complainant  in  his  recovery  to  the  two  hundred 
dollars  subscribed  by  Broughton — to  allow  him  half  the  pay- 
ment he  had  made  or  one  third — or  to  make  him,  in  some 
way,  account  for  the  alleged  profit  on  his  purchase  at  the 
mortgage  sale.  These  disputed  questions,  arising  out  of  the 
pleadings  and  evidence,  are  all  left  unsettled  ;  and  hence  it 
follows,  that  the  decree  does  not  ascertain  all  the  rights  of 
the  parties  in  litigation.  Our  jurisdiction,  in  matters  of  this 
kind,  is  appellate  only,  and  is  confined  to  appeals  from  final 
judgments  or  decrees. — Code  of  1876,  §  3916. 

The  appeal  is  dismissed. 
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Anderson  v.  The  State. 

Indictment  for  Forgery. 

1.  Forgery  in  the  second  degree. — A  written  order  for  ft  pint  of  whiskey,  to 
which  the  name  of  a  person  is  signed  without  his  authority,  is  within  the 
statute  defining  forgery  in  the  second  degree  (Code,  §  4'.U0)  ;  and  an  indict- 
ment which  charges  the  forgery  of  such  an  instrunaent,  setting  it  out  in  hcec 
verba,  charges  forgery  in  the  second  degree,  and  nothing  else. 

2.  Sufficiency  of  verdict. — Under  an  indictment  which  charges  forgery  in 
the  second  degree,  in  a  single  count,  a  verdict  finding  the  defendant  "guilty 
as  charged  in  the  indictment,"  without  specifying  the  degree  of  the  forgery, 
is  sufficient. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Mooke. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendant,  "  with  intent  to  injure  or 
defraud,  did  falsely  make  or  forge  an  order  purporting  to  be 
the  act  of  J.  P.  Street}/  dt  Co.,  a  merchant,  firm,  or  partner- 
ship, in  the  town  of  Hayneville  in  said  State,  which  order  is 
in  words  and  figures  as  follows  ;  *  3Ir.  Belgard,  Let  Wash,  have 
1  pint  of  good  luhiskey.  J.  P.  Streety  (&,  Co.,  July  21,  '80  ' ; 
against  the  peace  and  dignity,"  &c.  On  the  trial,  issue  being 
joined  on  the  plea  of  not  guilty,  the  jury  returned  a  verdict 
in  these  words  :  "  We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment."  The  defendant  moved  in  arrest 
of  judgment,  "  because  tlie  verdict  does  not  find  the  degree 
of  forgery  of  which  the  defendant  is  convicted."  The  court 
overruled  the  motion,  and  sentenced  the  defendant  to  hard 
labor  for  the  county  for  the  term  of  two  years.  The  over- 
ruling of  the  motion  in  arrest,  and  the  judgment  of  the 
court,  are  now  urged  as  error. 

Cook  &  Enochs,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J, — Our  statutes  divide  forgery  into  three  de- 
grees. The  indictment  in  this  record  shows,  on  its  face,  that 
it  does  not  charge  forgery  in  the  first  degree. — Code  of  1876, 
§  4339.  Section  4340  of  the  Code  defines  several  criminal 
acts,  each  of  which,  it  declares,  constitutes  forgery  in  the 
second  degree.     Section    4341    is    residuary  in  form.      Its 
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language  is  :  "  Any  forgery  which,  under  the  provisions  of 
this  Code,  does  not  amount  to  forgery  in  the  first  or  second 
degree,  must  be  adjudged  forgery  in  the  third  degree."  In 
section  4340  is  this  clause  :  "  Any  person  who,  with  intent 
to  injure  or  defraud,  falsely  makes,  alters,  forges,"  &c.,  "  any 
instrument  or  writing,  being,  or  purporting  to  be,  the 
act  of  another,  by  which  any  pecuniary  demand  or  obliga- 
tion is,  or  purports  to  be,  created,  increased,  discharged,  or 
diminished,  must,  on  conviction,  be  adjudged  guilty  of  for- 
gery in  the  second  degree,  and  punished  accordingly."  The 
instrument  charged  to  have  been  forged  by  the  defendant,  is 
copied  in  the  indictment.  It  is  a  writing,  purporting  to  be 
the  act  of  another,  by  which  a  pecuniary  obligation  purports 
to  be  created.  It  therefore  falls  directly  under  section  4340 
of  the  Code,  charges  forgery  in  the  second  degree,  and 
charges  nothing  else.  The  verdict  of  the  jury  finds  the  de- 
fendant "  guilty  as  charged  in  the  indictment."  The  indict- 
ment, as  we  have  seen,  charged  him,  in  terms,  with  forgery 
in  the  second  degree  ;  and  we  can  not  perceive  how  the  find- 
ing could  be  more  specific  or  definite.  If  the  indictment, 
following  a  form  or  otherwise,  be  so  framed  as  that  it  is 
alike  applicable  to  different  degrees  of  the  offense  charged ; 
or,  if  the  jury  is  charged  with  any  duty  in  reference  to  the 
amount  or  character  of  the  punishment  to  be  inflicted  ;  then, 
a  general  finding  would  be  insufficient,  because  the  court 
would  be  left  uninformed  as  to  what  judgment  should  be 
rendered.  No  doubt  or  uncertainty  could  exist  in  the  present 
case,  and  hence  a  more  specific  finding  was  not  necessary. 
Law  is  a  science  based  on  reason,  and  does  not  require  the 
observance  of  useless  ceremonies. — Jones  v.  The  State, 
50  Ala.  161 ;  Davis  v.  The  State,  52  Ala.  357  ;  Norton  v.  The 
State,  53  Ala.  488. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Love  V,  Love. 

Bill  in  Equity  between  Devisees,  to  establish  Boundaries,  and  for 
Accounts  of  Bents. 

1.  Statute  of  limiiatiotis ;  how  pleaded. — An  allegation,  in  an  answer  to  a  bill 
in  equity,  "that  this  respondent  has  had  the  aninterrupted  possession  of  said 
lands,  claiming  them  as  her  own,  with  full  knowlede;e  on  the  part  of  the  com- 
plainant, for  more  than  sixteen  years,"  is  a  sufficient  plea  of  the  statute  of 
limitations. 

Vol.  ixv. 
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2.  Same;  as  applicable  to  trust  estates.— The  statute  of  limitations,  barring 
actions  for  the  recovery  of  lauds,  applies  equally  to  legal  and  equitable  titles  ; 
and  when  the  trustee  is  barred,  the  cestui  que  trust  is  ajso  barred. 

Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  Chakles  Turner. 

The  bill  in  this  case  was  filed  on  the  3d  April,  1877,  by 
Caroline  L.  Love,  against  Mary  A.  E.  Love  and  Isaac  D. 
Lanier  ;  and  sought  to  establish  the  boundaries,  as  between 
the  complainant  and  defendants,  to  their  respective  portions 
of  certain  lands  which  were  devised  to  them  in  and  by  the 
will  of  Mrs.  Mary  Lanier,  deceased,  and  for  an  account  of 
the  rents  and  profits  of  the  portions  of  the  complainant's 
lands  of  which  the  defendants  were  alleged  to  be  in  posses- 
sion. Mrs.  Mary  Lanier,  the  testatrix,  died  in  June,  1861 ; 
and  her  last  will  and  testament,  which  was  executed  in  July, 
1849,  was  duly  proved  and  admitted  to  probate,  by  the  Pro- 
bate Court  of  said  county  of  Autauga,  on  the  19th  July,  1861, 
and  letters  testamentary  granted  to  Clement  G.  Lanier,  one 
of  the  executors  therein  named.  By  her  said  will,  the  testa- 
trix devised  her  lands,  by  different  clauses,  to  Albert  G. 
Pickett,  George  Body,  John  B.  Rumph,  and  Clement  G. 
Lanier,  the  survivor  or  survivors  of  them,  as  trustees  for  her 
children  and  grandchildren,  on  the  terms  therein  particularly 
specified ;  describing  the  different  parcels  of  land,  in  the 
several  clauses,  in  such  manner  as  seems  to  have  caused 
some  difficulty  in  ascertaining  Jhe  boundaries  of  the  portions 
devised  to  the  children  respectively.  Pickett  died  before  the 
testatrix  ;  Body  and  Humph  removed  to  Arkansas,  and  never 
at  any  time  assumed  to  act  as  trustees;  and  Lanier  alone 
acted  as  trustee  and  executor,  and  died  in  November,  1876. 
The  bill  contained  the  following  allegations,  showing  on  what 
ground  relief  was  asked. 

"  Complainant  alleges  and  shows,  that  the  said  Mary  A. 
E.  Love  pretends  to  have  purchased  the  interest  of  said 
Isaac  D.  Lanier  in  the  lands  described  in  the  first  clause  of 
said  will,  and  claims  exclusive  possession  and  control  there- 
of, since  the  7th  January,  1870,  under  and  by  virtue  of  said 
purchase.  Complainant  and  said  Mary  were  permitted  to 
occupy  a  portion  ot  the  lands  described  in  said  will,  by  said 
testatrix,  for  some  time  prior  to  her  death,  and  were  residing 
upon  and  cultivating  the  same  at  the  time  of  her  death ;  but 
the  respective  lots  or  parcels  of  land,  of  which  your  oratrix, 
said  Mary,  and  said  Isaac  D.  Lanier,  were  made  the  de- 
visees, were  not  set  apart  to  either  of  them,  by  said  testa- 
trix prior  to  her  death,  or  subsequently  by  their  said  trustee. 
Your  oratrix  shows  and  alleges,  that  the  description  of  said 
lands,  as  the  said  testatrix  has  attempted  to  divide  them  in- 
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tt)  the  several  lots  or  parcels  in  said  will  mentioned,  is  so 
indefinite  as  to  produce  great  confusion  in  the  boundaries 
thereof  ;  insomuch  that,  as  she  charges,  the  said  Mary  Love 
has  been  in  the  use  and  enjoyment  of  the  lands,  with  the 
rents,  income,  and  profits  thereof,  mentioned  and  described 
in  the  third  clause  of  said  will,  which  were  conveyed  to  the 
said  trustees  for  the  use  of  your  oratrix,  and  has  continued 
in  the  possession,  use  and  enjoyment  thereof,  since  the  15th 
June,  1861 ;  and  your  oratrix  is  thereby  deprived  of  the  use, 
rents,  incomes  and  profits  of  the  lands  specifically  devised 
for  her  use  and  benefit.  Your  oratrix  also  shows  and  alleges, 
that  during  the  lite  of  the  said  Clement  G.  Lanier,  and  while 
he  was  acting,  or  pretending  to  act  as  trustee,  she  applied  to 
him  frequently,  in  person,  and  through  her  agent,  to  divide 
and  set  apart  the  several  lots  or  parcels  of  land  mentioned 
in  the  said  will,  to  the  several  beneficiaries  thereof ;  but  the 
said  trustee  failed  and  refused  to  act  in  the  matter."  The 
bill  therefore  prayed  that  the  boundaries  might  be  estab- 
lished by  commissioners  appointed  by  the  court,  and  by  the 
decree  of  the  court ;  for  an  account  of  the  rents  and  profits, 
and  for  general  relief. 

An  answer  to  the  bill  was  filed  by  Mary  Love,  admitting 
her  possession  of  the  lands  devised  to  her  ;  alleging  that  she 
acquired  the  possession  in  1861  by  the  consent  and  permis- 
sion of  the  trustee  ;  and  denying  that  the  complainant  had 
any  right,  title,  or  interest,  in  or  to  any  part  of  the  land  in 
her  possession.  A  material*  paragraph  of  the  answer  is 
quoted  in  the  opinion  of  the  court.  The  record  does  not 
show  any  answer  filed  by  Isaac  D.  Lanier,  nor  any  decree  pro 
confesfio.  The  cause  being  submitted  to  the  chancellor  for 
decision  on  the  merits,  he  held  the  complainant  entitled  to 
relief,  and  appointed  commissioners  to  ascertain  and  settle 
the  boundaries  of  the  respective  parcels  or  portions  of  the 
lands,  authorizing  them  to  employ  a  surveyor  to  assist  them. 
The  commissioners  submitted  their  report  at  the  next  term, 
accompanied  with  a  map  of  the  lands  as  divided  off  by  them. 
The  report  was  confirmed  without  objection,  and  the  chan- 
cellor rendered  a  final  decree,  declaring  the  boundaries  as 
laid  down  and  described  in  the  report  and  on  the  map  ;  and 
in  his  accompanying  opinion  he  said,  that  no  demurrer  had 
been  interposed,  and  the  statute  of  limitations  had  not  been 
pleaded.  The  defendant  below,  Mary  A.  Love,  appeals  from 
the  decree,,  and  assigns  each  part  of  it  as  error. 

W.  H.  NoRTHTNGTON,  and  J.  E.  John,  for  appellant. 

Thos.  W.  Sadler,  contra. 

Vol.  liXv. 
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STONE,  J. — It  is  shown  in  the  present  bill  that  appellant, 
defendant  in  the  court  below,  took  possession  of  the  fraction 
of  land  in  dispute,  in  1861,  on  the  death  of  testatrix.  The 
present  bill  was  filed  sixteen  years  afterwards — April  3d, 
1877.  The  chancellor,  in  his  decree,  affirms  that  *'  there  was 
no  demurrer  to  the  bill,  and  no  plea  of  the  statute  of  limita- 
tions interposed."  In  the  answer  of  defendant  is  the  follow- 
ing language  :  "  She  admits  that  she  went  into  possession  of 
the  lands  devised  to  trustees  for  her  use  by  the  will  of  said 
Mary  Lanier,  with  the  permission  of  one  of  the  trustees,  as 
early  as  the  year  1861,  but  expressly  denies  having,  at  any 
time,  taken  possession  of,  or  occupied,  any  of  the  lands  de- 
vised by  said  Mary  Lanier  to  said  trustees  for  the  use  of 
complaioant.  That  she  had  the  uninterrupted  possession  of 
said  lands,  claiming  them  as  her  own,  with  full  Jinowledge  . 
of  complainant,  for  more  than  sixteen  years."  This  answer 
was  filed  May  8th,  1877.  The  foregoing  is,  in  our  judgment, 
a  sufficient  plea  of  the  statute  of  limitations,  and  we  think 
the  chancellor  erred  in  ruling  otherwise. 

In  addition  to  the  averments  of  the  bill,  the  testimony  is 
full  and  uncontradicted,  that  Mrs.  Mary  A.  E.  Lanier,  appel- 
lant, has  been  in  the  uninterrupted,  adverse  possession  of 
the  lands  in  controversy  ever  since  1861,  all  the  time  denying 
complainant's  right ;  and  that  complainant  made  repeated, 
unsuccessful  attempts  to  induce  Clement  G.  Lanier,  the 
trustee,  to  move  in  the  matter,  have  the  boundaries  re-ad- 
justed, and  herself  put  in  possession  of  the  land  she  claimed. 
The  statute  of  limitations  commenced  running  September 
21st,  1865,  and  the  bar  of  ten  years  was  complete  long  before 
this  suit  was  brought.— Code  of  1876,  §§  3225,  3232,  3248, 
3758. 

In  reac])ing  this  conclusion,  it  has  been  unnecessary  to 
inquire,  whether  the  parties  to  this  suit  acquired  legal  or 
equitable  titles  under  the  will  of  Mary  Lanier.  The  same 
limitation  applies  as  the  one  title,  as  to  the  other  ;  and  when 
the  trustee  is  barred,  the  beneficiary  is  barred  also. — Molton 
V.  Henderson,  62  Ala.  426  ;  Colbtirn  v.  Brougliton,  9  Ala.  351  ; 
Bryan  v.  Weems,  29  Ala  423  ;  Fleming  v.  Gilmer,  35  Ala.  62. 
This  bar  is  complete  as  between  the  present  occupants  of 
the  lands.  What  will  be  its  eftect  as  between  tenants  in  re- 
mainder, should  there  be  such,  we  need  not  inquire. 

The  decree  of  the  chancellor  is  reversed,  and  the  bill  dis- 
missed. Let  the  appellee  pay  the  costs  in  the  court  below, 
and  in  this  court. 
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Boiling  1?.  Muiichus. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Foreclosure  of  morlgmje;  in  what  county  bill  must  be  filed. — A  bill  to  fore- 
close a  mortgiige  on  lands  must  be  filed  iu  the  county  in  which  the  laud,  or  a 
material  part  thereof,  i.s  situated  (Code,  §  3760)  ;  but,  where  the  lands  are  situ- 
ated in  j  two  counties,  and  are  so  described  in  the  mortgage,  a  bill  to  foreclose, 
filed  in  one  of  those  counties,  does  not  on  its  face  show  a  want  of  jurisdiction 
in  the  court. 

2.  SPdute  of  frauds;  how  taken  advantage  of. — The  statute  of  frauds  is  a 
defense  which  must,  generally,  be  set  up  by  plea  or  answer  ;  but,  when  the 
bill  clearly  shows  on  its  face  that  the  contract  sought  to  be  entorced  is  ob- 
noxious to  the  statute,  a  demurrer  is  the  more  appropriate  mode  of  taking  ad- 
vantage of  it. 

3.  Same;  recital  of  considej-ation. — Under  the  provisions  of  the  statute  of 
frauds  (Code,  ^  2121),  a  failure  to  express  the  consideration,  or,  rather,  to 
show  the  existence  of  a  valuable  consideration,  is  as  fatal  to  the  validity  of 
the  agreement,  as  would  be  the  failure  to  reduce  it  to  writing  ;  and  where  the 

Eromise  is  to  pay  or  answer  for  the  past-due  debt  of  another  person,  it  must 
e  shown  to  be  supported  by  a  new  and  distinct  consideration  ;  but  the  statute 
is  satisfied,  whenever  a  valuable  consideration  is  expressed,  however  small  or 
insignificant  it  may  be  in  point  of  fact. 

i.  Same  ;  want  of  consideration,  and  how  shown.  — Under  a  bill  to  foreclose 
a  mortgage,  which  imports  a  consideration,  the  statute  (Code,  §  3035)  being 
equally  applicable  at  law  and -in  equity,  the  want  of  consideration  is  an  affirm- 
ative defense,  the  burden  of  proving  which  rests  on  the  defendant ;  and  it 
must  be  made  by  plea  or  answer,  unless  the  want  of  consideration  clearly  ap- 
pears on  the  face  of  the  bill. 

5.  Same;  s^ifficiency  of  consideration. — The  recital  of  the  payment  of  one 
dollar,  the  receipt  of  which  is  acknowledged,  as  the  consideration  of  a  mort- 
gage, is  sufficient  to  answer  the  requirements  of  the  statute  of  frauds,  under  a 
bill  to  foreclose. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  1st  May, 
1876,  by  Samuel  J.  Boiling,  against  James  W.  Munchus 
(other  parties,  plaintijEf  and  defendant,  being  afterwards 
brought  in  by  an  amended  bill) ;  and  sought  the  foreclosure 
of  a  mortgage,  which  is  sufficiently  described  in  the  opinion 
of  the  court.  The  chancellor  sustained  a  demurrer  to  the 
bill,  and  dismissed  it ;  and  his  decree  is  now  assigned  as 
error. 

Watts  &  Sons,  for  appellant. — A  mortgage,  like  every 
other  written  contract,  imports  a  consideration  ;  and  this,  by 
statutory  provision,  as  well  as  at  common  law. — Code, 
§  3055  ;  Jones  on  Mortgages,  vol.  1,  §§  613-14,  622 ;  Brooks 
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V.  Dalrymple,  12  Allen,  Mass.  102  ;  Calkins  v.  Long,  22  Barb. 
97  :  Farnam  v.  Burnett,  21  N.  J.  Eq.  87  ;  Parker  v.  Parmele, 
20  Johns.  130  ;  Coioan  v.  Cooper,  41  Ala.  187  ;  McGruder  v. 
Bank,  18  Ark.  9.  The  postponement  of  the  debt  of  J.  K. 
Munchus,  which  the  mortgage  effects,  is  a  sufficient  consider- 
ation to  support  it. — Boyd  v.  Beck,  29  Ala.  703  ;  Billingsley  v. 
Harrell,  11  Ala.  775.  The  recital  of  the  payment  of  one 
dollar,  the  receipt  of  which  is  acknowledged,  is  sufficient  to 
sustain  the  mortgage,  as  a  valuable  consideration,  especially 
when  not  impeached  by  plea. — Laivrence  v.  McAlmont, 
2  Howard,  U.  S.  426  ;  Whitney  v.  Stearns,  16  Maine,  397.  In 
addition  to  the  del-ay,  and  the  payment  of  one  dollar  in  hand, 
the  mortgage  recites  "  divers  other  good  and  sufficient 
causes  and  considerations."  The  consideration  of  the  mort- 
gage, notwithstanding  its  recitals,  may  be  impeached  by 
plea ;  but,  on  demurrer,  their  truth  is  admitted,  and  the  suf- 
ficiency of  the  recited  consideration  can  not  be  inquired 
into. — Marshall  v.  Cobleigh,  18  N.  H.  491 ;  Whitney  v.  Stearns, 
16  Maine,  396. 

Herbeet  &  BuELL,  contra. — The  statute  of  frauds  requires 
every  promise  or  agreement  to  answer  for  the  debt  of  an- 
other, not  only  to  be  in  writing,  but  to  express  the  consider- 
ation ;  and  no  action  can  be  maintained  upon  an  agreement 
or  promise  which  fails  to  comply  with  each  requirement. 
Code,  §  2121 ;  Righy  v.  Nortvood,  34  Ala.  129  ;  2  Brickell's 
Digest,  30,  §  222.  The  recital  of  one  dollar  paid,  as  the  court 
must  judicially  know,  is  merely  nominal. — Kinnehrew  v. 
Kinnehreiu,  35  Ala.  637,  and  authorities  cited.  The  recital  of 
"  divers  other  good  considerations,"  &c.,  is  clearly  insuf- 
ficient, standing  alone,  and  imparts  no  additional  force  to 
the  nominal  consideration.  The  mortgage  does  not  stipulate 
for  delay  to  the  principal  debtor,  nor  can  it  so  operate.  The 
mortgagor  is  not  estopped  from  setting  up  the  statute  of 
frauds,  or  the  want  of  consideration. — 1  Jones  on  Mortgages, 
§§  615-16.  That  the  defense  was  properly  made  by  demur- 
rer, see  Browne  on  Stat.  Frauds,  §§  509-10 ;  Story's  Eq.  PI. 
§  446. 

BEICKELL,  C.  J.— The  bill  is  filed  to  foreclose  a  mort- 
gage on  lands  and  personal  property,  executed  by  the 
appellee,  Munchus,  on  the  16th  day  of  June,  1868.  The 
consideration  of  the  mortgage,  as  therein  recited,  is,  that 
Samuel  J.  Boiling  and  Ezekiel  H.  Pickens  were  liable,  by 
being  the  acceptor  and  indorser  of  a  bill  of  exchange  drawn 
by  one  Joseph  K.  Munchus,  which  is  described,  and  was 
then  past  due,   "  and  for  divers  other  good  and  sufficient 
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causes  and  considerations  unto  me  hereunto  moving,  and  for 
the  further  consideration  that  Edward  Boweu  has  assumed 
the  responsibiUty  of  said  E.  H.  Pickens,  and  agreed  to  hold 
him  harmless  against  all  damages  and  costs  which  may  or 
has  accrued  on  account  of  said  bill  of  exchange  ;  and  also 
for  the  further  consideration  of  one  dollar  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowle*dged."  The 
condition  of  the  mortgage  is,  that  if  the  mortgagor  should 
pay  twelve  hundred  dollars,  and  costs,  of  the  judgment 
which  had  been  rendered  against  the  drawer  on  said  bill  of 
exchange,  on  or  before  the  first  day  of  January,  1869,  and 
the  balance  on  or  before  the  first  day  of  January,  1870,  the 
mortgage  should  be  void.  The  judgment  on  the  bill  of 
exchange  was  paid  by  Boiling  and  Pickens,  the  mortgagor 
making  but  a  small  payment  thereon.  The  mortgagor  is  a 
non-resident  of  the  8tate  ;  the  lands  conveyed,  as  to  which 
only  a  foreclosure  is  sought,  are  situated  in  the  counties  of 
Crenshaw  and  Butler ;  and  in  the  latter  county  the  mort- 
gage was  executed  and  recorded. 

The  mortgagor  demurred  to  the  bill,  assigning  numerous 
causes,  all  of  which  were  removed  by  amendment,  except 
three  :  the  first  oi  which  is,  that  the  court  was  without  juris- 
diction, because  it  did  not  appear,  from  the  allegations  of 
the  bill,  that  a  material  part  of  the  real  estate  conveyed  by 
the  mortgage  was  situated  in  the  county  of  Butler  ;  second, 
that  it  appears  the  mortgage  was  made  to  secure  the  past- 
due  debt  of  a  stranger,  and  there  was  no  expression  therein 
of  the  consideration  of  the  promise  of  the  mortgagor  to  pay 
the  debt,  which  would  take  the  promise  without  the  statute 
of  frauds ;  tJdrd,  that  there  was  a  want  of  consideration 
apparent  on  the  face  of  the  bill,  and  of  the  mortgage.  The 
first  ground  of  demurrer  was  not  noticed  by  the  chancellor  ; 
but  the  second  and  third  grounds  were  sustained,  and  the 
bill  dismissed ;  and  the  decree  dismissing  the  bill  is  now 
assigned  as  error. 

1.  The  bill  would  be  subject  to  demurrer,  if  it  appeared 
clearly  from  its  averments  that  no  material  part  of  the  lauds 
was  situate  in  the  county  of  Butler.  Real  estate  aione  is 
the  subject-matter  of  the  suit,  and  the  statute  limits  the 
jurisdiction  of  courts  of  equity,  in  the  cognizance  of  such 
causes,  to  the  court  of  the  county  where  the  same,  or  a 
material  portion  thereof,  is  situate. — Code  of  1876,  §  3760. 
The  bill  does  not  distinguish  between  the  parts  of  the  lands 
which  are  situate  in  Butler,  and  the  parts  which  are  situate 
in  Crenshaw  county ;  and  it  can  not  be  afiirmed,  therefore, 
that  a  material  part  is  not  situate  iu  Butler,  and  the  court 
without  jurisdiction.  A  demurrer  can  not  be  made  to  answer 
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the  purposes  of  a  plea.  It  must  be  founded  on  the  matters 
apparent  on  the  face  of  the  bill ;  and  it  must  be  an  absolute, 
clear  proposition,  that,  taking  these  matters  as  true,  on  a 
final  hearing  the  bill  will  be  dismissed. — Dan,  Ch.  Pr.  543. 
This  ground  of  demurrer  ought  to  have  been  overruled. 

2.  The  statute  of  frauds  is  matter  of  defense,  which 
must,  generally,  be  insisted  on  by  answer,  or  by  plea. — Pat- 
terson V.  Wai^,  10  Ala.  444.  But,  when  it  clearly  appears, 
from  the  averments  of  the  bill,  that  the  contract  or  agree- 
ment sought  to  be  enforced  is  within  the  statute,  the  party 
to  be  charged  may  demur. — 1  Dan.  Ch.  Pr.  561.  If  this 
appears,  there  is  no  new  matter  to  be  introduced  by  answer 
or  plea ;  the  invalidity  of  the  contract  is  manifest,  and  a 
demurrer  is  the  more  appropriate  mode  of  taking  advantage 
of  the  statute. —  Cozine  v.  Graham,  2  Paige,  177;  Walker  v. 
Locke,  5  Gush.  90  ;   Randall  v.  Howard,  2  Black,  U.  S.  585. 

3.  The  statute  of  frauds  requires,  not  only  that  all  agree- 
ments which  are  within  its  influence  shall  be  in  writing,  but 
that  the  writing  shall  express  the  consideration  on  which 
they  are  founded.— Code  of  1876,  §  2121.  The  failure  to 
express  the  consideration,  or,  rather,  a  valuable  considera- 
tion, is  as  fatal  to  the  validity  of  the  agreement,  as  would  be 
the  failure  to  reduce  it  to  writing. — Bighy  v.  Norwood, 
34  Ala.  129. 

The  promise  of  the  mortgagor  seems  to  be  made  only  in 
and  by  the  mortgage,  and  not  by  any  separate  instrument, 
and  is  a  promise  to  pay  or  answer  for  the  debt  of  another 
past  due  ;  and,  of  course,  to  support  it,  there  must  be  a  new 
and  distinct  consideration  ;  and  it  is  this  the  statute  requires 
shall  be  expressed  in  the  writing — not  with  precision  or  cer- 
tainty ;  not  the  whole  of  the  consideration  ;  but  a  valuable 
consideration,  or  the  fact  that  such  consideration  exists. 
The  statute  is  satisfied,  whenever  it  appears,  on  the  face  of 
the  instrument  showing  the  agreement,  that  there  is  a  valu- 
able consideration. — Miller  v.  Cook,  23  N.  Y.  495  ;  Watson  v. 
McLaren,  19  Wend.  557  ;  Douglass  v.  Eowland,  24  Wend.  35. 
It  is  not  an  adequate,  but  a  valuable  consideration,  which 
must  be  expressed.  Any  benefit  resulting  to  the  party 
promising,  or  detriment  to  the  party  to  whom  the  promise 
IS  made,  is  sufficient,  however  slight,  or  insignificant,  it  may 
seem  to  be  in  point  of  fact.  The  adequacy  or  sufficiency  of 
a  consideration  to  support  a  contract,  rests  in  the  judgment 
of  the  parties  ;  and  if,  in  contemplation  of  law,  it  is  of  any 
value,  in  the  absence  of  fraud  or  duress,  the  contract  will  be 
enforced. — 1  Chit.  Con.  28 — 32.  This  case  is  precisely 
analogous  to  that  of  Laiorence  v.  McCalmont,  2  How.  (U.  S.) 
426,  to  which  we  will  hereafter  refer,  in  which  a  considera- 
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tion  expressed  of  one  dollar  as  paid,  was  held  sufficient  to 
support  a  guaranty  for  X10,000.  The  promise  of  the  mort- 
gagor, as  expressed  in  the  mortgage,  discloses  a  valuable 
consideration,  and  it  is  not  offensive  to  the  statute  of  frauds. 

4.  The  statute  declares,  that  every  contract  in  writing, 
the  foundation  of  suit,  is  evidence  of  the  existence  of  the 
debt,  or  that  the  party  undertook  to  perform  the  duty  for 
which  it  was  given,  and  that  it  was  made  on  sftfficient  con- 
sideration ;  but  may  be  impeached  by  plea,  and,  when  so  im- 
peached, the  burden  of  proof  is  on  the  defendant, — Code  of 
1876,  §  3035.  The  rules  of  evidence  are  the  same  in  courts 
of  law  and  equity,  and  this  statute  is  as  applicable,  and  of 
the  same  operation,  in  the  one  court,  as  in  the  other. — Hdl- 
man  v.  Bank  of  Norfonc,  12  Ala.  412-30.  On  a  bill  to  fore- 
close, the  mortgagor  can  make  any  defense  (with  the  excep- 
tion of  the  statute  of  limitations;,  which  would  be  available 
to  him  in  an  action  at  law  for  the  recovery  of  the  mortgage 
debt ;  for,  in  its  essence,  the  suit  here,  terminating  in  a  de- 
cree for  a  sale  of  the  premises  to  pay  the  debt,  is  for  the 
recovery  of  the  debt.  Duress,  fraud,  illegality,  want  or 
failure  of  a  consideration,  are  as  good  defenses  as  they 
would  be  in  a  court  of  law,  in  an  action  on  the  debt. 
1  Jones'  Mort.  610-16.  The  want  of  consideration  is  an 
affirmative  defense,  the  burden  of  proving  which  rests  on  the 
party  affirming  it.  The  mortgage,  of  itself,  imports  a  con- 
sideration ;  and  of  consequence,  unless  it  clearly  appeared 
from  the  bill  that  it  was  without  consideration,  the  want  of 
consideration  would  be  new  matter,  which  must  be  intro- 
duced by  the  answer,  or  by  plea.  In  the  absence  of  its  intro- 
duction by  plea  or  answer,  the  mortgage  imports — is  evi- 
dence of —a  sufficient  consideration  ;  and  a  demurrer  for 
want  of  consideration  could  not  be  sustained. 

5.  But  we  do  not  intend  dwelling  upon  this  aspect  of  the 
question  now  presented  ;  for,  in  our  judgment,  an  adequate 
and  valuable  consideration  is  expressed  in  the  mortgage,  ren- 
dering it  obligatory  on  the  mortgagor.  We  may  pass  over 
all  other  considerations  which  are  recited  in  the  mortgage, 
than  that  of  one  dollar,  the  receipt  of  which  is  acknowledged 
by  the  mortgagor.  It  is  an  elementary  principle  of  the  law 
of  contracts,  appUcable  to  every  form  of  contrast,  and  in  all 
courts,  that  if  a  consideration  is  valuable,  it  need  not  be 
adequate.  There  can  be  no  inquiry  into,  and  no  adjustment 
of  the  value  of  the  consideration,  in  the  absence  of  duress, 
or  of  fraud,  or  of  some  confidential  relation  existing  between 
the  parties.— 1  Pars.  Con.  436;  1  Chit.  Con.  28-32.  Of 
course,  we  are  not  speaking  of  cases  in  which  a  court  of 
equity  is  called  to   decree  the   specific  performance   of  an 
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agreement,  founded  on  an  unreasonable  or  an  unconsciou'- 
able  consideration ;  or  to  compel  the  execution  of  trusts.  As 
was  said  bj  C.  J.  Walker,  in  Kinnebrew  v.  Kinnebretu, 
35  Ala,  637,  cases  of  this  class  are  "  not  at  war  with 
the  principle,  that  the  smallest  actual  consideration,  of 
benefit  to  the  promisor,  is  sufficient  to  support  a  prom- 
ise." Parties,  not  under  legal  disability,  not  subjected 
to  duress,  or  fraud,  or  undue  influence,  must  be  left  free  to 
determine  for  themselves  the  adequacy  of  the  consideration 
upon  which  dispositions  of  property  may  be  made,  and 
whether  their  bargains  and  contracts  are  discreet,  profitable, 
or  unprofitable. — Judge  v.  Wilkins,  19  Ala.  765.  The  law  is 
satisfied,  whenever  there  is  a  valuable  consideration,  sup- 
porting an  executory  contract  the  promisor  is  required  to 
perform.  And  if  there  be  no  fraud,  or  imposition,  the  least 
consideration  will  support  a  contract  deliberately  made, 
with  full  knowledge  of  all  the  circumstances. — -Train  v.  Gold, 
6  Pick.  380 ;  Hubbard  v.  Coolidge,  1  Mete.  93 ;  Brooks  v. 
Haigh,  10  Ad.  &  Ell.  309 ;  Dutchman  v.  Tooth,  5  Bing.  N.  C.  577. 

In  Lawrence  v.  McCalmont,  supra,  said  Judge  Story: 
" '  The  guarantor  acknowledged  the  consideration  of  the 
one  dollar,  and  is  now  estopped  to  deny  it.  If  she  has  not 
received  it,  she  would  now  be  entitled  to  recover  it.  A  valu- 
able consideration,  however  small  or  nominal,  if  given  or 
stipulated  for  in  good  faith,  is,  in  the  absence  of  fraud,  suf- 
ficient to  support  an  action  on  any  parol  contract ;  and  this 
is  equally  true  as  to  contracts  of  guaranty,  as  to  other  con* 
tracts.  A  stipulation  in  consideration  of  one  dollar  is  just  as 
effectual  and  valuable  consideration  as  a  larger  sum  stipu- 
lated for  or  paid."  In  an  action  at  law  on  the  promise  to 
pay  the  judgment  rendered  on  the  bill  of  exchange,  the 
promise,  being  founded  on  this  consideration,  would  be  up- 
held and  enforced.  A  debt  is  created ;  and  it  is  the  debt 
which,  in  a  court  of  equity,  is  the  substantial  consideration 
of  a  mortgage.  The  debt  is  the  principal — the  mortgage  its 
incident. 

The  demurrer  was  not  well  taken,  and  ought  to  have  been 
overruled.  The  decree  of  the  chancellor  is  reversed,  and  a 
decree  here  rendered,  overruling  the  demurrer,  and  remand- 
ing the  cause. 
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The   City  Council  of  Montgomery  v, 
Sayre  et  al, 

BUI  in  Equity  for  Injunction  of  Municipal  Tax. 

1,  Injiinciion  of  illegal  tax. — Tax-payers  can  not  enjoin  in  equity  the  col- 
lection of  a  tax  alleged  to  be  illegal,  uuless  there  is  some  ground  of  equitable 
jurisdiction  connected  with  the  illegality. 

2.  Same;  offer  to  pay,  or  to  do  equity. — The  bill  in  this  case,  seeking  to 
enjoin  the  collection  ot  an  alleged  illegal  municipal  tax,  is  wanting  in  equity, 
because  it  shows  that,  after  deducting  the  taxes  alleged  to  be  illegal,  a  balance 
remained  of  taxes  legally  due,  which  had  not  been  paid  nor  tendered  ;  nor 
was  it  shown  that  the  complainants  had  made  any  effort  to  separate  the  legal 
from  the  illegal  portion;  nor  does  the  bill  contain  any  tender  or  offer  to  pay. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  "on  the  30th  March,  1875,  by 
P.  D.  Sayre  and  numerous  other  persons,  citizens  oi  Mont- 
gomery, tax-payers,  and  owners  of  property  in  said  city, 
against  the  City  Council  of  Montgomery  as  a  corporation  ; 
and  sought  to  restrain  the  collection  of  an  alleged  illegal 
tax.  The  tax  sought  to  be  enjoined  was  levied  under  a  reso- 
lution adopted  by  the  city  council  on  the  23d  day  of  Novem- 
ber, 1874,  as  follows  :  "  Resolved,  that  there  shall  be  levied 
for  the  current  year,  upon  the  property  and  other  items  of 
taxation  in  the  city,  the  following  taxes,  to-wit :  a  tax  of  one 
half  of  one  per-cent.  upon  the  real  estate,  for  the  current 
expenses  of  the  city  council ;  a  tax  of  eleven-sixteenths  of 
one  per-cent.  upon  the  real  estate  and  personal  property,  for 
the  payment  of  interest  upon  the  bonds  issued  under 
authority  of  an  *  act  to  authorize  the  city  of  Montgomery  to 
aid  in  building  and  equipping  the  South  and  North  Ala- 
bama railroad  from  Montgomery  to  Limekiln,'  approved  the 
7th  December,  18(56  ;  and  a  tax  of  one  half  of  one  per-cent. 
upon  the  real  estate  and  personal  property,  for  the  i-edemp- 
tion  of  the  certificates  of  indebtedness  issued  by  the  city 
council,  the  general  revenue  of  the  city  being  inadequate 
therefor."  The  bill  alleged,  that  the  bonds  in  aid  of  the 
South  and  North  Alabama  railroad  were  issued  without 
legal  authority,  and  in  violation  of  the  special  statute  under 
which  they  purported  to  be  issued;  that  the  certificates 
•of  indebtedness  were  issued  in  violation  of  the  provisions  of 
the  city  charter,  in  several  particulars  which  were  specified  ; 
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and  that  the  property  of  the  several  complainants  had  been 
levied  on,  and  advertised  for  sale,  for  the  non-payment  of  the 
taxes  so  assessed.  The  bill  contained,  also,  the  following 
allegations :  "  In  consequence  of  the  facts  and  circum- 
stances averred  and  stated  in  the  foregoing  paragraphs  of 
this  bill,  complainants  are  unable  to  ascertain  and  determine 
what  part  or  parts  of  said  taxes,  so  levied  by  said  city  coun- 
cil for  the  year  1874,  they  are  liable  to  pay  ;  and  they  now 
offer  to  bring  the  money  into  court,  and  to  pay  so  much  and 
such  portion  of  said  taxes  as  the  court  may  determine  to  be- 
legal  and  valid,  and  that  they  are  liable  to  pay.  And  com- 
plainants charge,  upon  information  and  belief,  that  said  city 
is  indebted  to  a  large  amount,  and  a  considerable  portion  of 
said  indebtedness  consists  of  debts  which  have  been  con- 
tracted by  said  city  council  in  violation  of  the  provisions 
and  prohibitions  of  the  charter  of  the  city,  and  without 
authority  of  law  ;  i)ut  complainants  are  unable  to  state  said 
debts  specifically."  The  prayer  of  the  bill  was,  that  the  col- 
lection of  the  taxes  be  enjoined  until  the  further  order  of  the 
court ;  that  the  court  "  ascertain  and  determine  how  much  of 
said  taxes  is  legal,  and  complainants  are  bound  to  pay,  and 
what  is  the  cash  value  of  complainants'  property  liable  to 
taxation,"  and  for  other  and  further  relief. 

The  chancellor  overruled  a  demurrer  to  the  bill,  and,  on 
final  jieariag  on  pleadings  and  proof,  rendered  a  decree  for 
the  complainants,  perpetually  enjoining  the  collection  of  any 
part  of  the  taxes  complained  of ;  and  his  decree  is  now 
assigned  as  error. 

W.  A.  GuNTER,  for  the  appellant,  cited  State  Railroad  Tax 
Gases,  2  Otto,  616  ;  Ala.  Gold  Life  Ins.  Co.  v.  Lott,  54  Ala. 
499  ;  Tdlassee  3Ian.  Co.  v.  Spigener,  49  Ala.  262  ;  Mayor  of 
Mobile  V.  Baldwin,  57  Ala.  61. 

CLOFroN,  Herbert  &  Chambers,  and  J.   S.  Winter,  contra. 

Per  Curiam. — It  must  be  regarded  as  settled,  that  tax- 
payers can  not  resort  to  a  court  of  equity,  to  enjoin  the  col- 
lection of  a  tax  claimed  to  be  illegal,  unless  with  the  ille- 
gality of  the  tax  there  is  connected  some  recognized  ground 
of  equitable  jurisdiction. — Ala.  Gold  Life  Ins.  Co.  v.  Lott, 
54  Ala.  499  ;  Mayor  v.  Baldwin,  57  Ala.  61 ;  Elyton  Land  Go. 
V.  Ay  res,  62  Ala.  413.  The  principle  is  fatal  to  this  bill  in 
any  of  its  aspects. 

It  is  apparent  that,  if  all  the  objections  to  the  taxes 
assessed  could  be  sustained,  there  remains  a  considerable 
amount  which  is  justly  due,  and  ought  to  have  been  paid. 
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There  is  no  averment  in  the  bill,  that  the  complainants  made 
any  effort  to  procure  a  separation  of  the  taxes  confessedly 
legal,  from  those  which  are  supposed  to  be  illegal ;  nor  was 
there  any  tender  of  payment ;  nor  is  there  in  the  bill  an  offer 
to  pay.  We  quote  and  adopt  the  language  of  the  Supreme 
Court  of  the  United  States,  in  State  Railroad  Tax  Cases, 
92  U.  S.  616:  "Before  complainants  seek  the  aid  of  the 
court,  to  be  relieved  of  the  excessive  tax,  they  should  pay 
what  is  due.  Before  they  ask  equitable  relief,  they  should 
do  that  justice  which  is  necessary  to  enable  the  court  to  hear 
them.  It  is  a  profitable  thing  for  corporations  or  individuals, 
whose  taxes  are  very  large,  to  obtain  a  preliminary  injunc- 
tion as  to  all  of  their  taxes,  contest  the  case  through  several 
years  of  litigation,  and,  when  in  the  end  it  is  found  that  but 
a  small  part  of  the  tax  should  be  permanently  enjoined,  sub- 
mit to  pay  the  balance.  This  is  not  equity.  It  is  in  direct 
violation  of  the  first  principles  of  equity  jurisdiction." 

If  bills  of  this  kind  could  be  entertained,  municipal  corpo- 
rations would  be  placed  at  the  mercy  of  reluctant  and  litig- 
ious tax-payers,  embarrassed  in  all  their  operations,  and 
incapable  of  preserving  the  peace,  order,  and  proper  govern- 
ment of  the  localities  to  which  their  powers  extend.  On  the 
authority  of  the  cases  cited,  and  of  Winter  v.  City  Council  of 
Montgomery,  at  the  present  term,  the  decree  of  the  chan- 
cellor must  be  reversed,  and  a  decree  here  rendered,  dissolv- 
ing the  injunction  heretofore  granted  in  this  cause,  and  dis- 
missing the  original  bill.  The  appellees  must  pay  the  costs 
in  the  Court  of  Chancery,  to  be  taxed  by  the  register,  and 
the  costs  in  this  court. 

Stone,  J.  not  sitting. 


Mobile  &  Montgomery  Railway  Co. 
V,  Crenshaw. 

Action  for  Damages  against  Railroad  Company,  for  Personal 

Injuries. 

1.  Sufficiency  of  complaint ;  contributory  negligence. — In  an  action  against  a 
railroad  company,  to  recover  damages  for  personal  injuries,  it  is  not  necessary 
that  the  complaint  should  negative  contributory  negligence  on  the  part  of  the 
plaintiff,  that  being  a  matter  of  defense  only. 

2.  Same  ;  avermevi  of  negligence. — IJnder  the  liberal  rules  of  pleading  recog-. 
Vol,  Lxy. 
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nized  by  the  Code  (§  2978),  "whsn  the  gravamen  of  the  action  is  the  alleged 
non-feasance  or  misfeasance  of  another,  it  is  sufficient,  as  a  general  rule,  to 
aver  in  the  complaint  the  facts  out  of  which  the  duty  to  act  springs,  and  that 
the  defendant  negligently  failed  to  do  and  perform,  &c. ;  and  it  is  not  neces- 
sary to  define  the  quo  modo,  or  to  specify  the  particular  acts  of  diligence  he 
should  have  employed."  Tested  by  this  rule,  the  averments  of  negligence  in 
this  case  are  sufficiently  certain  and  defiuite. 

3.  Dennm'er;  specification  of  causes. — That  the  complaint  "does  not  show 
such  a  state  of  facts  as  will  entitle  the  plaintiff  to  recover,"  is  only  a  general 
demurrer,  and  is  not  sufficient  under  the  statute  (Code,  i^  3005),  which  requires 
the  causes  of  demurrer  to  be  "distinctly  stated.' 

4.  Limitation  of  ac'Ion — A.  claim  for  damages  against  a  railroad  company, 
on  account  of  personal  injuries,  is  not  within  the  statute  requiring  claims  for 
damages  to  be  presented  or  sued  on  within  sixty  days  after  they  accrue  (Code, 
§  1701),  but  is  governed  by  the  general  statute  of  limitations  of  one  year 
(§  3231).  (Nicholson  v.  M,  &  M.  Railroad  Company,  49  Ala.  205,  doubted,  but 
adhered  to. ) 

5.  Contributory  negligence ;  incase  of /child. — A  child  can  be  required  to 
exercise,  not  so  much  care  and  caution  as  a  person  of  mature  years,  but  only 
so  much  as  may  be  reasonably  expected  of  one  of  its  age  or  capacity  ;  which 
is  a  matter  to  be  determined  by  the  peculiar  circumstances  of  each  case  :  what 
would  be  ordinary  neglect,  as  towards  a  person  ot  full  capacity,  might  be 
gross  negligence  as  towards  a  child. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon,  John  K.  Henry. 

This  action  was  brought  by  Joseph  J.  Crenshaw,  an  infant, 
suing  by  next  friend,  to  recover  damages  for  personal  inju- 
ries, alleged  to  have  been  caused  by  the  negligence  and  care- 
lessness of  the  defendant's  servants  in  charge  of  a  train  of 
cars  ;  and  was  commenced  on  the  20th  September,  1875. 
The  first  count  of  the  complaint  claimed  $20,000,  "  as 
damages  for  injuries  to  the  person  of  plaintiff,  resulting 
from  the  negligence,  carelessness  and  unskillfulness  of  the 
servants  and  employes  of  the  defendant,  as  follows  :  For 
that  whereas  the  plaintiff,  who  is  of  tender  years,  to- wit, 
between  five  and  six  years  of  age,  heretofore,  to-wit,  on  the 
22d  day  of  February,  1875,  at  Greenville,  in  said  county  of 
Butler,  was  lawfully  and  peaceably  at  the  defendant's  depot 
in  Greenville,  when  one  of  defendant's  freight  trains  arrived, 
and  ran  up  to  the  hindermost  part  of  the  said  freight  train, 
and  caught  hold  of  the  bumper,  a  part  of  said  train  ;  that  he 
was  in  view  of  the  servants  and  employes  of  the  defendant, 
who  was  then  and  there  the  proprietor  of  and  running  said 
freight  train,  having  a  locomotive  and  train  of  cars  attached 
thereto ;  which  said  freight  train,  thus  composed,  was  then 
and  there  under  the  care,  management,  government,  and  di- 
rection of  two  certain  servants  of  said  defendant,  one  of 
which  was  called  a  conductor,  and  the  other  an  engineer ; 
who  were  then  and  there  directing  and  propelling  the  said 
freight  train,  by  the  agency  of  steam,  upon  and  along  the 
railroad  possessed  and  owned  by  the  defendant,  running  at, 
to-wit,  through  the  said  city  of  Greenville,  and  through  the 
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said  county  of  Butler  ;  and,  in  their  directing  and  propelling 
the  said  freight  train,  the  said  servants  of  defendant  were 
engaged  in  and  about  the  business  of  the  defendant,  to-wit, 
on  the  day  and  year  aforesaid,  and  in  the  city  of  Greenville, 
and  county  ol  Butler  aforesaid  :  Nevertheless,  the  said  de- 
fendant, then  and  theje,  by  its  said  servants  and  employes, 
so  carelessly,  negligently,  unskillfully  and  improperly  drove, 
governed,  moved  and  directed  the  said  freight  train,  that  by 
and  through  the  carelessness,  negligence  and  improper  con- 
duct of  the  said  defendant,  by  its  servants  and  employes  in 
that  behalf,  that  the  said  cars,  or  some  of  them,  attached  to 
the  locomotive  of  said  freight  train,  then  and  there  ran  up- 
on and  against  the  person  of  plaintiff  with  great  force  and 
violence,  and  thereby  knocked  and  threw  him  to  and  upon 
the  ground  with  great  force  and  violence  ;  and  the  said 
plaintiff  was,  by  means  of  the  several  premises  aforesaid, 
then  and  there  greatly  bruised  and  hurt,  aud  had  one  of  his 
arms  badly  fractured  and  crushed,  so  that  it  became  and  was 
necessary  to  have  it  amputated,"  &c. 

The  defendant  demurred  to  this  count,  "  in  short  by  con- 
sent," assigning  the  following  as  grounds  of  demurrer  : 
"1.  The  said  count  fails  to  show  that  it  was  the  duty  of  the 
employes,  who  are  alleged  to  have  been  in  view  of  the  acci- 
dent complained  of,  to  prevent  it,  or  that  they  could  have 
prevented  it  by  the  use  of  due  diligence.  2.  Said  count 
tails  tc  <=et  forth  facts  which  would  render  the  defendant  re- 
sponsible . .  -  ;."n  :  the  averments  as  to  negligence  are 
mere  legal  conclusions,  and  not  warranted  by  the  facts 
stated.  3.  Said  counc  does  not  show  that  any  of  defend- 
ant's servants,  for  whose  acts  defendant  was  responsible  in 
that  behalf,  were  negligeat,  other  than  by  the  statement  of 
legal  conclusions.  4.  And  to  the  whole  complaint,  because 
it  does  not  show  such  a  state  of  facts  as  will  entitle  the 
plaintiff  to  recover.  5.  To  the  whole  complaint,  and  each 
count  thereof,  because  the  allegations  thereof  show  that  the 
injury  complained  of  was  caused  by  the  plaintiff's  negli- 
gence." The  court  overruled  the  demurrer,  and  the  defend- 
ant then  filed  a  special  plea,  averring  "  that  plaintiff's  said 
claim  for  damages  was  not  presented  in  writing,  within  sixty 
days  after  it  accrued,  to  the  president,  treasurer,  superin- 
tendent, or  any  depot-agent  of  the  defendant,  and  that  suit 
was  not  brought  thereon  within  sixty  days  after  the  claim 
accrued."  The  court  sustained  a  demurrer  to  this  plea,  and 
the  defendant  then  pleaded  not  guilty  ;  on  which  plea  issue 
was  joined,  and  a  trial  had  ;  or,  as  the  bill  of  exceptions 
states,  "  the  parties  joined  issue  on  the  plea  of  not  guilty, 
and  of  contributory  negligence  by  plaintiff."  •  , 
Vol.  liXv, 
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On  the  evidence  adduced  on  the  trial,  as  set  out  in  the  bill 
of  exceptions  (but  which  it  is  not  necessary  to  state),  the 
court  charged  the  jury,  "  among xother  things,"  as  follows'; 
"  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  was 
only  about  six  years  old,  and  that,  at  the  time  he  got  on  the 
cars,  if  he  did  so,  he  was  too  young  to  have  an  appreciative 
sense  of  the  danger,  but  was  actuated  by  a  mere  childish 
desire  to  ride  upon  the  cars,  without  beiug  sensible  of  the 
danger  to  which  he  was  exposed,  then  he  would  not  be 
chargeable  with  contributory  negligence  ;  which  facts  the  jury 
must  determine,  by  the  evidence,  for  themselves."  To  this 
charge  the  defendant  excepted. 

The  charge  of  the  court,  and  its  rulings  on  the  pleadings, 
as  above  stated,  are  now  assigned  as  error. 

Herbert  &  Buell,  for  the^appellant. 

Gamble  &  Bolling,  contra. 

SOMEKVILLE,  J.— It  has  been  settled  by  this  court,  and 
the  proposition  is  otherwise  well  supported  by  authority, 
that  "  contributory  negligence "  is  regarded  as  a  defense 
which  must  be  sustained  by  satisfactory  evidence  ;  and  the 
absence  of  reasonable  care  and  caution  on  the  plaintiff's 
part  need  not  be  averred  by  him  in  the  declaration  or  com- 
plaint, nor  proved  by  him  in  the  first  mst&u ce. —  Bailroad  Go. 
V.  Shearer,  58  Ala.  672 ;  Gov.  St.  Railroad  v.  Hanlon,  53  Ala. 
70  ;  Railroad  v.  Gladmon,  15  Wallace,  401 ;  Hoyt  v.  Hudson, 
41  Wis.  105  (22  Amer.  Kep.  714). 

2.  The  averment  of  negligence  in  the  complaint  is  made 
with  a  proper  degree  of  certainty,  under  the  liberal  rules  of 
pleading  recognized  by  the  Code  (§  2978).  As  said  by 
Stone,  J.,  in  Xeac/i  V.  i^wsA,  57  Ala.  145  (154),  "  when  the 
gravamen  of  the  action  is  the  alleged  non-feasance  or  mis- 
feasance of  another,  as  a  general  rule  it  is  sufficient  if  the 
complaint  aver  the  facts  out  of  which  the  duty  to  act 
springs,  and  that  the  defendant  negligently  failed  to  do  and 
perform,  &c.  It  is  not  necessary  to  define  the  quo  modo,  or 
to  specify  the  particular  acts  of  diligence  he  should  have  em- 
ployed in  the  performance  of  such  duty." — Mobile  dt  Ohio 
R.  R.  Co.  V.  Williams,  53  Ala.  595  ;  Railroad  Co.  v.  Waller, 
48  Ala.  459. 

3.  An  averment  in  a  demurrer,  that  the  complaint  "  does 
not  show  such  a  state  of  facts  as  will  entitle  the  plaintiff  to 
recover,"  is  a  general  demurrer,  specifying  no  particular  in 
which  the  complaint  fails  to  set  forth  a  substantial   cause  of 


570  SUPREME^COUKT  [^^c  Term. 

[Lehman  Brothers  v.  McQneen.] 

action,  and  avails  nothing,  therefore,  under  the  statute. 
Mayor  v.  Coleman,  58  Ala.  570. 

The  several  grounds  of  demurrer  to  the  first  count  of  the 
complaint  were,  for  the  foregoing  reasons,  properly  overruled. 

4.  It  l)as  been  held  by  this  court,  in  Nicholson  v.  Mobile 
c&  3Iontgomery  li.  R.  .Co.,  49  Ala.  205,  that  the  limitation  of 
sixty  days,  prescribed  by  section  1700  of  the  Code,  within 
which  claims  for  damages  against  railroad  companies  must 
be  presented  or  sued  on,  does  not  apply  to  injuries  to  the 
persou,  and  that,  as  to  such  claims,  the  statutory  limitation 
of  an  action  thereon  is  one  year.  Our  doubts  as  to  the  cor^ 
rectness  of  this. decision  are  not  sufficiently  strong  to  induce 
us  to  depart  from  it.  The  doctrine  of  stare  decisis  forbids 
vacillation  in  judicial  decisions,  without  satisfactory  and 
cogent  reasons.  There  was  no  error  in  sustaining  the  demur- 
rer to  the  plea  presenting  this  defense. 

6.  The  rules  of  law  in  regard  to  the  negligence  of  an 
adult,  and  of  an  infant  of  tender  years, j  are  quite  different. 
A  child  cannot  be  required  to  exercise  as  much  care  and 
caution  as  a  person  of  mature  years,  but  only  so  much  as 
may  be  reasonably  expected  of  one  of  his  age  and  capacity, 
a  matter  to  be  determined  by  the  peculiar  circumstances  of 
each  case.  On  the  contrary,  ordinary  neglect  as  to  a  person 
of  full  capacity,  might  be  gross  negligence  as  to  a  child. 
Kerr  v.  Forgue,  54  111.  482  ;  liailroad  Co.  v.  Gladmon,  15  Wall, 
401;  Smith  v.  O'Connor,  48  Penn.  St.  Rep.  218;  Government 
St.  R.  R.  V.  Hanlon,  52  Ala.  70 ;  Shearman  <fe  Red.  Neg. 
§§  43-44, 49  ;  Wharton's  Law  Neg.  §§  309-310. 

The  charge  given  by  the  Circuit  Court,  we  think,  recog- 
nized this  principle,  and  was  proper. 

The  judgment  is  affirmed. 


Lehman  Brothers  v.  McQueen. 

Bill  in  Equity  for  Foreclosure  of  3Iorfgage,  and  Account. 

1,  Revision  of  chancellor' a  decree.^Oa  appeal  from  the  final  decree  in  a  chan- 
cery cause,  whether  the  question  for  revision  is  upon  matter  of  law  or  matter 
of  fact,  tbe  decree  must  stand,  unless  it  clearly  appears  to  be  erroneous. 

2.  Burden  and  sufficiency  of  proof. — In  tbe  consideration  of  questions  de- 
pending upon  conflicting  evidence,  it  is  important  to  bear  in  mind  upon  which 
party  lies  the  burden  of  proof,  which  always  rests  upon  him  who  afiSrins  the 
existence  of  the  disputed  fact,  or  claims  a  right  or  benefit  under  it  ;  and  if  the 
evidence  is  equally  balanced,  or  leaves  the  mind  in  a  state  of  doubt  and  uncer- 
tainty, the  issue  must  be  decided  against  him. 

Vol.  lxv. 
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3.  Payments  to  mortgagee,  after  notice  of  <ra?ts/'er.  — When  a  mortgage  is 
transferred  as  collateral  security,  and  notice  of  such  transfer  is  given  to  the 
mortgagor,  payments  subsequently  made  by  him  to  the  mortgagee  are  at  his 
own  peril;  and  when  he  claims  a  credit  for  them,  under  a  bill  to  foreclose 
by  the  transferrees,  he  assumes  the  i burden  of  proving  they  were  made  by 
authority  of  the  transferrees.  feiSsiLidl 

4.  Verhdl  admissions  and  dfdarafions.—Yerhal  admissions  or  declarations, 
made  by  a  party  in  interest,  are  competent  evidence  against  him  ;  but  they 
must  be  received  witti  great  caution, ^being  evidence  in  its  own  nature  uneat- 
isfactory,  and  their  value  as  evidence  depends  greatly  upon  their  consistency 
with  other  evidence  not  subject  to  like  infirmities. 

Appeal  from  the  Chancery^Court  of.Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  in  February,  1877,  by  Leh- 
man Brothers  (a  partnership  doing  business  in  the  city  of 
New  York),  Lehman,  Abraham  &  Co.  (a  partnership  doing 
business  in  New  Orleans),  and  Lehman,  Durr  &  Co.  (a  part- 
nership doing  business  in  Montgomery,  Alabama),  against 
John  G.  McQueen,  and  the  partners  composing  the  firm  of 
Moore,  Waldman  &  Co.,  a  partnership  doing  business  in  the 
city  of  Montgomery  ;  and  sought  the  forec^sure  of  a  mort- 
gage, which  said  iMcQueen  had  executed  to  jVIoore,  Waldman 
&  Co.,  for  advances  to  make  a  crop  during  the  year  1874,  and 
which  the  mortgagees  afterwards  transferred,  as  collateral 
security,  to  the  complainants.  The  complainants  below  are 
the  appellants,  and  they  here  assign  as  error  the  allowance 
by  the  chancellor,  on  the  statement  of  the  account,  of  certain 
payments  claimed  by  McQueen  to  have  been  made  by  him  to 
Moore,  "Waldman  &  Co.  after  notice  of  the  assignment. 

Clopton,  Hekbeet  &  Chambees,  for  the  appellants. 

Clements  &  Enochs,  and  Gikard  Cook;,  contra. 

BRICKELL,  C.  J. — The  assignments  of  error  involve  no 
other  question  than  the  propriety  of  the  decision  of  the 
chancellor  upon  matters  of  fact."  An  appellate  court  is 
reluctant  to  disturb  the  findings  of  fact  made  by  a  primary 
court. _  When,  however,  the  duty  of  revision  lies  within  its 
jurisdiction,  it  must  be  performed  in  view  of  the  settled 
rules  and  principles  of  law.  If  a  primary  court  is  charged 
with  the  duty  of  ascertaining  and  determining  matters  of 
fact,  dependent  in  any  degree  upon  the  viva  voce  examination 
of  witnesses,  without  the  aid  of  a  jury,  there  are  obvious 
reasons  for  attaching  to  its  findings  much  of  the  force  and 
eftect  of  a  verdict  of  a  jury,  which  is  not  interfered  with, 
unless  shown  to  be  plainly  erroneous.  That  rule  can  not  be 
applied  to  the  decision  of  a  chancellor,  who  decides  wholly 
on  evidence  in  writing,  which,  ^in  the  same  form,  and  under 
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the  same  circumstances,  is  presented  to  the  appellate  court. 
Whether  a  judgment  or  decree  is  assailed  for  error  of  law, 
or  of  fact,  the  presumption  of  correctness  is  indulged,  and  it 
must  be  removed  by  the  party  complaining.  It  is  not  enough 
that  it  may  not  appear  clearly  that  the  sentence  of  the 
inferior  tribunal  is  right,  for  then  it  is  protected  by  the  pre- 
sumption :  it  must  clearly  appear  that  it  is  erroneous,  or  it 
must  stand.  In  tliis  respect,  there  is  no  distinction  between 
the  decrees  of  a  chancellor,  whether  the  question  for  revision 
is  upon  matter  of  law,  or  of  fact. — Marloive  v.  Benagh,  52  Ala. 
113  ;  Bather  v.  Young,  56  Ala.  94. 

The  matter  of  dispute  between  the  parties  is,  whether 
McQueen  shall  be  allowed  credits  on  the  mortgage  debt,  for 
cotton  delivered  by  him  to  Moore,  Waldman  &  Co.,  in  1874, 
and  in  1875,  and  for  six  hundred  dollars,  he  alleges  he  paid 
to  them,  on  17th  March,  1875.  The  chancellor  allowed  the 
credits,  in  view  of  all  the  evidence. 

In  the  consideration  of  all  questions  of  this  character, 
dependent  upon  conflicting  evidence,  it  is  important  to 
inquire,  and  bea^in  mind,  upon  which  party  lies  the  burden 
of  proving  the  disputed  fact.  For,  when  the  law  casts  the 
burden  of  proof  upon  a  party,  if  he  does  not  offer  evidence 
of  the  fact,  for  all  the  purposes  of  the  particular  case,  the 
non-existence  of  the  fact  must  be  assumed. — Douglass  v. 
Eason,  36  Ala.  687.  Or,  if  the  evidence  in  reference  to  the 
fact  is  equally  balanced  ;  or,  if  it  does  not  generate  a  rational 
belief  of  the  existence  of  the  fact,  leaving  the  mind  in  a 
state  of  doubt  and  uncertainty,  the  party  affirming  its  exist- 
ence must  fail  for  want  of  proof. — Lindsay  v.  Perry,  1  Ala. 
^0  > ;  Brandon  v.  Cahaniss,  10  Ala.  155;  May  v.  Williams, 
27  Ala.  269  ;  Harris  v.  Bell,  lb.  520.  The  burden  of  proving 
a  disputed  fact  rests,  in  all  cases,  upon  the  party  affirming 
its  existence,  and  claiming  to  derive  right  and  benefit  from  it. 
A  plaintiff  is  bound  to  make  good  his  case,  so  far  as  it  is 
denied  by  the  defendant ;  but,  when  a  defendant  seeks  to 
avoid  a  clear  right  of  the  plaintiff,  because  6f  some  indepen- 
dent fact,  the  existence  of  which  he  affirms,  the  law  casts 
upon  him  the  burden  of  proving  it,  if  it  becomes  matter  of 
dispute.  A  plaintiff  proves  the  existence  of  a  debt,  which 
the  defendant  claims  to  have  paid.  In  the  first  instance, 
proof  of  the  debt  would  rest  upon  theplaintiff,if  it  was  denied; 
and  if  his  evidence  was  insufficient,  he  would  fail  for  want 
of  proof.  But,  the  debt  being  proved,  the  burden  of  prov- 
ing payment  rests  upon  the  defendant ;  and  if  his  evidence 
is  insufficient,  he  would  fail  for  want  of  proof. 

There  is  no  room  for  doubt,  and  so  it  was  found  and 
declared  by  the  chancellor,   that  on  the  10th  August,  1874, 
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Lehman,  Durr  <fe  Co.,  for  themselves  and  the  other  appel- 
lants, became  the  holders  f  f  the  mortgage,  as  collateral 
security  for  debts  of  the  mortgagees,  Moore,  Waldman  <fe  Co., 
maturing  at  different  periods  in  the  year  1875.  It  is  a  fact 
about  which  there  is  no  dispute,  that  of  the  transfer,  the 
mortgagor,  McQueen,  had  notice  in  August,  1874,  before  he 
made  any  the  payments  to  Moore,  Waldman  &  Co.,  for 
which  credit  is  now  claimed.  The  rights  and  equities  of  the 
transferrees  attached  fully,  when  notice  of  the  transfer  was 
given  to  McQueen.  By  no  subsequent  dealings  or  transac- 
tions with  the  mortgagees,  could  he  acquire  rights  which 
would  impair  the  rights  and  equities  of  the  transferrees. 
All  such  dealings  were  at  his  own  peril,  and  in  subordination 
to  the  prior  right  and  equity  of  the  transferrees,  of  which 
he  had  notice.  A  right  to  pi'otection  in  the  payments  to  the 
mortgagees,  made  after  notice  of  the  transfer,  is  claimed, 
because,  as  is  averred,  they  were  authorized  by  Durr,  one  of 
the  transferrees.  Whether  the  authority  was  given,  is  the 
disputed  matter  of  fact.  That  the  burden  of  proving  it 
rests  on  McQueen,  is  apparent.  The  existence  of  the 
authority  is  an  independent  fact,  affirmed  for  his  protection, 
in  avoidance  of  the  clear  and  established  right  of  the  appel- 
lants. Without  proof,  its  existence  can  not  be  admitted  or 
assumed. 

The  only  direct  evidence  of  the  fact  is  found  in  the  depo- 
sition of  the  mortgagor.  Admitting  having  received  the 
notice  of  the  transfer  given  him  by  letter  on  the  12th 
August,  1874,  he  states  that  he  was  induced  by  it,  when 
ready  to  make  the  first  delivery  of  his  crop  of  cotton  grown 
io  1874  (which  was  covered  by  the  mortgage),  to  offer  to 
deliver  to  the  transferrees  ;  and  that  he  did  propose  the 
delivery  to  Durr,  who  said  to  him  :  "  Turn  it  over  to  Moore, 
Waldman  &  Co.,  they  have  arranged  their  matter  with  us, 
and  are  as  good  as  they  ever  were  ;  we  are  amply  secured, 
over  and  above  your  paper."  The  verbal  admissions  or 
declarations  of  a  party  in  interest  are  competent  evidence 
against  him  ;  but  we  are  constantly  admonished  that  they 
must  be  received  with  great  caution,  and  that  the  value  of 
evidence  of  them  depends  greatly  upon  its  consistency  with 
other  evidence  not  subject  to  its  infirmities.  When  there  is 
no  reason  to  apprehend  fabrication,  there  is  such  danger  of 
mistake,  or  imperfection,  in  the  repetition  of  the  mere  oral 
statements  of  another — so  much  of  uncertainty  as  to  the 
clearness  with  which  his  meaning  was  exj^ressed,  or  whether, 
he  was  understood  by  the  witness  as  he  intended  to  be  under- 
stood, that  in  its  own  nature  the  evidence  is  unsatisfactory. 
Garrett  v.    Garrett,  29  Ala.  439 ;  Wittick  v.  Keiffer,  31  Ala. 
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199.  Intentional  misrepresentation,  there  was  no  reason  or 
motive  inducing  Durr  to  make ;  and  it  is  certain,  if  he  made 
the  statements  imputed  to  him,  they  were  not  only  adverse 
to  his  interest,  but  were  in  fact  wholly  untrue.  No  one  of 
the  debts  of  Moore,  Waldman  &  Co.,  for  which  the  mortgage 
was  held  as  security,  had  matured  at  the  time  it  is  said  he 
made  these  statements,  or  would  mature  earlier  than  the 
succeeding  February.  The  time  the  statements  were  made 
is  identified,  as  that  of  the  first  delivery  of  cotton,  which  is 
shown  to  have  been  on  the  2d  September,  1874,  but  twenty 
days  after  notice  of  the  transfer  of  the  mortgage  had  been 
given,  and  twenty-two  days  after  the  transfer  was  perfected 
by  the  delivery  of  the  mortgage.  Without  intending  to 
impute  intentional  fabrication,  it  must  be  said,  it  is  highly 
improbable,  in  view  of  the  facts  shown  clearly,  that  Durr 
could  have  made  the  statement.  There  is  more  probability 
that  the  memory  of  the  mortgagor  is  at  fault,  and  he  is  now 
innocently  attributing  to  Durr  statements  which  may  have 
been  made  to  him  by  one  or  the  other  of  the  mortgagees, 
with  whom  he  seems  to  have  had  continuous,  confidential  and 
intimate  business  relations.  The  statement,  in  itself,  in  its 
entirety,  indicates  that  it  would  more  probably  have  pro- 
ceeded from  them,  than  from  a  creditor  who  had  just  com- 
pounded large  debts  with  them  at  twenty-five  cents  on  the 
dollar.  They  would  more  probably  declare  to  a  customer, 
whose  business  they  were  anxious  to  retain,  that  they  were  as 
good  as  they  ever  ivere,  than  would  ^  creditor  in  Durr's  condi- 
tion, with  no  motive  to  speak  of  their  present  condition  on 
any  terms. 

There  are  other  facts  which  are  shown  clearly,  with  which 
there  is  much  difficulty  in  reconciling  this  evidence.  The 
mortgagor  knew,  in  March,  1875,  that  the  mortgage  remained 
in  possession  of  Lehman,  Durr  &  Co.  He  then  obtained 
from  them  an  advance  of  money  ;  Moore,  AValdman  &  Co^ 
waiving  the  priority  of  the  mortgage  to  that  extent,  in  favor 
of  a  mortgage  he  then  executed  for  the  advance.  The 
waiver  was  necessary,  to  protect  the  transferrees,  by  whom 
the  mortgage  was  held  as  collateral  security.  He  makes  no 
inquiry  why  the  mortgage  remains  in  possession  of  Lehman, 
Durr  &  Co ,  though  he  had  been  informed  the  debts  oif 
Moore,  Waldman  Co.,  for  which  it  was  originally  a  security, 
had  been  arranged.  Nor  does  he  inquire  whether  he  has 
received  on  it  the  credits  now  claimed,  for  the  cotton 
^lelivered  in  1874.  He  continues  his  dealings  with  Moore, 
Waldman  &  Co.,  until  they  became  insolvent,  with  full 
knowledge  of  the  fact  the  mortgage  is  not  in  their  possession, 
but  in  the  possession  of  the  transferrees ;  not  ceasing  these 
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dealings  until  a  few  days  before  the  last  notice  of  the  trans- 
fer is  traced  to  him.  Then,  for  the  first  time,  he  asserts  to 
the  trausferrees  that  the  mortgage  is  paid,  or  about  liquidated. 
On  the  other  hand,  there  are  circumstances  indicating  a 
want  of  diligence  by  the  trausferrees  in  asserting  and  main- 
taining their  rights,  which  are  not  satisfactorily  explained. 
They  made  no  effort  to  obtain  the  crop  of  cotton  of  1874, 
covered  by  the  mortgage,  and  apply  it  in  payment  of  the 
mortgage  debt ;  nor  any  inquiry  as  to  what  disposition  was 
made  of  it.  It  may  be,  this  passiveness  resulted  from  the 
nature  of  their  claim  to  the  mortgage — that  it  was  held  by 
them  as  collateral  security  only,  for  debts  no  one  of  which 
matured  earlier  than  February  1st,  1875,  and  the  others  at 
later  periods.  They  had  given  the  mortgagor  notice  of  the 
transfer,  protecting  him  from  any  claim  or  demand  of  the 
mortgagees  ;  leaving  their  want  of  diligence  a  matter  of  con- 
cern only  as  between  themselves  and  the  mortgagees.  A 
fair  inference  can  not  be  drawn  from  this  fact,  in  view  of  the 
other  evidence,  that  .they  knew  of  and  assented  to  the 
delivery  of  the  cotton  to  the  mortgagees,  or  that  payment  of 
the  debts  was  or  should  be  made  to  them. 

The  result  is,  to  say  the  least,  that  the  whole  evidence 
.  leaves  it  in  doubt  and  uncertainty,  whether  the  trausferrees 
authorized  or  assented  to  the  payments  claimed  to  have  been 
made  on  the  mortgage  debt,  to  the  mortgagees.  The  law 
then  declares  that  the  defense,  depending  wholly  upon  this 
fact  to  avoid  a  clear  right  of  the  appellants,  must  fail. 
"  Whatever  facts  are  necessary  to  be  established — whether 
by  the  plaintiff,  to  give  him  a  right  to  recover,  or  by  the 
defendant,  to  sustain  his  defense — must  be  proved."  It  can 
not  be  said  there  is  proof,  when  the  evidence  fails  to  generate 
a  rational  belief  of  the  existence  of  a  disputed  fact. —  May  v. 
Williams,  supra  ;  Brandon  v.  Gabani^s,  supra.  The  error  of 
the  chancellor  lies  in  not  applying  the  rule  of  law,  demand- 
ing from  a  party  on  whom  rests  the  burden  of  proof  satis- 
factory evidence  of  the  disputed  fact  affirmed  by  him,  to 
avoid  rights  which  are  clearly  shown. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded  for  further  proceediugs  in  conformity  to  this 
opinion. 
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Starke  v.  Wilson. 

Creditors'  Bill  in  Equity  to  subject  Lands  Devised. 

1.  Devise  of  lands  "after  payment  of  debts." — Uader  the  doctrine  established 
by  the  courts  of  equity  in  Euf^land,  a  bequest  or  devise  of  property,  "after 
the  payment  of  debts,"  is  an  implied  charge  of  the  debts  upon  the  property  ; 
but  this  doctrine  is  not  recognized  with  us,  since  our  statutes  expressly  charge 
the  whole  of  the  property  with  the  payment  of  debts. 

2.  Statute  of  limitations  as  to  trust  for  payment  of  debts. — To  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations,  as  against  lands  deviled,  even 
under  the  English  doctrine,  there  must  be  a  specific  charge,  or  an  express 
trust ;  and  tbat  is  the  doctrine  established  by  the  later  decisions  of  this  court, 
which  overrule,  as  to  that  point,  the  case  of  Darrinrjton  v.  Borland,  3  Porter,  10, 

3.  Judijment  a<jai.nst  personal  representative  ;  effect  as  against  heir  or  devisee. 
A  judgment  against  the  personal  representative,  on  a  debt  contracted  by  the  de- 
cedent, does  not  estop  the  devisee  horn  setting  up  the  statute  of  limitations,  in 
defense  of  a  suit  in  equity  to  subject  the  devised  lands  to  the  payment  of 
the  debt. 

4.  Partial  payment  by  executor,  who  is  also  devisee.— A  partial  payment  by  a 
s  ole  executor  or  administrator  prevents  the  running  of  the  statute  of  limita- 
tions, as  against  the  personal  assets  ;  but,  under  the  operation  ot  the  statute  of 
frauds  (Code,  §  2121),  it  would  not  have  that  eifect  as  against  his  interest  iu 
lands  devised. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  AusTiLl.. 

The  bill  iu  this  case  was  filed  ou  the  16tli  September,  1878, 
by  Mrs.  Caroline  R.  Starke  and  the  personal  representative 
of  Mrs.  Olivia  McDonald,  deceased,  as  creditors  of  Frederick 
S.  Raoul,  deceased,  in  behalf  of  themselves  and  all  other 
creditors  who  might  come  in,  against  the  administrator  de 
bonis  non  of  said  F.  S.  Raoul,  together  with  his  widow  afud 
children,  who  were  also  the  devisees  under  his  will,  and 
several  other  persons  claiming  under  them  ;  and  sought  to 
reach  and  subject  to  the  satisfaction  of  judgments,  obtained 
by  the  complainants  respectively  against  said  administrator 
de  bonis  non,  lands  devised  by  the  testator  to  his  widow  and 
children,  and  by  them  conveyed  to  the  other  defendants. 
The  testator  died,  as  the  bill  alleged,  in  April,  1870 ;  and  his 
last  will  and  testament,  which  was  executed  on  the  1st  March, 
1870,  was  duly  proved  and  admitted  to  record,  in  the  Probate 
Court  of  Montgomery  county,  on  the  10th  day  of  June,  1870, 
and  letters  testamentary  thereon  granted  to  his  widow,  Mrs. 
Mary  Grace  Raoul.  The  testator's  will," a  copy  of  which  was 
naade  an  exhibit  to  the  bill,  contained  the  following  pro- 
visions :  "  After  the  payment  of  all  my  just  debts,  I  give  and 
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bequeath  unto  my  beloved  wife,  Mary  Grace  E-aoul,  the 
whole  of  my  estate,  of  whatever  kind,  both  real  and  personal, 
for  her  sole  use  and  enjoyment,  for  and  during  her  natural 
life  ;  and  it  is  my  will,  after  her  death,  that  my  said  estate 
shall  be  equally  divided,  share  and  share  alike,  between  my 
two  children,  Thomas  Couper'Raoul  and  Caroline  Theus 
Raoul ;  and  I  do  hereby  appoint  and  constitute  my  beloved 
wife,  Mary  Grace  Raoul,  the  executrix  of  my  estate,  without 
bond,  or  security  of  any  sort."  At  the  time  of  his  death,  as 
the  bill  alleged,  the  testator  was  indebted  to  Mrs,  Caroline 
R.  Starke,  one  of  the  complainants,  "in  the  sum  of  $3,850, 
which  was  evidenced  by  promissory  note  made  January  1st, 
1864,  and  payable  January  1st,  1865,"  on  which  several  par- 
tial payments  were  credited  ;  "  and  said  Raoul's  estate  is 
justly  indebted  to  the  estate  of  said  Olivia  McDonald,  in  the 
sum  of  $1,007.35,  with  interest,  which  said  claim  is  due  and 
unpaid."  Mrs.  Raoul  resigned  the  office  of  executrix,  on  the 
2d  November,  1876;  and  letters  of  administration  de  bonis 
non,  with  the  will  annexed,  were  granted  on  the  3d  Novem- 
ber, 1876,  to  M.  A.  Baldwin.  On  the  11th  December,  1876, 
the  personal  representative  of  Mrs.  McDonald  recovered  a 
judgment  on  her  debt,  against  M.  A.  Baldwin,  as  such  admin- 
istrator; and  Mrs.  Starke  recovered  a  judgment  aga'inst  him 
on  her  debt,  for  $4,000,  on  the  7th  March,  1878 ;  and  these 
are  the  judgments,  satisfaction  of  which  was  sought  by  the 
bill,  out  of  the  lands  devised,  under  an  allegation  of  a  defi- 
ciency of  personal  assets. 

An  amended  bill  was  filed,  containing  the  following  allega- 
tions, as  to  partial  payments  made  on  these  debts  :  "  Com- 
plainant C.  R.  Starke  further  shows  and  alleges,  that  on  the 
1st  day  of  July,  18G6,  said  testator  made  a  payment  of  $225 
on  the  debt  evidenced  by  said  promissory  note,  which  was 
duly  entered,  by  his  direction,  as  a  credit  on  said  note,  at 
the  time  of  said  payment ;  that  on  the  1st  day  of  July,  1867, 
said  testator  made  another  payment  on  said  debt,  of  the  sum 
of  $225,  which  amount  was  duly  entered  as  a  credit  on  said 
note  at  said  time ;  that  on  the  1st  day  of  July,  1868,  said 
testator  made  another  payment  on  said  debt,  of  the  sum  of 
$225,  which  was  duly  entered  as  a  credit  on  said  note  at  said 
time  ;  that  on  the  1st  day  of  July,  1869,  said  testator  made 
another  payment  on  said  debt,  of  the  sum  of  $150,  which 
amount  was  duly  entered  as  a  credit  on  said  note  ;  that  on  or 
about  the  15th  August,  1872,  the  widow  of  said  testator,  who 
was  a  devisee  under  the  will,  and  the  duly  appointed  and 
legally  qualified  executrix  of  his  said  will,  paid  to  your 
oratrix  the  sum  of  $200,  as  a  part  payment  of  the  debt  evi- 
denced by  said  promissory  note,  which  said  payment  was  a 

(37) 


678  .  SUPEEME  COURT  t^ec  Term, 

[Starke  V.  Wilson.] 

credit  entered  thereon  ;  and  that  on  or  about  the  3d  day  of 
August,  1873,  said  executrix  paid  your  oratrix  the  sum 
of  $100,  as  a  part  payment  on  the  debt  evidenced  by  said 
note.  And  your  orator  R.  T.  McDonald  shows  and  alleges, 
that  various  payments  were  made,  at  various  times,  by  said 
testator,  on  the  debt  due  to  his  said  intestate,  Mrs.  Olivia 
McDonald ;  and  that  the  executrix  of  said  testator's  last  will 
and  testament  made  various  payments  thereon,  the  last  of 
which  was  made*  on  or  about  the  15th  October,  1874." 

The  conveyances  which  the  bill  sought  to  set  aside  were  : 
1.  A  deed  dated  the  13th  March,  1875,  by  which  the  said 
devisees  conveyed  a  part  of  the  lands,  therein  particularly 
described,  to  John  B.  Scott,  as  trustee,  for  the  benefit  of 
James  G.  Freeny  and  others,  creditors  of  said  testator,  who 
had  obtained  judgments  on  their  debts,  and  who,  as  the  deed 
recited,  had  entered  satisfaction  of  their  judgments  in  con- 
sideration of  the  execution  of  the  deed.  2.  A  deed  dated 
April  8th,  1871,  by  which  said  devisees  conveyed  a  portion  of 
the  lands  to  John  Wilson,  who  was  alleged  to  have  had 
notice  of  the  liability  of  the  lands  to  the  outstanding  debts 
of  the  estate.  3.  A  deed  by  which  Scott,  as  trustee,  conveyed 
another  portion  of  the  lands  to  said  Wilson.  Copies  of  these 
deeds  were  made  exhibits  to  the  bill,  but  the  last  two  are  not 
included  in  the  transcript.  A  further  notice  of  these  deeds 
is  unnecessary,  under  the  view  taken  of  the  case  by  this  court. 
Wilson  and  Scott  were  joined,  with  the  administrator  and 
devisees,  as  defendants  to  the  bill'.  The  prayer  of  the  bill 
was,  that  the  conveyances  might  be  set  aside,  and  the  lands 
subjected  to  the  satisfaction  of  the  complainants'  judgments  ; 
that  an  account  be  taken  of  the  rents  and  profits  for  which 
Scott  and  Wilson  might  be  liable  ;  that  the  administration  of 
the  estate  be  removed  into  the  Chancery  Court,  and  there 
settled  ;  and  for  other  and  further  relief. 

The  chancellor  sustained  a  demurrer  to  the  bill,  on  the 
ground  that  the  claims  were  barred  by  the  statute  of  limi- 
tations of  six  years,  and  dismissed  it ;  and  his  decree  is 
now  assigned  as  error. 

George  F.  Moore,  and  E.  A.  Graham,  for  the  appellant, 
cited  Cook  v.  Boykin,  61  Ala.  472 ;  Stetvart  v.  Montgomery, 
23  Penn.  St.  410 ;  Zas/^fee  v.  Jacobs,  9  Humph.  718 ;  Eckhert 
V.  Triphtt,  48  Ind.  174 ;  Teague  v.  Corbett,  57  Ala.  543  ;  Free- 
man on  Judgments,  §  163. 

Sayre  &  Graves,  for  the  appellees. — A  judgment  against 
the  administrator  is  not  evidence  against  the  heirs. — Dar- 
rington  v.  Borland,  3  Porter,  38 ;  Bond's  Heirs  v.  Smith,  2  Ala. 
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660  ;  Phm^is  v.  Leachman,  20  Ala.  676  ;  Steele  v.  Steele's  Adrrir, 
64  Ala.  438.  A  promise  by  the  administrator  does  not 
remove,  as  against  the  heir,  the  bar  of  the  statute  of  limita- 
tions.— Bond  V.  Smith,  supra ;  Mooers  v.  White,  6  Johns.  Oh. 
360 ;  Teague  v.  Corbett,  57  Ala.  543.  The  language  of  the 
will  does  not  take  the  case  out  of  the  statute  of  limita- 
tions.— Carrington  v.  Ifanning,  13  Ala.  623  ;  Steele-  v.  Steele's 
Adm'r,  supra. 

SOMEEYILLE,  J.— The  statute  of  Hmitations  is  fatal  to 
thp  claims  of  each  of  the  complainants  in  this  case. 

The  language  of  the  testator,  Raoul's  will,  by  which  he 
gave  and  bequeathed  all  of  his  estate  to  his  wife  and  two 
children,  "  after  the  payment  of  all  his  just  debts,"  accord- 
ing to  the  prevailing  '  doctrine  of  English  equity  jurispru- 
dence, would  create  a  charge  by  implication,  though  not  a 
specific  charge,  on  the  lands  which  went  into  possession  of 
the  devisees  under  the  will. — 2  Story's  Eq.  Jur.  §  1246 ; 
Steele  v.  Steele's  Adm'r,  at  the  last  term  ;  Leiuis  v.  Ford,  at  the 
present  term.  "  But,"  as  said  by  this  court  in  Leiois  v.  Ford, 
supra,  "  this  doctrine  is  not  recognized  as  being  of  force 
in  this  State,  having  been  held  to  be  opposed  to  the  spirit 
and  policy  of  our  statutes,  which  expressly  charge  the  whole 
property  of  every  decedent  with  the  payment  of  his  debts, 
and  vest  the  Probate  Court  with  plenary  power  for  subjecting 
such  property  to  their  speedy  satisfaction.  There  is,  there- 
fore, no  such  lien  or  charge  created  by  the  will,  as  to  arrest 
the  running  of  the  statute  of  limitations.  No  charge,  raised 
by  implication,  would  have  operated  to  do  so,  even  under 
the  English  doctrine.  To  take  the  debt  in  question  out  of  the 
operation  of  the  statute,  it  would  require  in  the  will  words 
creating  a  specific  charge,  on  an  express  trust." 

The  opposite  doctrine,  announced  in  the  12th  head-note  of 
Darringfon  v.  Borland,  3  Por.  10,  is  not  in  harmony  with  the 
cases  above  cited,  or  that  of  Carrington  dt  Co.  v.  3Ianning's 
Heirs,  13  Ala.  611 ;  and  that  case,  to  this  extent,  is  over- 
ruled. 

The  fact  that  these  claims,  for  the  enforcement  of  which  this 
bill  is  filed,  have  been  reduced  to  judgment  against  the  ad- 
ministrator de  bonis  non  of  Baoul's  estate,  does  not  preclude 
the  appellees  from  setting  up  the  defense  of  the  statute  of 
limitations.  These  judgments  are  not  binding  on  devisees 
Tinder  the  testator's  will,  because  they  "  were  not  parties  to 
the  suits,  could  not  offer  testimony,  or  adduce  evidence  in 
opposition  to  the  claims,  nor  appeal  from  the  judgments." 
Garnett  v.  Macon,  6  Call,  308.  Such  a  judgment  is,  at  most, 
only  prima  fade  evidence  against  other  creditors,  heirs,  de- 
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visees,  or  distributees,  throwing  on  the  latter  the  onus  of 
proving  the  lack  of  justness  in  the  demand  on  which  it  may 
be  founded. —  Teague  v.  Corhett,  57  Ala.  529  ;  Freeman  on 
Judgments,  §  163.  And  while,  in  this  State,  the  principle  is 
recognized,  that  a  promise  made  by  a  sole  executor  or  ad- 
ministrator, to  pay  the  debt  of  a  testator  or  intestate,  or  a 
partial  payment  actually  made,  prevents  the  running  of  the 
statute  of  limitations,  so  far  as  to  subject  the  personal  assets, 
it  is  well  settled,  that  real  estate,  descending  or  devised,  can 
not  be  rendered  liable  by  such  promise  or  payment.  If  the 
payment  of  such  a  debt  is  claimed  from  real  assets,  the  heir 
or  devisee  may  show  that  the  debt,  on  which  the  judgment 
was  founded,  was  barred  by  the  statute  at  the  time  when 
suit  was  instituted  thereon  against  the  personal  representa- 
tive.—  Townes  V.  Ferguson,  20  Ala.  147;  Bond  v.  Smith,  2  Ala. 
660  ;  Teague  v.  Corbetf,  supra ;  Freeman  on  Judg.  §  163. 

It  is  insisted  by  appellant's  counsel,  that,  inasmuch  as 
Mrs.  Eaoul  was  a  devisee,  as  well  as  executrix,  and  took 
under  the  will  a  life-estate  in  the  lands  devised,  a  payment 
made  by  her  ought  to  bind  her  interest  in  these  lands.  This 
argument  fails  in  soundness,  however,  for  the  reason,  that 
the  debts,  on  which  she  made  the  payments,  were  not  hers, 
but  those  of  her  testator ;  and  to  hold  her  bound  in  any 
way,  without  a  written  agreement  or  memorandum,  sub- 
scribed by  her  as  the  party  sought  to  be  charged  therewith, 
is  prohibited  by  the  statute  of  frauds. — C  )de  (1876),  §  2121. 
And,  in  Hester  &  Wesson,  6  Ala.  415,  it  was  held,  that  even  a 
special  promise  made  by  an  administratrix,  though  in  writing, 
would  not  be  binding  on  her  individually,  without  a  new 
consideration  for  the  promise. 

The  case  of  Boykin  v.  Cook,  61  Ala.  473,  is  unlike  this. 
There,  the  devisee  was  held  bound  by  the  judgment,  on  the 
ground  that  he  was  also  the  defendant  in  the  judgment,  as  well 
as  executor.  In  this  case,  the  judgment  is  not  against  Mrs. 
Eaoul,  the  devisee  sought  to  be  charged,  but  against  Bald- 
win, the  administrator  de  bonis  non,  between  whom  and  her- 
self there"  was  no  privity  whatever. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
the  other  questions  raised  by  the  assignments  of  error. 

The  decree  of  the  chancellor  in  sustaining  the  demurrer 
is  free  from  error,  and  is  affirmed. 

Stone,  J.,  not  sitting. 
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Dickinson  v.  Connift*. 

Bill  in  Equity  to  enforce  Charge  upon  Trust  Estate,  under  Con- 
tract ioith  Trustee. 

1.  Contracts  with  trustees;  ichen  enforced  afjainst  trust  estate. — The  contracts 
of  trustees,  though  for  the  benefit  of  the  trust  estate,  impose  upon  them  a 
personal  liability  only,  in  the  absence  of  statutory  provisions  to  the  contrary  ; 
bnt,  when  the  trustee  is  also  one  of  the  beneficiaries  of  the  trust  estate, 
the  person  who  has  rendered  services  for  the  estate  at  his  instance,  and  has 
obtaiueci  a  judgment  at  law  against  him,  with  an  execution  thereon  returned 
unsatisfied,  may,  by  bill  in  equity,  reach  and  subject  his  interest  in  the 
trust  estate. 

2.  Trustee's  power  to  erect  improvements. — The  principle  is  well  settled,  ttiat 
a  trustee  may  make  necessary  repairs,  and  should  alwavs  be  reimbursed  for  the 
cost  of  necessary  improvements  rendering  permanent  benefit  to  the  trust 
estate,  unless  prohibited,  either  expressly,  or  by  clear  implication,  by  the 
terms  of  the  instrument  creating  the  trust  ;  but,  when  a  tastameutary  trustee, 
being  the  testator's  widow,  is  authorized  and  directed  to  keep  his  estate 
together  in  her  possession,  and  to  apply  the  rents  and  profits  to  the  support  of 
herself  and  children,  until  the  youngest  attains  its  majority,  with  power  to  sell 
and  reinvest  in  other  propertj',  she  has  no  power  to  erect  permanent  improve- 
ments on  a  vacant  lot,  to  the  extent  of  four  times  its  value. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  13th  May,  1878,  by 
John  P.  Dickinson,  against  Mrs.  Frances  Conniff,  the  widow 
of  Patrick  Conniff,  deceased,  and  her  several  children ;  and 
sought  to  subject  certain  trust  property,  held  by  the  defend- 
ants under  the  will  of  said  Patrick  Conniff,  or  the  rents; 
income  and  profits  thereof,  to  the  satisfaction  of  a  debt  due 
to  the  complainant  for  buildings  erected  by  him,  under  a 
contract  with  Mrs.  Conniff,  on  a  vacant  city  lot  in  Montgomery 
belonging  to  the  estate.  The  will  of  said  Patrick  Conniff, 
which  was  duly  admitted  to  probate  in  August,  1870,  and  a 
copy  of  which  was  made  an  exhibit  to  the  bill,  contained  the 
following  provisions  :  "  It  is  my  will  that  my  estate  may  be 
kept  together,  in  the  possession  of  my  wife,  and  that  the 
interest,  rents  and  profits,  arising  out  of  it,  shall  be  used  for 
the  support  of  my  wife  and  children,  and  education  of  my 
younger  children,  until  my  youngest  child,  then  living,  shall 
arrive  at  the  age  of  twentj-one  years,  unless  my  wife  shall 
marry  again  ;  "  and  in  the  event  of  her  marriage,  she  was  to 
have  a  child's  part  of  the  estate.  "  I  further  direct  that,  if 
my  youngest  child,  then  living,  arrive  at  the  age  of  twenty- 
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one  during  the  life-time  and  widowhood  of  my  wife,  then,  and 
in  that  event,  I  will  that  one  half  of  my  estate  shall  be  divided 
and  distributed  amongst  my  children  in  equal  parts ;  and  in 
case  any  of  my  children  should  die  before  that  time,  leaving 
a  child  or  children  surviving,  such  child  or  children  shall 
take,  on  said  distribution,  what  would  have  been  the  deceased 
parent's  share  ;  and  the  remaining  half  of  my  estate  shall 
continue  in  the  possession  of  my  wife,  the  rents  and  profits 
to  be  used  for  the  support  of  her  and  such  children  as 
remain  with  her  after  that  time,  until  her  death  or  marriage  ;" 
and  on  her  death  or  marriage,  the  residue  of  the  property 
was  to  be  divided  as  before.  The  testator  appointed  his  wife 
and  son-in-law,  J.  J.  Kane,  as  the  executors  of  his  will,  and 
provided  that,  on  the  approaching  death  of  either,  they 
should  elect  a  successor,  who  should  have  equal  power  with 
the  original  executors ;  and  another  clause  of  the  will  con- 
ferred on  the  executors  "  power  to  sell  any  part  of  the  prop- 
erty, when  in  their  judgment  it  would  be  for  the  interest  of 
the  estate,  at  public  or  private  sale,  and  invest  the  proceeds 
thereof  in  other  property,  or  in  such  manner  they  may  deem 
most  to  the  interest  of  the  estate." 

Neither  of  the  executors  ever  qualified,  nor  were  any  letters 
of  administration  granted  on  the  estate ;  but  it  was  alleged 
that  Mrs.  Conniff  took  possession  of  the  property  as  trustee, 
and  was  in  possession  when  the  bill  was  filed,  receiving  the 
rents  and  profits.  It  was  alleged,  also,  that  the  property  of 
the  estate  was  worth  about  $30,000,  consisting  of  valuable 
real  estate  in  Wetumpka,  a  tract  of  land  in  Iowa,  and  two  city 
lots  in  Montgomery,  on  one  of  which  the  family  residence 
was  situated,  while  the  other  was  vacant ;  that  the  com- 
plainant made  a  contract  with  Mrs.  Conniff,  during  the  year 
1872,  to  furnish  the  materials  and  erect  a  dwelling-house 
and  kitchen  on  the  vacant  lot,  at  the  price  of  about  $2,200  ; 
that  he  built  the  house  according  to  the  terms  of  the  con- 
tract, and  received  from  Mrs.  Conniff  partial  payments  about 
$1,400 ;  that  he  obtained  a  judgment  against  her  for  the 
balance,  $891,  in  December,  1877,  on  which  an  execution  was 
issued,  and  returned  "  No  property  found  "  ;  that  the  value 
of  the  vacant  lot  was  $500,  while  with  the  improvements  it 
was  worth  $2,500,  and  its  annual  rental  $300.  The  prayer  of 
the  bill  was,  "  that  said  lot  be  subjected  to  the  payment  of 
complainant's  said  judgment,  and  costs  thereon,"  and  for 
general  relief ;  and  by  an  amended  bill  it  was  further  prayed, 
"  that  said  real  estate  may  be  taken  charge  of  by  this  court, 
and  the  rents,  income  and  profits  thereof,  after  payment  of 
taxes  and  city  assessments,  be  applied  to  the  payment  of 
complainant's  said  debt." 

Vol.  lxv. 


1880.]  OF  ALABAMA.  583 

[Dickinson  v.  Conniff.] 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it ;  and  his  decree  is  now  assigned  as  error. 

K.  M.  Williamson,  for  the  appellant. 

Sayke  &  Graves,  contra. 

SOMERVILLE,  J.— The  equity  of  the  bill  in  this  case 
depends,  mainly,  upon  the  determination  of  one  question  ; 
and  that  is,  whether  the  improvements  made  by  Mrs.  Con- 
niff, as  trustee  under  her  husband's  will,  upon  a  vacant  lot  in 
the  city  of  Montgomery,  were  of  such  a  character,  and  made 
under  such  circumstances,  as  to  constitute,  in  her  behalf^ 
a  charge  on  the  trust  property  so  improved,  or  on  its  rents 
and  profits.  It  may  be  conceded,  that  if  she  is  entitled  to 
reimbursement,  her  equity  may  be  subjected  to  the  satisfac- 
tion of  appellant's  judgment,  in  as  much  as  she  has  been,  as 
shown  by  the  averments  of  the  bill,  pursued  to  insolvency  in 
a  court  of  law, — the  remedy  thus  afforded  being  in  the  nature 
of  an  equitable  garnishment. 

The  principle  is  well  settled,  both  in  this  State  and  else- 
where, that  the  contracts  of  trustees,  executors,  administra- 
tors and  guardians,  apart  from  statutory  provisions  to  the 
contrary,  impose  upon  them  a  personal  liability  merely.  The 
creditor,  so  contracting,  must  look  to  them  alone  for  pay- 
ment ;  and  if  the  contract  is  made  under  the  authority  of 
the  trust,  or  in  obedience  to  its  duties,  they,  as  trustees,  can 
look  to  the  trust  estate  for  reimbursement  by  the  beneficiaries 
in  a  court  of  equity. — Bailey  v.  Mundin,  58  Ala.  104;  Sonford 
V.  Ilotvard,  29  Ala.  684 ;  Jones  v.  Daivson,  19  Ala.  672 ; 
2  Perry  on  Trusts,  §  485  ;  Law  of  Trusts,  Tiff.  &  Bull.,  583 ; 
Code  (1876),  §  3747. 

The  will  of  the  testator,  in  this  case,  obviously  constitutes 
his  wife  a  trustee,  authorizing  his  estate  to  be  "  kept 
together"  in  her  possession,  and  the  rents  and  profits  to  be 
appropriated  for  the  support  of  herself  and  children.  Power 
is  also  conferred  to  sell  the  trust  property,  and  re-invest  the 
proceeds  in  other  property,  at  discretion.  In  1872,  she  made 
a  contract  with  Dickinson  to  construct  a  dwelling-house, 
with  four  rooms,  and  a  kitchen,  upon  a  vacant  city  lot,  apart 
of  the  trust  property, — he  furnishing  the  lumber  and  other 
material.  The  lot  was  worth  S500,  and  the  cost  of  the 
improvements  was  about  $2,200.  The  value  of  the  lot,  as 
improved,  is  averred  to  be  $2,500,  and  its  rental  value  $300. 
The  bill  seeks  to  subject  either  the  property  or  the  rents  to 
an  unpaid  balance  of  about  $900  on  complainant's  judgment. 

We  do  not  think  the  complainant  was  authorized,  under 
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these  circumstances,  by  the  terms  of  the  trust,  to  make  the 
improvements  in  question  ;  and  she  can  not,  therefore,  claim 
reimbursement  for  them.  It  is  said  in  Perry  on  Trusts,  vol. 
2,  §  526 :  "  If  the  trustees  have  the  possession,  control  and 
management,  they  may  make  necessary  repairs ;  but,  without 
some  general  or  special  authority,  they  can  not  enter  upon 
large  improvements"  The  principle  is  thus  stated  in  Hill  on 
Trustees,  *  429  :  "  Trustees,  who  are  invested  with  general 
power  of  management,  will  be  justified  in  laying  oat  money 
in  the  repairs  and  improvement  of  the  property,  such  as 
draining,  building  farm-houses,  &o.,  manuring,  and  other 
similar  works.  But,  without  any  general  autJiority,  or  a 
special  power,  they  would  run  the  risk  of  having  the  pay- 
ments disallowed,  if  they  ventured  to  make  such  an  applica- 
tion of  trust  funds."  And  again,  in  Lewin  on  Trusts  and 
Trustees  :  "  A  trustee,  clothed  with  a  trust  to  manage  real 
estates  for  the  benefit  of  a  person  absolutely  entitled,  but 
incapable  from  infancy  or  otherwise  to  give  directions,  may 
make  repairs.  But  he  must  not  go  beyond  tite  necessity  of  the 
case,  as  by  ornamental  improvements,  or  the  expense  will 
not  be  allowed." 

These  general  principles  are  illustrated,  in  their  appro- 
priate application,  by  the  adjudged  cases.  In  Green  v. 
Winter,  1  John.  Ch.  27  (7  Amer.  Dec.  475),  a  trustee  was 
authorized  to  sell  land,  to  raise  money  to  pay  off  the  incum- 
brances, &c.  He,  in  the  best,  faith,  cleared  land,  and  con- 
structed houses  and  mills  upon  the  trust  property.  For 
these  expenditures  he  was  refused  allowance,  on  the  ground 
that  they  were  not  within  the  purview  of  the  trust.  It 
was  said  by  Chancellor  Kent  :  "  To  tolerate  such  .wide 
deviations  from  the  nature  and  terms  of  the  trust,  would  be 
creating  a  most  dangerous  precedent.  It  would  be  placing 
trust  property  in  the  greatest  jeopardy,  and,  perhaps,  incum- 
bering it  with  burdens  too  grievous  to  be  borne."  He  further 
added,  that  "  it  is  the  established  doctrine,  that  a  trustee 
can  only  be  allowed  for  necessary  expenditures"  ;  citing,  in 
support  of  the  proposition,  Fountain  v.  Pellet,  1  Ves.  jr.  537. 

In  WyJcoff  V.  JfyJcof,  3  Watts  &  Serg.  481,  the  court 
refused  to  allow  a  trustee  for  improvements,  on  the  ground 
that  they  "  were  not  such  as  were  necessary  to  the  occupa- 
tion and  profitable  enjoyment  of  the  land."  It  was  forcibly 
suggested,  that  the  operation  of  such  a  rule  "  might  be,  in 
effect,  to  permit  the  cestui  que  trust  to  be  improved  out  of  all 
claim  to  the  land." 

Bostick  V.  Blakeny,  2  Bro.  653,  was  a  case  of  trust  to  pur- 
chase land  ;  and  the  land  wa§  purchased*  and  money 
expended  by  the  trustee  in  repairs,   and  also  improvements 
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which  were  substaDtial  and  lasting.  The  sanction  of  the 
chancellor  to  the  investment  was  refused,  on  the  ground  that 
such  a  misapplication  of  the   trust   funds  was  unauthorized. 

In  Bellinger  V.  Shafer,  2  Sand.  Ch.  Kep.  293,  the  conveyance 
of  a  farm  was  made  in  trust  for  "  the  support,  maintenance 
and  education"  of  certain  children  of  the  grantee.  The 
father  of  the  beneficiaries  made  improvements  on  the  farm, 
by  the  erection  of  buildings,  which  was  done  by  the  express 
authority  of  the  trustees.  The  expenses  thus  incurred  were 
disallowed,  though  admitted  to  be  a  case  of  hardship,  on 
the  ground  that  it  was  unauthorized  by  the  terms  of  the 
trust;  and,  furthermore,  on  the  principle,  that  one  person 
could  not  become  the  creditor  of  another,  without  the  assent, 
express  or  implied,  of  the  latter. 

Permanent  improvements,  were,  however,  authorized  in 
Gogsivell  v.  Cogsiuell,  2  Edw.  Ch.  231,  under  circumstances 
somewhat  anomalous.  Trustees  under  a  will  were  there 
empowered  to  invest  trust  funds,  already  on  hand,  in  erect- 
ing ware-houses  on  a  vacant  parcel  of  land.  The  action  of 
the  court  was  justified  by  the  fact  that  municipal  improve- 
ments had  been  made  in  close  proximity  to  the  land  since 
the  testator's  death,  which  he  could  not  have  anticipated  ; 
and  it  thus  became  afterwards  practicable,  by  erecting  such 
improvements,  to  lease  the  property  for  a  permanent  term  at 
a  high  reut.  We  can  not  see  that  the  principle  of  that  case 
is  at  all  unsound,  when  guarded  by  proper  precaution.. 

The  case  of  Hassard  v.  Bowe,  2  Barb.  (N.  Y.)  22,  is  a  strong 
authority,  however,  to  the  contrary.  A  bill  was  there  filed 
by  a  guardian,  to  enforce  reimbursement  out  of  his  wai'd's 
real  estate,  for  money  advaoceii  for  improvements.  The 
property  was  situated  in  New  York  city,  and  was  insured  for 
$3,000.  It  was  destroyed  by  fire ;  whereupon,  the  complain- 
ant, in  good  faith,  erected  two  houses  on  the  lot  thus  made 
vacant,  in  the  construction  of  which  he  expended  about 
$1,500  of  his  private  funds,  in  addition  to  the  money  col- 
lected Irom  the  insurance  company  on  the  fire  policy.  The 
relief  sought  was  denied,  with  the  remark  by  the  court,  that, 
among  the  numerous  authorities  cited  by  counsel,  not  one 
had  been  referred  to,  in  which  the  rule  had  been  so  far 
extended  as  to  embrace  a  case  like  the  one  then  at  bar. 

A  careful  investigation  of  this  question  leads  me  to  believe, 
that  the  cases  are  rare  and  exceptional,  where  courts  have 
authorized  large  improvements  to  be  made  upon  trust  pro- 
perty, even  as  a  judicious  investment  of  cash  funds  in  the, 
hands  of  the  trustee.  But  I  have  found  no  case  in  the  books, 
where  the  trastee  has  been  permitted  to  borrow  money, 
or  contract  a  large  debt  on  credit,  for  such  a  purpose,  and 
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seek  reimbursement  out  of  either  the  corpus  or  the  rents  of 
the  trust  property.  I  should  fear  to  establish  such  a  pre- 
cedent, as  it  might  tend  to  encourage  perilous  speculations  on 
the  part  of  incautious  trustees,  and  lead  to  consequences 
often  hazarding  the  very  existence  of  the  principal  of  the 
trust  fund  itself.  And  it  is  manifest  that  the  evil  would  be 
aggravated,  where  the  •  authority  is  first  usurped  by  the 
trustee,  and  the  sanction  of  the  court  is  afterwards  solicited  to 
give  to  this  act  retrospective  validity. — MiUer^s  Estate,  1  Penn. 
St.  Rep.  326. 

We  are  not  to  be  considered,  in  these  views,  as  denying 
the  well-established  doctrine,  that  a  trustee  should  always 
be  remunerated  for  necessary  improvements,  rendering  per- 
manent benefit  to  the  estate  of  the  beneficiary,  unless  pro- 
hibited expressly,  or  by  the  clearest  implication,  by  the  terms 
of  the  trust. — Myers  v.  Myers,  2  McCord'sCh.  214;  16  Amer. 
Dec.  648. 

The  demurrer  was  properly  sustained,  so  far  as  concerns 
all  of  the  defendants  to  the  bill,  except  Mrs.  Conniff.  We 
see  no  reason  why  the  interest  personally  owned  by  her  in 
the  trust  property  can  not  be  reached  in  this  suit,  and  made 
liable  to  complainant's  claim,  unless  exempted  from  legal 
process,  and  such  exemption  is  asserted  in  proper  form  and 
time.  The  chancellor  erred  in  not  allowing  the  bill  to  be 
retained  for  that  purpose,  and  his  decree  is  reversed,  and  the 
cause  remanded. 

Stone,  J.,  not  sitting. 


Adams  v,  Robinson. 

Action  for  Damages,  by  Principal  axjainst  Agent. 

1.  When  action  on  the  cfise  lies  against  agent. — When  a  person  contracts  to 
do  any  act  for  (inotbor,  and  does  it  unskillfully,  or  fails  to  do  it  at  all,  an  action 
on  the  case  lies  against  him,  to  recover  such  damages  as  may  have  resalted 
from  his  negligence,  carelessness,  or  want  of  skill,  in  the  discharge  of  the 
duties  imposed  on  him  by  the  contract. 

2.  Nominal  d/invnjes. — Since  every  wrong  implies  damage,  nominal  damages 
are  always  recoverable,  when  a  clear  breach  of  datj'  is  shown,  bat  no  special 

,  damages  are  proved. 

3.  Aclwn  against  agent,  by  principal,  for  vioMioji  of  instructions. — A  violation 
of  the  positive  instructions  of  his  principal,  by  an  agent,  is  gross  negligence, 
and  renders  him  liable  for  such  lo*s  or  damage  as  may  resulf  from  it ;  and  in 
sach  case,  every  doubtfal  circumstance  is  construed  against  him. 
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4.  Conversation  of  witness  with  third  person ;  when  admissihla  as  evidence. 
A  witness,  testifyiag  to  a  material  fact  ia  tlie  case,  may  state,  as  a  reason  for 
his  accurate  recollection,  that  lie  had  a  conversation  about  it  with  a  third  per- 
son at  a  specified  time  ;  bat  the  details  of  such  conversation  are  not  relevant 
or  admissible  evidence. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Margaret  Robinson,  a 
married  woman,  against  James  R.  Adams,  and  was  com- 
menced on  the  19th  September,  1877.  The  complaint  con- 
tained but  a  single  count,  which  was  in  the  words  :  "  Plaintiff 
claims  of  defendant,  who  is,  and  was  at  the  time  of  the  com- 
mitting of  the  grievance  hereinafter  mentioned,  a  real-estate 
agent  in  the  city  of  Montgomery,  in  said  county  and  State, 
six  hundred  dollars  as  damages,  for  that  the  plaintiff,  during 
the  year  1875,  intrusted  and  put  under  the  defendant's  con- 
trol, as  a  real- estate  agent  as  aforesaid,  a  certain  valuable 
store-room,  and  the  cellars  connected  therewith,  the  prop- 
erty of  said  plaintiff,  being  a  part  of  the  corpus  of  her  statu- 
tory separate  estate,  and  being  situated  in  said  city  of  Mont- 
gomery," (fee,  describing  it,  "  for  the  purpose  of  having  the 
defendant,  as  such  real-estate  agent,  lease,  let  or  rent  for  her 
the  said  store-room  and  cellars,  for  a  period  not  exceeding 
one  year,  beginning  October,  1875,  and  ending  October,  1876, 
at  the  rate,  sum,  or  price  of  §600  per  annum,  payable  in 
monthly  or  quarterly  installments,  with  good  and  approved 
security ;  and  said  plaintiff  avers,  that  she  expressly  in- 
structed said  defendant,  in  substance,  in  no  event  to  lease- 
or  rent  out  said  stoi-e-room  and  cellars  at  a  less  rate  or  price 
than  1600  per  annum,  with  good  and  approved  security  ;  and 
that  said  defendant  accepted  the  management  and  control  of 
said  property  under  the  aforesaid  instructions,  and  it  there- 
upon became  and  was  the  duty  of  said  defendant  not  to 
lease  or  rent  out  the  said  store-rooms  and  cellars  without 
good  security,  under  and  in  accordance  with  the  said  instruc- 
tions of  plaintiff,  and  to  pay  to  plaintiff  the  said  rent  as 
stated,  and  to  deliver  said  store-room  and  cellars  to  plaintiff 
at  the  expiration  of  such  lease  or  renting  as  aforesaid.  But 
said  defendant,  disregarding  his  duty  in  the  premises,  vio- 
lated said  instructions  of  plaintiff,  and  wrongfully  and  with- 
out authority  rented  and  leased  said  store-room  and  cellars 
to  an  insolvent  tenant  or  tenants,  without  security,  and 
otherwise  conducted  himself  in  so  improper  a  manner,  and 
so  negligently  and  carelessly,  that  the  rent  of  the  said 
store-room  and  cellars,  or  the  value  thereof,  for  said  year, 
was  wholly  Idst  to  plaintiff.     Wherefore  she  sues,"  &c. 

The  defendant  demurred   to   the  complaint,  and  assigned 
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the  following  as  grounds  of  demurrer:  "  1.  The  complaint 
fails  to  show  that  plaintiff  has  been  damaged  by  the  alleged 
breach  of  contract  by  defendant.  2.  The  complaint  does 
not  aver  that  it  was  in  the  power  of  said  defendant  to  have 
leased  out  the  property  on  the  terms  alleged  to  have  been 
required  by  plaintiff  in  her  instructions  to  him.  3.  Said 
complaint  avers  that  plaintiff  required,  and  defendant  agreed 
not  to  lease  out  said  store-room  and  cellars,  for  less  than 
$600  per  year,  payable  monthly  or  quarterly,  with  good  and 
approved  security  ;  but  it  fails  to  aver  that  defendant  could 
have  rented  said  premises  on  said  terms,  or  that  his  failure 
to  do  so  was  the  result  of  any  fault  or  mismanagement  on 
the  part  of  defendant."  The  court  overruled  the  demurrer, 
and  the  defendant  then  pleaded  not  guilty  ;  on  which  plea 
issue  was  joined,  and  a  trial  had. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
adduced  evidence  of  her  ownership  of  the  property  described 
in  the  complaint,  and  that  it  was  placed  by  her  son,  as  her 
agent,  in  the  hands  of  the  defendant,  who  was  a  real-estate 
agent,  about  the  I  st  October,  1875,  to  be  rented  for  the  year 
ending  October  1st,  1876,  under  positive  instructions  to  take 
good  security  for  the  rent,  and  not  rent  it  at  a  less  price  than 
$600  ;  that  the  defendant  accepted  the  agency  and  control 
of  the  house  on  these  terms,  "  but  afterwards  permitted  per- 
sons to  enter  said  house  as  tenants  in  violation  of  said 
special  instructions  ;  that  $600  was  a  reasonable  rent  for 
said  store-house,  and  that  she  had  not  received  any  rent  for 
it."  The  defendant  introduced  evidence  tending  to  show 
that  he  had  not  made  any  contract  with  the  plaintiff's  son, 
but  had  received  the  agency  and  control  of  the  house  from 
the  plaintiff's  husband,  "  without  any  special  contract  or  in- 
structions, on  or  about  the  19tb  or  20th  October,  1875,  after 
the  usual  time  for  renting  out  stores  had  passed  ;  that  it  was 
impossible  to  have  rented  out  said  store,  during  said  year, 
for  $(^00,  with  good  security  for  the  rent,  or  to  obtnin  a  ten- 
ant for  the  year  on  any  term  after  he  took  charge  of  the 
property ;  that  he  rented  the  store,  for  short  periods,  to  itin- 
erant persons  having  articles  for  sale,  and  at  one  time  per- 
mitted a  person  to  have  the  key  for  eight  weeks,  or  longer, 
upon  the  understanding  that  he  would  vacate  on  demand, 
whenever  a  tenant  was  obtained,  and  under  a  promise  by 
him,  when  he  obtained  the  key,  that  a  relative  of  his,  who 
was  expected  in  town  in  a  few  days,  would  arrange  with  de- 
fendant for  the  rent,  though  it  was  never  done  ;  and  the  evi- 
dence tended  to  show,  also,  that  the  occupancy  of  a  store,  in 
the  manner  in  which  this  was  occupied,  did  not  interfere 
with  the  prospect  of  obtaining  a  tenant,  and  that  said  per^ 
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son  did  surrender  the  key  on  demand.  Defendant  being  on 
the  stand  as.  a  witness,  his  counsel  asked  him,  why  he  was 
able  to  state  when  and  from  whom  he  obtained  the  control  of 
the  house,  and  with  whom  he  made  the  contract  under  which 
he  received  the  control  of  it ;  and  answered,  that  it  was  be- 
cause he  recollected  that,  on  the  same  or  the  next  day  from 
that  on  which  he  received  the  store,  and  placed  his  card  on 
it,  giving  notice  that  it  was  for  rent,  and  that  application 
for  it  should  be  made  to  liim,  he  had  a  conversation  with  Mr. 
Henry  Moses,  of  the  firm  of  Moses  Brothers,  real-estate 
agents  in  Montgomery.  He  was  then  asked,  by  his  own  at- 
torney, to  state  what  said  conversation  was  ;  and  the  question 
being  objected  to,  as  calling  for  improper  evidence,  said 
counsel  said  that  he  offered  the  'evidence  only  for  the  pur- 
pose of  showing,  from  the  occurrence  of  said  conversation, 
and  its  connection  and  association  in  the  mind  of  the  wit- 
ness with  the  fact  of  his  obtaining  the  control  of  said  store, 
that  his  recollection  as  to  the  time  when,  and  the  person 
from  whom  he  did  receive  the  control  of  said  store,  was  im- 
pressed upon  his  mind.  But  the  court  sustained  the  objec- 
tion, and  refused  to  permit  the  plaintiff  to  answer  said  ques- 
tion, but  allowed  him  to  testify  to  the  fact  that  he  did  have  a 
conversation  with  said  Moses  at  the  time  mentioned,  without 
allowing  him  to  state  what  the  conversation  was;  to  which 
ruling  the  defendant  excepted." 

The  court  charged  the  jury,  at  the  request  in  writing  of 
the  plaintiff,  as  follows:,  "  1.  If  the  jury  believe,  from  the 
evidence,  that  the  e^alntiff  "was  a  real-estate  agent,  doing 
business  as  such  in  the  \  city  of  Mohtgomery;  and  that  the 
plaintiff,  through  her  agent  or  representative,  intrusted  the 
said  premise's  to  the  defendant,  to  lease  or  rent  for  the  year 
beginning  in  October,  1875,  and  ending  in  October,  1876,  at 
a  stipulated  price,  payable  monthly  ;  and  that  the  defendant 
disregarded  his  duty,  and  violated  the  instructions  of  plain* 
tiff,  and  wrongfully  and  without  authority  rented  out  said 
premises  to  an  insolvent  tenant  or  tenants ;  or  that  the  de- 
fendant conducted  himself  negligently  or  carelessly  in  the 
management  of  said  premises,  whereby  the  plaintiff  was 
injured ;  then  tlie  plaintiff  is  entitled  to  recover,  and  their 
verdict  must  be  for  her, 

"2.  If  the  jury  further  believe,  from  the  evidence,  that 
the  defendant,  as  the  agent  of  the  plaintiff,  violated  .  her  in- 
structions in  renting  said  premises  ;  or,  if  he  acted  in  a  man- 
ner injurious  to  the  plaintiff  in  renting  said  premises,  with- 
out any  authority  therefor  ;  then  the  defendant  will  be  held 
to  account  to  the  plaintiff,  as  his  principal,  and  every  doubt- 
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ful  circumstance   should   be  construed   unfavorably  to   the 
right  aud  interest  of  the  defendant. 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  prem- 
ises mentioned  were  placed  by  the  plaintiff  under  the  con- 
trol and  management  of  the  defendant,  as  a  real-estate 
agent,  to  lease  or  rent  out  the  same  according  to  the  instruc- 
tions sot  out  in  the  complaint ;  and  that  the  defendant  vio- 
lated said  instructions,  in  reference  to  the  rent  thereof;  or 
that  he  managed  the  property  so  negligently  and  carelessly, 
that  damage  resulted  to  the  plaintiff;  then  the  plaintiff 
would  be  entitled  to  recover,  without  reference  to  the  terms, 
conditions,  or  stipulations  of  rent,  as  stated  in  the  com- 
plaint, or  the  allegation  as  to  the  amount  to  be  paid. 

"  4  The  gist  of  this  action  is  the  breach  of  duty  ;  and 
the  plaintiff,  in  order  to  be  entitled  to  recover,  need  not 
prove  more  than  is  necessary  to  show  the  duty  and  the 
breach  thereof  :  that  the  recovery  depends  upon  the  omission 
of  duty,  and  not  upon  the  price  or  sum  at  which  the  prem- 
ises were  stipulated  to  be  paid."  - 

"  The  court  charged  the  jury  also,  of  its  own  motion,  and 
by  way  of  explanation,  that  if  the  plaintiff's  store-house  was 
given  in  charge  to  the  defendant,  under  special  instructions 
to  rent  it  at  not  less  than  $600  pei'  annum,  and  to  take  good 
security  for  such  rent,  and  not  to  rent  without  such  security  ; 
and  that  the  defendant  violated  such  instructions,  by  rent- 
ing it  for  less,  and  without  security ;  that  the  measure  of 
damages  would  be  what  the  rent  would  have  amounted  to,  at 
the  rate  of  $600  per  annum,  for  the  time  the  store  was  in  the 
defendant's  charge,  and  so  rented  out  by  him,  with  interest 
thereon." 

The  defendant  excepted  to  each  of  these  charges,  and  he 
now  assigns  them  as  error,  together  with  the  overruling  of 
his  demurrer  to  the  complaint,  and  the  exclusion  of  the  evi- 
dence offered  by  him,  as  above  stated. 

GuNTER  &  Blakey,  for  appellant. 

EiCE  &  Wiley,  contra. 

SOMERVILLE,  J.— The  complaint  in  this  case  alleges  a 
valid  contract  between  the  plaintiff  and  the  defendant,  the 
violation  by  the  defendant  of  a  duty  growing  out  of,  and  im- 
posed on  him  by  it,  and  a  loss  consequent  thereon.  Its 
averments  were,  therefore,  sufficient,  certainly  to  entitle  the 
plaintiff  to  the  recoverv  of  nominal  charges. — Code  (1876), 
I  2978.  If  the  defendant  rented  out  the  plaintiff's  store- 
house, contrary  to  her  instructions,  a  right   of  action  arose 
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immediately,  in  favor  of  the  latter,  against  the  former.  The 
principle  is  well  settled,  that  when  one  contracts  to  do  an 
act  for  another,  and  either  does  it  unskillfully,  or  fails  to  do 
it  at  all,  an  action  in  the  case  will  lie  against  him,  to  recover 
such  loss  or  damage  as  may  result  from  his  negligence,  care- 
lessness, or  want  of  skill,  in  the  discharge  of  the  duties  im- 
posed on  him  by  the  contract. — Myers  v.  Gilbert,  18  Ala.  467. 

Every  wrong  imports  a  damage,  and  when  none  other  is  , 
proved,  and  the  evidence  shows  a  clear  breach  of  duty,  nomi- 
nal  damages"   are    always  recoverable.—  Baghy    v.   Harris, ' 
9  Ala.  173 ;  Sedgwick  on  Dam.,  6th  ed.,  461  [387]. 

Where,  furthermore,  an  agent  violates  his  positive  instruc- 
tions given  him  by  a  principal,  this  would  constitute  gross 
negligence,  which  would  render  him  liable  for  such  loss  or 
damage  as  may  be  occasioned  by  his  misconduct ;  and,  on  a 
principle  well  recognized  in  many  cases  of  tort,  every  doubt- 
ful circumstance  would  be  construed  unfavorably  to  the 
rights  and  interests  of  the  agent  thus  perpetrating  the  wrong. 
Story  on  Agency,  §  333  ;  Dodge  v.  Tileston,  12  Pick.  333-4. 

It  is  always  competent  for  a  witness  to  state  that  he  had 
a  conversation  with  a  third  person,  on  a  certain  subject  ger- 
mane to  the  issue  in  dispute,  and  at  a  time  specified,  as  a 
reason  for  his  accurate  recollection  of  a  fact  to  which  he  has. 
testified.  The  rules  of  evidence  are  those  of  common  sense 
and  human  experience  ;  and  both  of  these  teach  us,  that  the 
retentiveness  of  a  witness'  memory,  as  to  a  particular  fact  or 
incident,  is  greatly  improved  where,  after  seeing  or  hearing 
of  it,  he  subsequently  converses  about  it.  The  fact  of  plain- 
tifi^s  conversation  with  Moses  was  relevant  evidence,  there- 
fore ;  but  the  narration  of  the  details  of  it  w6re  properly  ex- 
cluded by  the  Circuit  Court. 

The  demurrer  to  the  complaint  was  also  properly  over- 
ruled, and  the  other  rulings  of  the  court,  when  tested  by  the 
above  principles  of  law,  were  free  from  error. 

The  judgment  is  aflSrmed. 


Griel  v,  Loftiii. 

Garnishment  on  Judgment. 

1.  Dismissal  hy  plmnliff. — A  plaintiff,  having  sued  ovit  a  f;arnishment  on  a 
judgment,  may  tlisiniss  the  proceeding,  after  answer  filed  denying  any  indebt- 
edness, against  the  objection  of  the  garnishee. 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis 

The  appellee  in  this  case,  Lethe  Loftin,  having  obtained  a 
judgment  in  October,  1873,  at  a  regular  term  of  said  City 
Court,  against  Robert  T.  Forbes,  sued  out  a  garnishment  on 
said  judgment  on  the  15th  January,  1877,  and  summoned 
Jacob  Griel,  the  appellant,  as  the  debtor  of  said  Forbes,  The 
garnishee  appeared,  and  filed  au  answer,  denying  an}'  indebt- 
edness ;  and  he  also  pleaded  in  abatement,  on  account  of  the 
insufficiency  of  the  affidavit  on  which  the  garnishment  was 
sued  out.  The  plaintiff  thereupon  made  the  statutory  affi- 
davit, contesting  the  truth'  of  the  answer  ;  but,  at  the  next 
term,  asked  leave  to  dismiss  the  garnishment,  at  her  own 
cost :  and  the  conrt  allowed  her  to  do  so,  against  the  objec- 
tion of  the  garnishee,  who  moved  to  be  discharged  upon 
his  answer.  This  ruling  of  the  court,  to  which,  as  the 
judgment  recites,  the  garnishee  excepted,  is  now  assigned  as 
error. 

GuNTER  &  Blakey,  and  J.  T.  Holtzclaw,  for  appellant. 

E.  M.  Williamson,  and  Thos.  M.  Arrington,  contra. 

SOMERVILLE,  J.— It  has  been  uniformly  held,  and  long 
since  settled,  in  this  State,  that  a  proceeding  by  garnishment, 
to  subject  the  funds  of  a  defendant  in  attachment  or  execu- 
tion to  the  judgment  or  debt  of  a  creditor,  is  a  suit,  and,  as 
such,  is  to  be  governed,  as  far  as  practicable,  by  the  general 
rules  of  practice  applicable  to  other  suits. — Moore  v.  Stainfon, 
22  Ala.  831  ;  Travis  v.  Tartt,  8  Ala.  574 ;  1  Brick.  Digest, 
p.  173,  §  276. 

The  general  rule  is,  where  a  plaintiff  has  instituted  a  civil 
action,  he  has  the  right  to  dismiss  or  discontinue  it  at  his 
own  costs,  at  any  time  before  verdict.  This  practice  has 
been  adopted,  even  in  those  cases  where  the  defendant  has 
pleaded  a  set-off,  and  introduced  evidence  to  sustain  it. 
Branham  v.  Broion,  1  Bailey  (S.  C),  262 ;  Cummins  v.  Bucler, 

11  Mass.  206 ;  Waterman's   Set-off,  659-60 ;  Breese  v.  Allen, 

12  Ind.  426  ;  3Ioore  v.  Bres,   18   La.   (Ann.)  483 ;  Hoiuard  v. 
Bugbee,  25  Ala.  548. 

We  can  see  no  reason  why  the  plaintiff  in  a  garnishment 
proceeding  should  be  deprived  of  this  general  right,  which 
is  accorded  to  all  other  litigants  resorting  to  the  courts  to 
enforce  their  legal  rights.  Nor  does  it  change  the  principle, 
that  the  garnishee  has  filed  his  answer,  denying  indebtedness 
by  reason  of  alleged  sets-off  or  discounts,  as  against  the  de- 
fendant in  attachment  or  execution,   especially  where   the 

Vol.  lxv. 
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plaintiff,  as  in  this  case,  has  contested  the  truth  of  the 
answer,  and  presented  an  issue  for  the  court  or  jury.  The 
phxintiff  is  the  actor,  and  has  a  right  to  control  his  .own  case. 
He  has  the  same  right  to  discontinue,  that  he  has  to  inaugu- 
rate— the  same  right  to  dismiss,  that  he  has  to  prosecute  ; 
and  such  dismissal  carries  with  it  all  collateral  issues  and 
proceedings,  growing  out  of,  or  counected  with  the  original 
suit. 

The  court  did  not  err  in  discharging  the  garnishment  on 
plaintiff's  motion,  against  the  consent  of  the  garnishee  ;  and 
its  judgment  is  affirmed. 


Sloan  V,  Frothing-ham. 

Bill  in  Equity  for  Foredosvre  of  Mortgage^  and  Account. 

1.  What  is  revisahh,  on  appeal  from  decree  on  demurrer. — On  appeal  from 
the  chancellor's  deciree  sustaining  a  demurrer  to  the  bill,  this  court  will  only 
consider  the  causes  of  demurrer  specifically  assigned,  without  regard  to  any 
other  amendable  defects  in  the  bill. 

2.  Sale  under  poicer  in  morlga(je,  by  foreign  administrator. — The  statute  which 
authorizes  a  power  of  sale  in  a  mortgage  to  be  executed  by  "the  personal  rep- 
resentative of  any  person  who,  by  assignment  or  otherwise,  becomes  entitled 
to  the  secured  debt"  (Code,  §  2198),  applies  only  to  domestic  administrators, 
and  to  foreign  domiciliary  administrators  who  have  had  their  letters  recorded 
here,  and  given  bond  as  required  by  our  statutes  (Code,  §§  2637-40);  and  a 
sale  by  a  foreign  administrator,  who  has  not  complied  with  these  statutory 
requisitions,  is  not  merely  voidable,  bat  absolutely  void. 

3.  Waiver  of  objections  to  sale,  by  acquiescence. — Acquiescence  for  an  unrea- 
sonable length  of  time  in  a  sale  under  a  power  in  a  mortgage,  which  is  merely 
voidable  at  the  election  of  the  person  who  has  tne  equity  of  redemption,  will, 
if  unexplained,  operate  as  a  confirmation  of  the  sale,  and  a  waiver  of  all 
objections  to  it;  but,  when  the  sale  is  absolutely  void,  such  effect  will  not  be 
attributed  to  acquiescence,  or  a  failure  to  seek  redemption,  until  after  the 
expiration  of  the  period  prescribed  as  a  bar  by  the  statute  of  limitations. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  wag  filed  on  the  9tli  August,  1879,  by 
Mrs.  Maria  L.  Sloan,  a  married  woman,  suing  by  her  next 
friend,  against  her  husband,  Edward  A.  Sloan,  James  H. 
Frothingham,  and  several  other  persons  ;  and  sought  to  set 
aside  a  sale  of  certain  real  estate,  made  under  a  power  in  a 
mortgage  executed  by  Robert  E..  Belshaw  and  others  to 
Charles  B,  Tatham,  of  New  York,  and  to  have  the  property 
sold  in  foreclosure  and  satisfaction  of  a  mortgage  given  by 
said  Belshaw  to  the  complainant  and  her  husband ;  also,  for 
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an  account  of  the  rents  and  profits  of  the  property,  the 
removal  of  said  Edward  A.  Sloan  from  the  trusteeship  of  the 
complainant's  separate  estate,  and  for  general  relief. 

The  mortgage  which  the  bill  sought  to  foreclose,  and  a 
copy  of  which  was  made  an  exhibit,  was  dated  the  7th  day 
of  March,  l873,  and  recited,  as  its  consideration,  the  com- 
promise and  settlement  of  a  controversy  which  had  existed 
between  the  complainant  and  said  Robert  R.  Belshaw, 
respecting  their  interests  in  the  property,  known  as  the 
"  Belshaw  corner"  in  the  city  of  Montgomery  ;  by  the  terms 
of  which  settlement,  as  reduced  to  writing  and  signed  by  all 
the  parties  in  interest,-  the  complainant  and  her  husband 
conveyed  to  said  Belshaw  her  interest  in  the  property,  and 
Belshaw  agreed  to  charge  it  with  the  annual  payment  of 
$900  to  the  complainant  and  her  husband,  during  their  joint 
lives,  and  to  her  as  survivor  for  life  ;  and  the  mortgage  was 
given  to  secure  the  payment  of  this  annuity  as  stipulated, 
and  contained  a  power  of  sale  on  default.  This  mortgage 
was,  by  its  terms,  made  subject  and  subordinate  to  another 
mortgage  already  existing  on  the  property,  a  copy  of  which 
was  also  made  on  exhibit  to  the  bill. 

This  former  mortgage,  which  was   dated  the  30th  April, 
1860,  was  executed  by  said  Robert   R.    Belshaw,  and  James 
W.  Powell  and  wife,  to  said  Charles  B.  Tatham,  of  Brooklyn, 
Kings  county,   New   York,   to   secure   the  payment  of  five 
promissory  notes,   amounting  to  nearly  $13,000,  and  falling 
due  one,  two,  three,   four,  and  five  years  after  date.     This 
mortgage   was   transferred    by    Tatbam,   "  at  or  before  the 
maturity  of  said   notes   therein   described,   to   William   H. 
Gary,  who  was  then  a  citizen  of  New  York."     After  the  exe- 
cution of  this   mortgage,   "  and  before  the  sale  had  under  it 
as  hereinafter   stated,"    as   the    bill   alleged,   "  said  Powell 
transferred   and  conveyed   to  complainant  and  said   R.  R. 
Belshaw,  by  proper  deed  of  conveyance,   all   his  right,  title, 
and  interest  in  said  propertv,  upon  their  promise  and  agree- 
ment to  pay  said  mortgage."      On  the  death  of  said  Gary  in 
New  York,  at  what  time  does  not  appear,  letters  of  adminis- 
tration on  his  estate  were  there  granted  to  Mrs.  Maria  Gary, 
his   widow,    and   Isaac  H.   Frathingham  ;  and  on  the  20th 
May,  1873,  the  notes  secured   by  the   mortgage  not  having 
been  paid,  they   caused  the  property   to  be  sold,  under  a 
power  of  sale   contained   in   the   mortgage.      This  sale  was 
made   through    an   agent   in   Montgomery,   neither  of  said 
administrators  being  present  at  the  time ;   and  they  never  at 
any  time  had  their  letters  of  administration   recorded  here, 
or  gave   bond,   as    required    by   the   statutes  of  Alabama. 
Gode,  §§  2637-40.     At  this  sale,  the  property  was  bid  off  by 
Vol.  lxv. 
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said  agent  in  the  name  of  James  H.  Frothingham,  to  whom 
the  admiuistrators  executed  a  conveyance  on  the  15th 
November,  1873,  and  he  executed  to  them  a  mortgage  to 
secure  the  payment  of  his  notes  for  the  purchase-money. 
Said  Frothingham  held  possession  of  the  property,  receiving 
the  rents  and  profits,  until  the  31st  July,  1879,  when  he 
sold  and  conveyed  to  James  A.  Farley  and  Moses  Brothers, 
a  partnership  doing  business  in  the  city  of  Montgomery,  and 
placed  them  in  possession. 

It  is  unnecessary  to  nodce  the  allegations  of  the  bill  as 
against  E.  A.  Sloan,  the  complainant's  husband.  James  H. 
Frothingham,  Robert  R.  Belshaw  and  wife,  Charles  Tatham, 
James  A.  Farley,  the  partners  composing  the  firm  of  Moses 
Brothers,  Mrs.  Maria  Gary  and  Isaac  Frothingham,  both 
individually,  and  as  administrators  of  said  William  H.  Gary's 
estate,  were  all  made  defendants  to  the  bill.  It  was  alleged 
that  the  payments  made  on  the  debt  to  Tatham,  and  the 
rents  and  profits  of  the  property  for  which  the  several 
defendants  were  liable,  were  sufficient  to  paj^  the  debt 
secured  by  the  mortgage.  The  bill  prayed  that  the  sale 
under  the  mortgage,  made  by  the  agent  of  the  New  York 
administrators,  and  the  subsequent  conveyances,  be  set  aside; 
that  an  account  be  taken  of  the  rents  and  profits  of  the  pro- 
perty while  in  possession  of  the  several  defendants,  and  the 
amount  be  applied  to  the  payment  of  any  balance  that 
might  be  found  due  on  the  debt  secured  by  the  mortgage  to 
Tatham,  and  the  residue  to  the  complainant's  debt ;  that  her 
mortgage  be  foreclosed,  and  the  property  sold ;  and  for 
other  and  further  relief,  under  the  general  prayer. 

A  demurrer  was  filed  by  Edward  A.  Sloan,  which  the 
chancellor  overruled.  A  joint  demurrer  was  filed  by  all  the 
other  defendants,  assigning  eighteen  grounds  of  demurrer  ; 
which  demurrer  the  chancellor  sustained,  on  several  of  the 
grounds  assigned,  as  stated  in  the  opinion  of  the  court. 
From  the  decree  sustaining  the  demurrer,  the  complainant 
now  appeals,  and  here  assigns  it  as  error. 

Jno.  Gindkat  Winter,  with  Clopton,  Herbert  &  Ghambers, 
for  the  appellant. — Under  the  facts  stated  in  the  bill,  aside 
from  the  question  as  to  the  authority  of  the  New  ..York 
administrators  to  make  any  sale,  the  sale  was  voidable,  at 
the  election  of  either  Belshaw  or  the  complainant,  because 
the  agent  of  the  sellers  was  also  the  agent  of  the  purchaser, 
and  the  purchase  was,  in  elBfect,  made  for  the  vendors.  *  This 
is  not  on  the  ground  of  fraud  or  injury,  but  for  the  preven- 
tion of  fraud,  and  on  grounds  of  public  policy. — James  v. 
James,  55  Ala.  525 ;   Robinson  v.    Cidlum  &  Co.,  41  Ala::  693  ; 
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2  Jones  on  Mortgages,  §  1877.  As  a  voidable  sale,  the  right 
to  set  it  aside  has  not  been  lost  by  laches,  or  acquiescence 
for  an  unreasonable  length  of  time.  The  non-residence  of 
the  administrators,  the  coverture  of  the  complainant,  and  th 
facts  alleged  as  to  her  husband's  interference,  afford  a 
sufficient  explanation  of  her  delay  in  filing  the  bill.  But 
the  doctrine  of  acquiescence  and  waiver  does  not  apply  to 
void  sales  ;  and  this  sale,  it  is  insisted,  was  absolutely  void, 
for  the  want  of  authority  in  the  New  York  administrators  to 
make  it,  having  never  complied  with  the  statutory  provisions 
of  Alabama,  which  alone  could  give  them  power  to  act 
officially  here. — Uatchett  v.  Beniey,  at  the  last  term  ;  Cutter  v. 
Davenport,  1  Pick.  81 ;  Hufchins  v.  State  Bank,  12  Mete. 
Mass.  421  ;  Ooodioin  v.  Jones,  3  Mass,  514  ;   Young  v.  O^Neal, 

3  Snead,  55  ;  Biley  v.  Mosely,  44  Miss.  37  ;  Anderson  v.  Greqq, 
lb.  171 ;  Caldwell  v.  Harding,  5  Blatchf.  501 ;  10  Yerger,  283  ; 
1  Dana,  445 ;  1  Miss.  Walker,  211  ;  6  Barbour,  429 ;  7 
Humph.  86  ;  1  Wms.  Ex.  376  ;  Sheldon  v.  Bice,  30  Mich.  301  ; 
Buther/ord  v.  Clark,  4  Bush,  Ky.  27. 

Watts  &  Sons,  contra. — By  the  express  words  of  the 
statute,  the  power  of  sale  in  the  mortgage  was  a  part  of  the 
security,  and  might  be  exercised  by  any  person  who  became 
the  owner  of  the  secured  debt  by  assignment,  or  his  personal 
representative. — Code,  §  2198 ;  Lewis  d:  Lyman  v.  Wells, 
50  Ala.  198.  Independent  of  any  statute,  such  is  the  legal 
effect  of  a  power  of  sale,  given  to  a  mortgagee,  "  his  execu- 
tors, administrators,  or  assigns" ;  and  this,  as  matter  of 
contract,  without  reference  to  any  question  of  territorial 
jurisdiction. — Doolitile  v.  Lewis,  7  Johns.  Ch.  45-48  ;  Jones 
on  Mortgages,  §  1786,  and  authorities  cited  in  note  ;  Brock's 
Admr  V.  Frank,  51  Ala.  8.5.  No  fraud,  inadequacy  of  con- 
sideration, or  other  irregularity  in  the  sale  is  averred,  except 
the  fact  that  the  agent  of  the  vendors  also  acted  as  the 
agent  of  the  purchaser  ;  and  this  could,  at  most,  only  make 
the  sale  voidable. — Elliott  v.  Wood,  45  N,  Y.  71  ;  2  Jones  on 
Mort.  §§  18<'9-81 ;  Leivis  v.  Wlls,  50  Ala.  198.  If  the  sale 
be  voidable,  the  long  delay  in  filing  the  bill  shows  acquies- 
cence in  it,  and  is  a  waiver  of  all  irregularities. — James  v. 
James,  55  Ala.  525  ;  2  Jones'  Mort.  §  1865. 

BRICKELL,  C.  J. — Of  the  numerous  causes  of  demurrer, 
the  chancellor  sustained  only  the  third,  fifth,  seventh,  tenth, 
twelfth,  thirteenth  and  fourteenth,  of  those  assigned  by 
Frothingham  and  others,  all  other  causes  being  overruled. 
Whether  these  causes  of  demuri-er  are  well  taken,  is  the  only 
question  which  can  be  now  considered,  however  patent  n>ay 
Vol.  liXV. 
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be  the  insuflSciencies  of  the  bill  in  other  respects,  which  are 
capable  of  being  cured  by  amendment  in  the  court  below. 
These  causes  of  demurrer  resolve  themselves  really  into  two 
questions,  which  may  be  thus  stated  :  first,  whether  the  sale 
made  by  the  administrators  of  Gary  was  not  a  valid  exercise 
of  the  power  in  the  mortgage  to  Tatham  ;  and,  second,  if  it 
was  not,  whether  the  appellant  has  lost  her  right  of  redemp- 
tion as  a  junior  mortgagee,  by  acquiescence  in  the  sale  for 
a  period  of  six  years  with  full  knowledge  of  all  the  facts. 

By  statute  it  is  declared,  "  where  a  power  to  sell  lands  is 
given  to  the  grantee,  in  any  mortgage,  or  conveyance  in- 
tended to  secure  the  payment  of  money,  the  power  is  part  of 
the  security,  and  may  be  executed  by  any  person,  or  the  per- 
sonal representative  of  any  person,  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  thus  secured." 
Code  of  1876,  §  219-^.  The  point  of  contention  is,  whether 
the  personal  representatives  of  the  assignee  of  a  mortgage 
debt,  appointed  in  the  State  of  his  residence,  who  have  not 
caused  their  letters  of  administration  to  be  recorded,  and 
given  bond  in  accordance  with  the  statute  (Code  of  1876, 
§§  2637-40),  can  here  make  a  valid  sale  of  lands  conveyed  by 
the  mortgage.  It  is  true,  as  urged  in  argument,  that  the 
mortgage  debt  was  of  the  personal  assets  of  the  intestate, 
Cary,  and  that  personal  property  has  not,  as  to  its  succession 
and  distribution,  as  a  general  proposition,  any  locality  dis- 
tiuct  from,  and  independent  of  that  of  the  domicile  of  the 
owner.  It  ia  also  true,  that  on  his  death  the  personal  repre- 
sentative of  his  domicile  succeeds  to  the  title  to  all  his  per- 
sonal jDroperty.  It  is  also  true,  according  to  the  current  of 
modern  authority  in  this  country,  that,  as  the  personal  repre- 
sentative of  the  domicile  succeeds  to  the  title,  though  he 
can  not  sue  in  another  State,  he  may  without  suit  receive 
payment  of  debts,  or  take  possession  of  personal  property 
found  in  a  foreign  jurisdiction.  How  far  be  can  or  may  exer- 
cise authority  in  a  foreign  jurisdiction,  depends,  of  necessity, 
upon  the  local  law  of  the  jurisdiction.  It  is  only  by  the 
comity  of  the  State,  that  his  title  and  authority  are  so  far 
recognized  as  to  support  payments,  or  the  delivery  of  assets 
made  to  him  voluntarily.  The  comity  may  be  withheld,  or 
extended,  as  the  sovereignty  may  deem  the  best  policy,  most 
promotive  of  the  good  of  its  own  citizens. 

In  Hatchet f  v.  Berney,  at  the  last  term,  it  was  held,  that 
our  statutes  were  in  their  terms  prohibitory  of  the  exercise 
of  any  authority  in  this  State,  by  executors  or  administrators 
deriving  authority  from  a  foreign  jurisdiction,  and  that  pay- 
ments made  to  administrators  app'ointed  in  Tennessee,  the 
domicile  of  the  creditor,  of  a  debt  secured  by  mortgage  on 
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lands  situate  in  this  State,  could  not  be  sustained  against 
the  claim  to  foreclose,  of  a  domestic  administrator,  subse- 
quently appointed,  except  so  far  as  such  payments  had  been 
properly  applied  in  payment  of  debts,  or  in  making  distribu- 
tion. Adhering,  as  we  are  constrained  to  do,  to  that  con- 
struction of  the  statutes,  the  personal  representatives  of 
Gary,  deriving  their  appointment  from  a  tribunal  in  New 
York,  not  having  recorded  their  letters  of  administration, 
and  given  bond,  could  not  have  received  payment  of  the 
mortgage  debt,  if  it  had  been  tendered  to  them  by  the  mort- 
gagor. They  could  not  have  given  any  discharge,  or  entered 
on  the  record  of  the  mortgage  the  fact  of  its  satisfaction. 
The  power  of  sale  in  a  mortgage,  in  the  language  of  the 
statute,  is  part  of  the  security  ;  and  while  the  statute  declares 
it  may  be  exercised  by  any  person,  or  the  personal  repre- 
sentative of  any  person,  who  becomes  entitled  to  the  money 
secured,  it  is  intended  that  only  such  persons  as  are  entitled 
to  the  money,  and  have  the  capacity  of  giving  for  it  valid 
and  operative  acquittances,  can  or   shall  exercise  the  power. 

A  mortgage  of  lands  is  more  than  a  mere  chattel  in- 
terest, or  a  mere  security  for  a  debt.  It  has  the  properties 
and  qualities  of  a  conveyance  in  fee,  upon  condition, 
especially  in  courts  of  law. —  Welsh  v.  Phillips,  54  Ala.  309. 
Of  all  such  instruments  registration  must  be  made,  as  of 
absolute  conveyances,  to  preserve  them  against  the  rights  of 
subsequent  purchasers,  or  of  creditors  acquiring  liens.  The 
title  to  real  estate  is  regulated,  governed  and  established,  by 
the  lex  rei  sitae  ;  and  whenever  it  is  necessary  to  make  title 
to  lands  through  the  official  act  of  an  executor  or  adminis- 
trator, it  must  be  the  act  of  an  executor  or  administrator  de- 
riving authority  from,  or  recognized  by  the  lex  rei  sitae  — Kerr 
V.  Moon,  9  Wheat.  565 ;  Cutter  v.  Davenport,  1  Pick.  81 ; 
Hutchins  v.  State  Bank,  12  Mete.  424.  The  records  of  the 
proper  tribunals  of  the  situs  then  afford  evidence  of  all  the 
facts  to  support  the  title,  and  it  is  by  our  statutes  contem- 
plated that  they  must  afford  it.  When  authority  is  by  the 
statute  conferred  on  the  personal  representative  of  a  mort- 
gagee, or  of  the  assignee  of  a  mortgage  debt,  to  exercise  the 
power  of  selling  lands,  it  was  intended  a  personal  representa- 
tive here  appointed,  or  appointed  at  the  domicile  of  the  mort- 
gagee or  assignee,  who  had  caused  his  letters  to  be  here 
recorded,  and  given  bond  with  surety  as  is  required  by  the 
statutes,  should  exercise  the  power.  Of  their  appointment 
and  authority,  the  records  of  our  own  courts  then  furnish 
evidence,  and  they  are  amenable  to  our  laws.  The  sale  of 
the  mortgaged  premises  was  void,  not  merely  voidable. 

Acquiescence   for   an   unreasonable   length   of  time,  in  a 
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sale  of  mortgaged  premises,  which  is  merely  voidable  at  the 
election  of  parties  who  have  the  equity  of  redemption,  if  not 
fairly  explained,  will  operate  a  waiver  of  the  infirmities,  and 
a  confirmation  of  the  sale. — 2  Jones'  Mort.,  §  1922.  But, 
when  a  void  sale  is  made — a  sale  yvhich  can  not  operate  a 
dissolution  of  the  relation  of  mortgagor  and  mortgagee,  nor 
cut  off  the  equity  of  redemption — acquiescence  in  it,  or  the 
failure  to  seek  redemption  for  a  less  period  than  will  form  a 
bar  under  the  statute  of  limitations,  is  not  a  waiver  of  the 
invalidity,  or  a  confirmation  of  the  sale. 
Reversed  and  remanded. 


Ex  parte  South  &  North  Ala.  Railroad 
Company. 

Application  for  Mandamus  to  Circuit  Court. 

1.  When  mandamus  lies. — This  court  will  not  award  a  mandamus,  when  full 
relief  can  be  had  by  appeal,  writ  of  error,  or  otherwise. 

2.  Same;  in  matter  of  amendments. — The  improper  allowance  of  an  amend- 
ment to  the  complaint,  being  revisable  ou  error  or  appeal,  is  not  agoodgiound 
for  a  mandamus  ;  secus,  as  to  the  improper  refusal  to  allow  an  amendment. 

3.  ;S'f/r)ie. — The  past  decisions  of  this  court  have  carried  the  principle  of 
interference  by  mandamus  with  the  interlocutory  orders  and  motions  of  inferior 
courts,  quite  aa  far  as  the  court  is  willing  to  extend  it ;  and  the  inclination  of 
the  court  now  is,  rather  to  restrain,  than  to  enlarge  this  jurisdiction. 

Application  by  petition,  on  the  part  of  the  South  and 
North  Alabama  Hailroad  Company,  for  a  mandamus  to  the 
Hon.  John  P.  Hubbakd,  presiding  in  the  Circuit  Court  of 
Butler,  comm^inding  and  requiring  him  to  vacate  an  order 
made  in  term  time,  by  which  he  allowed  certain  amendments 
to  the  complaint  in  an  action  pending  in  said  court  against 
the  petitioner,  and  to  the  allowance  of  which  a  bill  of  excep- 
tions was  duly  reserved  by  the  petitioner. 

S.  r.  Rice,  for  the  petitioner. 

Clopton,  Heebert  &  CJBAMBEES,  contra. 

SOMERYILLE,  J. — In  this  case,  the  petitioner  seeks,  by 
mandamus,  to  vacate  an  order  of  the  Circuit  Court  of  Butler 
county,  granting  certain  amendments  to  the  complaint,  in  a 
suit  pending  in  that  court,  in  which  the  petitioner  was  the  de' 
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fendant,  and  the  Planters'  and  Merchants'  Insurance  Company 
of  Mobile  was  plaintiff.  The  respondent  insists  that  the 
writ  can  not  properly  be  resorted  to,  in  order  to  correct  such 
an  error,  even  if  the  action  of  the  lower  court  be  conceded 
to  be  erroneous. 

The  principle  is  conceded,  that  the  writ  of  mandamv^  will 
be  granted,  to  prevent  the  failure  of  justice,  only  in  cases 
where  there  is  no  other  specific  aad  adequate  remedy,  and  to 
enforce  a  clear  legal  right. — High  on  Extr.  Rem.  §  10 ;  Mur- 
phy V.  Stale,  ex  rei,  59  Ala.  639.  We  are  of  opinion  that  it 
will  not  lie  in  a  case  of  this  character.  Where  full  and  ample 
relief  can  be  had  by  appeal,  writ  of  error,  or  otherwise,  courts 
will  not,  and  should  not,  permit  the  functions  of  these  every- 
day remedies  to  be  usurped  by  mandamus  The  decisions  of 
this  court,  though  not  entirely  reconcilable,  are  numerous  in 
support  of  this  fundamental  principle. 

Ex  parte  P/itnam,  20  Ala.  592,  is  a  case  directly  in  point. 
There,  the  plaintiff  was  permitted  to  amend  a  pending  writ 
of  attachment,  by  supplying  the  proper  direction  of  the  pro- 
cess to  the  correct  officer.  Conceding  there  was  error,  man- 
damUs  was  held  not  to  be  the  proper  remedy  to  compel  the 
Circuit  Court  to  vacate  or  set  aside  the  amendment.  The 
reason  assigned  for  this  conclusion  was,  that,  if  the  amend- 
ment was  improperly  allowed,  it  could  be  reviewed  by  writ 
of  error,  after  the  rendition  of  final  judgment  in  the  cause. 

The  case  of  Ex  parte  Lawrence,  ;ji  Ala.  446,  is  not  in  con- 
flict Avith  this  view.  The  Circuit  Court  there  permitted  the 
plaintiff  to  file  an  amended  complaint,  in  one  of  a  number  of 
suits;  the  case  in  question  having  been  agreed  on  as  a  test 
case,  under  the  express  terms  of  a  written  agreement  of  the 
parties.  This  test  case  having  been  decided  on  appeal  to 
this  court,  mandamus  was  awarded  to  enforce  the  agreement 
as  to  the  other  suits,  the  necessary  effect  of  which  was  to 
vacate  an  amendment  improperly  allowed  in  violation  of  its 
provisions. 

The  ground  upon  which  this  remedy  was  allowed  in  Hud- 
son V.  Daily,  13  Ala.  722,  and  other  like  cases,  to  correct  the 
erroneous  quashing  or  refusing  to  quash  an  ancillary  attach- 
ment, is  expressly  stated  to  be,  that  the  judgment  of  the 
Circuit  Court,  in  such  cases,  could  not  be  corrected  by  writ 
of  error. — See  Boraim  ??.  Da  Costa,  4  Ala.  393. 

So,  it  has  been  decided  by  this  court,  that  mandamus  will 
not  lie,  to  compel  the  primary  court  to  vacate  an  order  sup- 
pressing a  deposition  (Ex  parte  Elston,  25  Ala.  72) ;  nor  the 
striking  of  a  cause  from  the  docket,  on  the  ground  that  it 
had  been  discontinued  by  submission  to  arbitration  (Ex  parte 
Gnrlington,  26  Ala.   170).     The  manifest  reason,   and  that 
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assigned  by  the  court  in  these  cases,  is,  that  the  remedy  by 
appeal  was  complete  and  adequate.  The  principle  ig  equally 
true,  that  resort  can  not  be  had  to  this  extraordinary  writ, 
so  as  to  make  it  subserve  the  ofl&ce  of  a  mere  plea  in  a  pend- 
ing suit ;  as  in  Jlurphy  v.  State,  ex  ?  el.  Eijgei ,  59  Ala,  639, 
where  it  was  refused,  to  compel  a  sheriff  to  restore  goods 
seized  under  a  law  claimed  to  be  unconstitutional, — a  plea  in 
abatement  fully  answering  the  end  sought. 

In  Ex  parte  Elston,  supra,  this  court,  we  think,  properly 
repudiated  the  idea  that,  at  every  step  taken  in  the  primary 
Court,  which  a  party  supposes  to  be  error,  an  appeal  would 
lie  to  revise  its  action  ;  and  it  was  forcibly  said  :  "  Our  pri- 
mary courts  would  be  embarrassed  beyond  endurance,  and 
our  terms  would,  in  a  great  measure,  be  consumed  in  the 
argument  of  points  raised  upon  the  preliminary  action  of  the 
inferior  courts."  Similar  views  have  been  expressed  by  a 
learned  text-writer,  who  suggests  that  interference  of  this 
character,  if  tolerated,  would  "  speedily  absorb  the  entire 
time  of  the  appellate  tribunals,  in  revising  and  superintend- 
ing the  proceedings  of  inferior  courts,  and  the  [consequent] 
embarrassment  and  delay  of  litigation  would  soon  become 
insupportable,  were  the  jurisdiction  by  mandamus  sustained 
in  cases  properly  falKng  within  the  appellate  powers  of  the 
higher  courts."— High's  Extra.  Leg.  Rem.  §§  177-180. 

It  is  proper  to  add,  that  our  past  decisions  have  carried 
the  principle  of  interference  by  m.andamus,  with  the  interlo- 
cutory orders  and  motions  of  inferior  courts,  quite  as  far  as 
we  are  willing  to  extend  it.  One  inclination  is  rather  to 
restrain,  than  to  enlarge  such  jurisdiction,  as  being  more  in 
harmony  with  the  weight  of  authority  and  sound  reasoning. 
Ex  parte  Garland,  42  Ala.  559,  opinion  of  Byrd,  J. ;  High's 
Extr.  Leg.  ivem.  §  186. 

It  is  not  our  intention  to  intimate,  by  these  conclusions, 
that  mandamus  would  not  lie  to  compel  the  aJloicance  of  an 
amendment  by  an  inferior  court  in  a  proper  case.  This 
would  stand  on  a  different  basis  from  the  case  under  consid- 
eration, as,  without  the  benefit  of  such  amendment,  the 
plaintiff  might  be  deprived  of  the  power  to  put  his  case  to 
the  jury,  and  thus  encounter  much  unnecessary  embarrass- 
ment and  delay. 

The  mandamus  is  refused,  and  the  application  dismissed  at 
the  costs  of  the  petitioner. 
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Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Construction  of  deed  unskiUfully  drawn. — In  the  coastruction  of  a  deed 
which  shows  on  its  face  that  it  was  drawn  by  an  ignorant  person,  or  one  who 
was  not  acquainted  with  the  force  and  meaning  of  the  technical  words  nsed,  a 
greater  latitude  of  construction  is  indulged,  than  when  it  is  skillfully  drawn, 
and  appears  to  have  been  written  by  a  person  who  was  familiar  with  the  use 
of  technical  terms  ;  and  the  indiscriminate  use  of  the  words  children  and  heirs 
of  the  hodij,  to  designate  the  same  class  of  persons,  is  a  marked  manifestation 
of  unskilltuluoss  ou  the  part  of  the  draughtsman. 

2.  " IMrs  of  the  body";  when  construed  as  words  of  purchase. — A.  deed  of 
gift  executed  in  1848,  by  which  property  was  conveyed  in  trn.st  for  the  grant- 
or's married  daughter  "and  the  heirs  of  her  hodi/,  for  their  support  and  the 
support  of  her  children;  and  ut  the  lawful  age  of  her  youngest  child,  after  her 
death,  then  the  property  to  be  equally  divided  among  her  c/ii/dren,"— creates  an 
estate  for  life  iu  the  daughter,  with  remainder  to  her  children  as  purchasers. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hou.  John  Mooee. 

This  action  was  brou<^ht  bj  Mrs.  Flora  J.  Eichie  and 
others,  against  Frank  E.  May  and  H.  G.  Parmer,  to  recover 
the  possession  of  a  tract  of  land  particularly  described  in 
the  complaint ;  and  was  commenced  on  the  22d  September, 
1880.  Two  of  the  plaintiffs  were  the  daughters  of  Mrs. 
Christiana  Pugh,  deceased,  "  who  died  about  nine  years 
before  the  commencement  of  this  suit,"  and  the  others  were 
her  grandchildren  by  a  deceased  daughter.  They  claimed 
the  land  under  a  deed  of  gift  from  James  McFarland,  the 
father  of  Mrs.  Pugh,  which  was  dated  and  executed  on  the 
loth  April,  1848,  and  the  material  portions  of  which  are 
copied  in  the  opinion  of  the  court.  The  defendants  asserted 
title  to  the  portions  of  the  land  of  which  they  were  respect- 
ively in  possession,  under  deeds  of  conveyance  from  Mrs. 
Pugh  and  her  husband ;  and  they  had  been  in  possession, 
claiming  title,  since  January,  1867.  The  court  charged  the 
jury,  that  Mrs.  Pugh  took  only  an  estate  for  life  under  the 
deed  from  McFarland,  and  the  plaintiffs  took  in  remainder 
as  purchasers  ;  and  that  they  must  find  for  the  plaintiffs,  if 
they  believed  the  evidence.  The  defendants  excepted  to  this 
charge,  and  they  now  assign  it  as  error. 

Cook  &  Enochs,  for  the  appellants,  cited  McGraiv  v.  Dav- 
enport, 6  Porter,  319  ;  Darden  v.  Burns,  6  Ala.  362 ;  Powell  v. 
Vol.  lxv. 
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Glenn,  21  Ala.  458;  Ishell  v.  il/acZi/?,  24  Ala.  315 ;  Echols  v. 
Jordan,  39  Ala.  24  ;  Young  v.  Kinnebrew,  36  Ala.  97  ;  McCul- 
loiigh  V,  Gliddon,  33  Ala.  208 ;  Harklns  v.  Coalter,  2  Porter, 
463  ;  Price  v.  Price,  6  Ala.  578  ;  Eioing  v.  Standee  er,  18  Ala. 
400  ;  Parish  v.  Parish,  37  Ala.  591 ;  Mason  v.  Pate,  34  Ala. 
379  ;  Scott  v.  Abercromhie,  14  Ala.  270 ;  Machen  v.  Machen, 
15  Ala.  373. 

Clements  <fe  Tyson,  and  E.  M.  Williamson,  contra,  cited 
Roberts  v.  Ogbourne,  37  Ala.  174 ;  Dunn  v.  Davis,  12  Ala.  135  ; 
3Iason  v.  Pate,  34  Ala.  379  ;  Woodley  v.  Findlay,  9  Ala.  716  ; 
Tivelves  v.  Nevill,  39  Ala.  175;  Prescott  v.  Presscott,  10  B. 
Monroe,  56. 

BEICKELL,  C.  J.— The  deed  executed  on  the.l5tli  April, 
1848,  by  James  McFarland,  conveys  real  and  personal  estate 
to  Samuel  Jordan,  in  trust,  for  the  use  of  the  daughter  of 
the  grantor,  Christiana  Pugh,  in  words  as  follows  :  "  I  give 
unto  Samuel  Jordan,  in  trust  for  my  said  daughter  Christiana, 
and  the  heirs  of  her  body,"  followed  by  a  description  of 
the  property  ;  and  following  the  description  of  the  property, 
are  these  words  :  "  Which  said  property  I  give  in  trust  to 
Samuel  Jordan,  for  the  use  of  my  said  daugliter  Christiana, 
and  the  heirs  of  her  body,  for  their  support,  and  the  sup- 
port of  her  children ;  and  at  the  lawful  age  of  her  youngest 
child,  after  her  death,  then  the  above  property  to  be  equally 
divided  among  her  children."  The  only  question  now  pre- 
sented is,  whether  Mrs.  Pugh  took  a  life-estate,  with  remain- 
der to  her  children,  or  an  estate-tail,  converted  by  the  statute 
into  a  fee  simple.  The  deed  having  been  executed  before 
the  enactment  of  the  present  statutes,  they  can  exert  no 
influence  upon  its  construction. 

The  real  inquiry  is  as  to  the  intention  of  the  grantor. 
What  estate  and  interest  did  he  intend  to  create  ?  In  arriv- 
ing at  his  intention,  the  character  of  the  deed  is  a  material 
consideration — whether  it  carries  upon  its  face  the  evidence 
that  it  was  skillfully  drawn,  by  one  acquainted  with  the  use 
of  technical  words,  or  drawn  by  one  unacquainted  with  them 
and  their  force  and  meaning.  In  the  latter  case,  greater 
latitude  of  construction  must  be  indulged,  than  in  the  for- 
mer.— Saunders  v.  Saunders,  20  Ala.  710  ;  Hamner  v.  Mason, 
22  Ala,  433.  The  whole  structure  of  the  deed  clearly  indicates 
that  it  was  drawn  by  one  not  skilled  in  drawing  such 
instrumentSjUuacquainted  with  their  forms,  and  unacquainted 
with  the  meaning — the  technical  meaning  and  force — of  the 
expressions  employed.  The  indiscriminate  use  of  the  words 
heirs  of  the  body,  and  of  the   word  children,  to  designate  the 
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same  class  of  persons,  is  a  marked  manifestation  of  uuskill- 
fulness,  and  the  want  of  knowledge  of  the  difference  in 
the  legal  meaning  of  the  terms. 

The  words  heirs  of  the  body,  unexplained,  unrestricted,  cer- 
tainly created  an  estate-tail  at  common  law.  Thej  were  the 
appropriate  words  for  the  creation  of  that  estate,  limited  to 
lineal  descendants  generally  ;  as  was  the  general  term  heiis, 
to  the  creation  of  a  fee  simple,  a  pure  inlieritance,  clear  of 
qualification  or  condition,  to  which  whoever  was  the  heir  of 
the  first  taker  at  the  time  of  his  death,  whether  lineal  or 
collateral,  would  succeed.  But,  whenever  it  was  apparent, 
on  the  face  of  the  instrument  creating  an  estate,  that  either 
of  these  terms,  heirs,  or  heirs  of  the  body,  was  employed,  not 
as  words  of  limitation,  but  as  words  of  purchase,— as  words 
designating  a  particular  class,  who  were  to  take,  not  from  or 
through  an  ancestor,  but  from  the  grantor  or  devisor, — they 
did  not  create  either  a  fee  simple,  or  a  fee  tail.  The  grantor 
gives  the  daughter  an  estate  for  life  only,  in  express  terms. 
It  was  not  intended  that  she  should  have  or  take  any 
greater  estate  or  interest.  But,  under  the  operation  of  the 
rule  in  Shelley's  case,  of  force  when  the  deed  was  executed, 
a  gift  to  one  for  life,  and  then  to  the  heirs  of  his  body,  would 
create  an  estate-tail ;  the  words  heirs  of  the  body  being,  in 
their  natural  and  ordinary  signification,  words  of  limitation, 
and  not  of  purchase.  The  word  children,  however,  is  as 
essentially  a  word  of  purchase,  and  never  construed  as  a 
word  of  limitation,  unless  absolutely  necessary  to  give 
effect  to  the  clear  intention  of  the  grantor  or  devisor. — Dunn 
V.  Davis,  12  Ala.  135  ;  Scott  v.  Nelson,  3  Port.  452.  And 
whenever  the  word  children,  and  heirs  of  the  body,  are  indis- 
criminately used  to  designate  remainder-men,  they  have 
been  regarded  as  words  of  purchase,  designating  a  class  of 
persons  who  were  to  take  on  the  expiration  of  the  particular 
estate, — not  from  the  tenant  of  that  estate,  but  from  the 
donor ;  a  different  intention  not  being  clearly  indicated. 
Dunn  V.  Davis,  12  Ala.  135  ;  Shepherd  v.  Nabors,  6  Ala.  631  ; 
Twelves  v.  Nevill,  39  Ala.  175  ;  Robertson  v.  Johnson,  30  Ala, 
197  ;  Williamson  v.  McConico,  36  Ala.  22. 

If  the  estate  for  life,  expressly  given  to  the  daughter, 
were  enlarged  into  an  estate-tail,  converted  by  the  statute 
into  a  fee  simple,  it  is  apparent  the  intention  of  the  donor, 
which  ought  to  prevail,  so  far  as  it  is  not  offensive  to  law, 
would  be  disappointed  and  defeated.  The  gift  over  to  thB 
children — the  division  of  the  property  among  them,  after  the 
death  of  the  mother,  when  the  youngest  became  of  age — 
would  fail.  We  can  not  doubt  that  the  words  heirs  of  the 
body  were  used  as  the  synonym  of  children  ;  and  being  so 
Vol.  lxv. 
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used,  the  first  taker  had  but  a  life-estate,  with  remainder  to 
her  children. 

Such  was  the  construction  given  the  deed  by  the  Circuit 
Court,  and  its  judgment  is  affirmed. 


Hinson  v.  Gamble  &  Boiling". 

JBiU  in  Equity  to  charge  Wife's  Statutory  Separate  Estate  for 
Professional  Services  of  Attorney-at-Law. 

1.  Attorney's  lien. — An  attoruey-at-law  has  no  lien  on  lands,  for  profes- 
sional services  rendered  for  the  owner  thereof  in  a  suit  which  sought  to  sub- 
ject them  to  an  unfounded  claim  or  liability. 

2.  Same;  on  statutory  separate  estate  ofmatried  woman. — Prior  to  the  passage 
of  the  act  apppoved  March  1st,  18S1,  amending  section  "2711  of  the  Code 
(Sess.  Acts  1880-81,  p.  36),  professional  services  rendered  by  an  attorney-at- 
Idw  in  defending  the  title  to  property  belonging  to  the  statutory  separate  estate 
of  a  married  woman,  were  not  chargeable  upon  her  estate. 

3.  LiabUi'y  of  wife's  .'Statutory  separate  estate;  how  enfojved.  —  The  liability 
of  a  married  woman's  statutory  estate,  for  claims  which  are  chargeable  upon 
it,  can  only  be  enforced  by  action  at  law,  and  in  the  form  prescribed  by  the 
statute. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  9th  October,  1879,  by 
Gamble  &  Bnlling,  attorneys-at-law,  suing  as  partners, 
against  Mrs.  Elizabeth  Hinson  and  her  husband,  John  F. 
Hinson  ;  and  sought  to  condemn  by  process  of  garnishment 
against  Conrad  Wall,  who  was  also  made  a  defendant,  ^  debt 
due  from  him  to  Mrs.  Hinson  for  the  purchase-money  of  a 
tract  of  land,  which  had  belonged  to  Mrs;  Hinson's  statutory 
separate  estate  ;  and  to  subject  it,  or  so  much  thereof  as 
might  be  necessary,  to  the  satisfaction  of  a  claim  for  pro- 
fessional services  rendered  by  the  complainants,  at  the  in- 
stance and  request  of  said  Hinson  and  wife,  in  defending  a 
suit  in  chancery,  in  which  one  Joseph  Steiner  was  plaintiff, 
and  said  Hinson  and  wife  were  defendants ;  and  which  was 
filed  for  the  purpose  of  foreclosing  a  mortgage  on  the  lands, 
executed  by  said  Hinson  before  his  wife  had  filed  a  bill  and 
obtained  a  decree  declaring  a  resulting  trust  in  the  lands  in 
her  favor,  on  the  ground  that  the  purchase-money  was  paid 
with  funds  belonging  to  her  statutory  separate  estate.  The 
defendants  demurred  to  the  bill,  on  several  grounds  which 
were  specified,  and  also  moved  to   dismiss  it  for  want   of 
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equity,  because  the  complainants'  remedy,  if  any  they  had, 
was  by  action  at  law.  The  chancellor  overruled  the  demur- 
rer and  the  motion,  and,  on  final  hearing  on  pleadings  and 
proof,  rendered  a  decree  for  the  complainants.  From  this 
decree  Mrs.  Hinson  appeals,  and  here  assigns  it  as  error, 
with  the  overruling  of  her  demurrers  and  motion  to  dismiss 
the  bill. 

P.  O.  Harper,  for  appellant. 

J.  M.  Whitehead,  contra. 

STONE,  J. — An  attorney,  defending  successfully  the  right 
and  title  to  a  tract  of  land,  against  an  uojust  claim,  or  un- 
warranted attempt  to  subject  it  to  an  alleged  lieu  or  liability, 
can  not  assert  a  lien  on  the  land  thus  successfully  defended, 
for  his  lawful  fees  and  charges. — 1  Wait's  Actions  &,  Defenses, 
453-4  ;  2  Story's  Eq.,  §  1233  a;  Warjield  v.  Campbell,  38  Ala. 
527 ;  2  Kent's  Com.,  640-41. 

Until  March  1st,  1881,  professional  services  rendered  by 
an  attorney-at  law,  in  defending  the  title  to  statutory  sepa- 
rate property  of  a  married  woman,  did  not  fasten  a  charge 
upon  her  statutory  estate,  under  section  2711  of  the  Code  of 
1876  —See  Pamph.  Acts,  1880-1,  p.  36. 

The  statutory  separate  estate  of  the  wife  can  not  be  sub- 
jected by  suit  in  chancery  to  liability  for  articles  of  comfort 
and  support  of  the  household,  under  section  2711  of  the 
Code.  If  there  be  a  liability,  it  can  be  enforced  only  in  a 
court  of  law,  and  in  the  form  provided  by  that  statute. —  Gil- 
bert v.  Dupree,  63  Ala.  331;  Wilbur n  v.  McCalley,  lb.  436; 
Ridley  v.  Hereford,  at  the  present  term  ;  Conly  v.  Blue,  62  Ala. 
77  ;  Lee  v.  Tannenbaurn,  62  Ala.  501  ;  O'Connor  v.  C/tamber- 
lain,  59  Ala.  431  ;  Janney  v.  Buell,  55  Ala.  408. 

The  decree  of  the  chancellor  is  reversed,  and  the  bill  is 
dismissed,  at  the  cost  of  the  appellees. 


Vanderveer  v.  Ware. 

Bid  in  Equity  by   Surety,  as  Assignee  of  Judgment,  to  coerce 
Satis/action  out  of  Lands  Devised. 

1.  Payment  and  assignment  of  judgment. — By  statutory  provision  (Code, 
§  3418),  a  surety  who  has  paid  a  judgment  recovered  against  his  principal 
and  himself,  and  taken  an  assignment  ot  it  to  himself,  *'  may  assert,   in 
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law  or  equity,  any  lien  or  right  against  the  principal  debtor,  which  the  plain- 
tiff could  assert  if  the  debt  had  not  been  paid";  but  the  statute  is  in  deroga- 
tion ot  the  principles  of  the  common  law,  and  must  be  strictly  construed  as 
to  the'  rights  created  by  it;  such  payment,  before  its  enactment,  operating  an 
extinguishment  of  the  judgment,  and  giving  the  surety  no  stmding  in  a  court 
ot  equity  as  a  judgment  creditor. 

2.  Contracts  of  executors. — The  contracts  of  executors  and  administrators, 
even  when  relating  to  matters  necessary  to  the  execution  of  their  trusts,  like 
the  contracts  of  other  trustees,  are  only  binding  on  them  personally,  and  do 
not  create  any  liability  against  the  estate;  and  actions  ngaiust  them,  on  such 
contracts,  must  be  personal,  and  judgments  de  bonis  proprtis. 

3.  Judijment  against  executor;  payment  by  surety,  and  assignment  to  him ; 
remedy  against  kinds  devlied  ;  statute  of  timitations. — When  a  judgment  has  been 
rendered  against  an  executor,  on  a  debt  due  by  the  testator,  and  is  uftirmed  on 
appeal,  against  him  and  bis  surety  ou  the  supersedeas  bond;  if  the  surety  pays 
the  affirmed  judgment,  and  takes  an  assignment  of  it  to  himsef,  he  may,  by 
bill  in  equity,  alleging  the  iusolvency  of  the  executor,  reach  and  subject  any 
personal  assets  remaining  uoadministered  in  the  hands  of  the  executor,  and 
also  his  individual  interestin  the  estate,  both  lands  and  personal  property;  but, 
as  against  the  other  devisees,  they  not  being  parties  to  the  judgment,  nor  to 
the  supersedeas  bond,  the  lapse  of  six  years  after  the  payment  of  the  judg- 
ment by  the  surety,  before  tiling  a  bill  in  equity  to  reach  the  lauds  devised,  is 
a  bar  to  any  relief. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  2d  March,  1880,  by 
"W.  P.  Vanderveer,  against  Kobert  Y.  Ware  individually, 
and  as  the  executor  of  the  last  will  and  testament  of  Kobert 
J.  Ware,  and  against  the  widow  and  children  of  said  testator; 
and  sought  to  coerce  satisfaction  of  a  judgment,  which  the 
complainant  had  paid  as  the  surety  of  said  Robert  Y.  Ware, 
out  of  the  lands  devised  by  the  testator's  will  to  the  several 
defendants,  or  out  of  the  rents  and  profits  thereof  in  the 
hands  of  a  receiver,  who  had  been  appointed  in  another  suit 
pending  in  said  court  when  this  bill  was  filed.  Robert  J. 
Ware,  the  testator,  died  in  November,  1867,  having  executed 
his  last  will  and  testament,  which  was  duly  admitted  to  pro- 
bate after  his  death ;  and  letters  testamentary  thereon 
were  granted  to  said  Robert  Y.  Ware,  who  was  by  the  will 
relieved  from  giving  bond.  At  the  time  of  his  death,  the 
testator  was  indebted  to  the  trustees  of  Howard  College  in 
Perry  county,  a  domestic  corporation,  by  two  promissory 
notes  payable  in  installments,  on  which  nearly  $4,000  was 
due  and  unpaid.  The  trustees  brought  suit  on  these  notes 
against  the  executor,  in  the  Circuit  Court  of  Montgomery, 
and  recovered  a  judgment  against  him,  on  the  29th  January, 
1870,  for  $3,500,  besides  costs.  The  executor  sued  out  an 
appeal  ou  this  judgment,  and  brought  the  case  to  this  court, 
giving  a  supersedeas  bond,  with  said  W.  P.  Vanderveer  and 
others  as  sureties;  and  the  judgment  was  afiirmed  by  this 
court,  on  the  10th  February,  1872,  with  five  per-cent. 
damages,    and  costs.      An   execution   was    issued  on   this 
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affirmed  judgment,  against  all  the  parties  to  the  supersedeas 
bond  ;  and  thereupon,  on  the  13th  February,  1873,  as  the 
bill  alleged,  "complaioant  paid  to  said  corporation  a  large 
sum,  to-wit,  $3,723.67,  in  discharge  of  his  liability  on  said 
bond  ;  and,  in  consideration  of  said  payment,  said  corpora- 
tion transferred  and  assigned  said  jadgrnent  against  said 
Robert  Y.  Ware,  as  executor  as  aforesaid,  to  said  complain- 
ant ;  and  said  judgment  remains  in  full  force  and  effect 
against  said  executor,  and  no  part  thereof  has  been  paid  by 
him,  or  otherwise  satisfied  out  of  the  estate  of  said  Robert 
J.  Ware."  The  bill  alleged,  also,  that  Robert  Y.  Ware  was 
insolvent ;  that  the  testator's  estate  was  solvent,  but  all  the 
personal  assets  had  been  wasted,  destroyed,  or  otherwise 
disposed  of  ;  that  there  was  no  property  out  of  which  the 
amount  due  to  complainant  could  be  made  by  legal  process, 
"  and  it  is  therefore  necessary  to  sell  the  real  estate  of  said 
testator,  described  in  said  will,  or  the  rents,  issues,  and  profits 
thereof,  to  obtain  satisfaction  thereof."  Tlie  bill  prayed, 
therefore,  an  account  of  the  assets  of  the  estate  in  the  hands 
of  the  receiver,  who  had  been  appointed  in  another  suit,  and 
his  appointment,  if  necessary,  as  receiver  in  this  suit ;  that 
the  amount  due  to  the  complainant,  on  an  account  to  be 
stated  by  the  register,  be  paid  out  of  the  moneys  in  the 
hands  of  the  receiver  ;  that  the  real  estate  be  sold,  if  neces- 
sary, or  such  portion  thereof  as  might  be  necessary  to 
satisfy  the  complainant's  debt ;  and  for  other  and  further 
relief,  under  the  general  prayer. 

The  defendants  demurred  to  the  bill,  jointly  and  severally, 
assigning  several  grounds  of  demurrer,  which  were,  in  sub- 
stance, that  the  judgment  paid  by  the  complainant  was  only 
a  judgment  against  the  parties  to  the  s'lpersedejs  bond,  and 
not  a  judgment  against  the  testator's  estate,  and  that  its 
assignment  to  the  complainant  did  not  give  him  any  right  to 
proceed  against  the  devisees.  The  chancellor  sustained 
the  demurrer,  and  dismissed  the  bill ;  and  his  decree  is  now 
assigned  as  error. 

Watts  &  Sons,  and  Troy  &  Tompkins,  for  appellant. 

Sayee  &  Graves,  contra. 

SOMERVILLE,  J.— Section  3418  of  the  Code  (1876) 
authorizes  a  surety  to  pay  a  judgment  obtained  by  any 
creditor  against  himself  and  his  principal,  and  to  have  the 
judgment  assigned  to  himself.  He  is  thus  empowered  to 
"  assert,  in  law  or  equity,  any  lien  or  right  against  the  p^in- 
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cipal  debtor,  which  the  plaintiff  could  assert,  if  the   debt  had 
not  been  paid." 

The  assignment  of  the  judgment  rendered  on  the  super- 
sedeas bond,  which  was  taken  by  the  appellant,  conferred  on 
him  any  lien  or  right  which  the  trustees  of  Howard  College 
could  have  enforced,  as  the  plaintiffs  in  such  judgment, 
against  the  "  principal  debtor,"  Robert  Y.  Ware,  who  was 
the  executor  of  the  last  will  and  testament  of  Robert  J. 
Ware,  deceased.  The  statute  can  not  be  extended  by  con- 
struction, further  than  authorized  by  its  express  words; 
for,  being  in  derogation  of  the  principles  of  the  common  law, 
it  must  be  strictly  construed,  as  to  the  rights  created  by  it. 

It  is  settled  by  the  current  of  authorities  in  this  State, 
that  executors  and  administrators,  even  when  contracting 
for  matters  necessary  to  the  execution  of  their  trusts,  do 
not  bind  the  estate  they  represent,  but  are  individually 
liable-  on  such  contracts.  Suits  against  them  must  be  per- 
sonal, and  the  judgment  is  de  bonis  propriis,  and  not  de  bonis 
tesfatoris.—l  Brick.  Dig.  p.  957,  §  614. 

It  may  be,  however,  that,  in  a  proceeding  of  this  character, 
a  court  of  equity  would  undertake  to  reach  any  personal 
assets  which  might  remain  unadministered  in  the  hands  of  a 
personal  representative,  and  subject  them  to  liability  for  the 
claim  assigned  to  the  surety;  and  as  the  executor  is  individ- 
ually liable  on  the  supersedeas  bond,  his  own  distributive 
share  in  the  estate  of  tbe  testator  can  certainly  be  reached, 
whether  it  be  realty  or  personalty. 

But  the  case  stands  differently  with  the  other  devisees  of 
the  testator.  Unlike  Robert  Y.  Ware,  they  are  not  privy  to 
the  contract  which  created  the  suretyship.  The  plaintiff  in 
the  judgment  had  no  right  or  equity  against  them,  which  was 
assignable  to  the  surety  who  was  a  defendant  in  the  judg- 
ment. Section  3418  of  the  Code  only  authorizes  the  assign- 
ment to  such  extent  as  to  keep  the  judgment  in  force  against 
the  "  principal  debtor,"  Robert  Y.  Ware.  The  rights  of  the 
other  devisees  must  be  tested  by  the  common  law,  without 
reference  to  this  statute.  When  a  surety  paid  a  judgment 
against  himself  and  his  principal,  and  took  an  assignment 
of  it  to  himself,  the  judgment,  before  the  enactment  of  the 
statute,  was  at  law  extinguished  {Preslar  v.  Stalhvorth,  37 
Ala.  402) ;  and  he  became  a  simple-contract  creditor,  having 
no  standing  as  a  judgment  creditor  in  a  court  of  equity. 

The  averments  of  this  bill,  which  were  admitted  by  the 
demurrer  to  be  true,  show  that  appellant,  Vanderveer,  paid 
the  judgment  against  himself  and  Robert  Y.  Ware,  on 
February  13th,  1873.  The  bill  was  not  filed  until  March  2d, 
1880,  or  more  than  six  years  from  the  date  of  the  payment. 

(39) 
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Where  a  surety  pays  a  debt,  and  takes  no  step  to  enforce 
his  claim  against  the  principal,  or  to  place  himself  in  a  con- 
dition whereby  he  may  be  subrogated  to  the  creditor's  rights, 
but  delays  until  he  is  barred  by  the  statute  of  limitations, 
he  is  without  remedy  in  a  court  of  equity. —Brandt  on  Surety- 
ship, §  267.  Such  is  the  case  here,  so  far  as  concerns  all  the 
devisees  under  the  will,  except  Robert  Y.  Ware.  The  remedy 
of  the  appellant  against  the  lands  devised  to  them  is  barred, 
and  the  demurrer  as  to  them  was  properly  sustained. 

The  bill  should,  however,  have  been  retained,  so  far  as  to 
preserve  the  enforcement  of  complainant's  equities  against 
Robert  Y.  Ware.  The  chancellor  erred  in  not  pursuing  this 
course,  and  for  this  reason  the  decree  is  reversed,  and  the 
cause  remanded.  The  costs  incurred  by  this  appeal,  and  in 
the  lower  court,  will  be  taxed  against  the  appellee,  Robert 
Y.  Ware. 

Stone,  J.,  not  sitting. 


Robertson  v.  Robinson. 

Action  for  Money  Had  and  Received,  by  Deputy  Tat- Assessor 
against  Tax- Collector. 

1.  What  is  revlsahle. — It  is  not  the  practice  of  this  court,  in  a  case  of  which, 
the  lower  court  had  jurisdiction,  to  consider  any  other  matter  than  that  which 
■was  there  acted  on,  and  its  action  here  assigned  as  error. 

2.  Validity  of  contract ;  pirol  and  written  stipulitions. — In  determining  the 
validity  of  a  contract,  on  which  an  action  is  brought,  on  grounds  of  public 
policy,  the  court  will  inquire  into  the  whole  transaction  from  its  origin,  and 
will  not  be  embarrassed  or  hindered  by  the  particular  form  in  which  it  was 
reduced  to  writing,  or  the  expressions  used  in  the  writing  ;  nor  does  the  writ- 
ing operate  an  estoppel  on  the  party  sought  to  be  charged,  from  showing  the 
true  character  of  the  transaction. 

3.  Contract  relating  to  public  nfflce.-^A.  contract  between  plaintiflf  and  a  per- 
son who  was  a  candidate  for  the  office  of  county  tax-assessor,  which  had  its 
origin  in  a  proposal  made  by  the  latter  to  plaintiff  on  the  morning  of  the 
election  day,  to  the  effect  that,  it  elected,  he  would  appoint  plaintiff  his  chief 
deputy,  and  pay  him  an  annual  salary  of  $2,500  from  the  fees  and  perquisites 
of  the  office,  if  plaintiff  would  make  his  official  bond  for  him,  and  would  per- 
form all  the  duties  of  the  office  except  such  as  relate  to  the  poll-tax  ;  which 
proposal  was  accepted,  and  the  contract  afterwards  reduced  to  writing, — is 
void  on  grounds  of  public  policy,  and  will  not  support  an  action. 

AppeAuL  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 
This  action  was  brought  by  William  G.  Robertson,  against 
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Patrick  Robinson,  and  was  commenced  on  24th  September, 
1878.  In  his  complaint  the  plaintiff  claimed  $2,000,  "  due 
from  said  defendant  by  account  on  the  1st  May,  1878,  for 
money  had  and  received  by  defendant,  for  the  use  of  the 
plaintiff,  during  the  year  1877,  and  during  the  year  1878, 
prior  to  said  1st  day  of  May  ;  which  sum  of  money,  with 
interest  thereon,  is  due  and  unpaid."  The  record  does  not 
show  what  pleas  were  filed.  On  the  trial,  the  plaintiff  took 
a  nonsuit,  with  a  bill  of  exceptions,  in  which  the  facts  are 
thus  stated  :  "  The  plaintiff  was  introduced  as  a  witness, 
and  testified,  that  at  the  general  election  in  November,  1874, 
the  defendant  was  elected  tax-collector  of  Montgomery 
county,  for  the  term  prescribed  by  law,  and  duly  qualified, 
and  performed  the  duties  of  said  office  until — ,  1878;  that  one 
George  W.  Sewell  was  duly  elected  tax-assessor  of  said 
county  at  said  election,  for  the  term  prescribed  by  law.  and 
duly  qualified  as  such  ;  that  on  the  17th  November,  1874, 
plaintiff  and  said  Sewell  entered  into  a  contract,  to  which 
said  defendant  was  one  of  the  subscribing  witnesses,  a  copy 
of  which  is  hereto  attached  as  an  exhibit,"  being  as  follows  : 

"  State  of  Alabama,  Montgomery  County  :  This  agree- 
ment, made  and  entered  into  this  17th  November,  1874, 
between  George  W.  Sewell,  tax-assessor,  party  of  the  first 
part,  and  Wm.  G.  Robertson,  party  of  the  second  part,  wit- 
nesseth  :  The  party  of  the  first  part  agrees  to  pay  the  party 
of  the  second  part  the  sum  of  $2,500  per  annum,  during  his 
term  of  office  as  assessor  as  aforesaid,  on  condition  that  the 
party  of  the  second  part  will  faithfully  and  properly  assess 
the  real  and  personal  property  of  the  county,  including 
insurance  companies,  &c.,  and  make  the  necessary  assess- 
ment-books required  by  law  ;  the  above  sum  of  $2,500  to  be 
paid  by  the  tax-collector  to  the  said  William  G.  Robertson, 
out  of  the  perquisites  of.  said  office  of  tax-assessor.  The 
party  of  the  first  agrees  to  assess  the  poll-tax,  and  to  make 
out  the  poll-book."  (Signed  by  said  Sewell  and  W.  G. 
Robertson,  and  attested  by  Pat.  Robinson  and  Robert 
Barber.) 

"  The  plaintiff  introduced' evidence  that  he  had  performed 
the  duties  required  of  him  by  the  terms  of  said  contract, 
for  the  tax-years  1874-5, 1875-6,  1876-7;  that  the  defendant, 
without  any  other  order  from  Sewell  than  that  contained  in 
said  written  contract,  paid  to  plaintiff,  for  the  first  two  years 
of  the  term,  the  amount  agreed  to  be  paid  by  said  contract, 
except  that,  at  the  instance  of  the  defendant,  about  the  time 
of  the  payment  for  the  year  1875  6,  the  plaintiff  relinquished 
$225,  and  instructed  the  defendant  to  pay  that  sum  to  said 
Sewell.    The   testimony  tended  to  show  that,  in  December, 
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1877,  defendant  requested  plaintiff  to  take  less  than  $2,500 
from  Sewell,  on  account  of  the  ofl&ce  of  tax-assessor  having 
become  less  profitable  ;  tbat  plaintiff  thereupon  told  defend- 
ant that  he  would  take  $2,000,  instead  of  $2,500,  as  named 
in  the  contract ;  and  that  Sewell  was  present,  and  assisted 
in  the  defendant's   request.      The  testimony  further  showed 

that   in ,  1878,    defendant   refused  to  pay   plaintiff, 

unless  plaintiff  would  get  an  order  from  said  Sewell ;  that 
plaintiff  said  there  was  no  necessity  for  any  more  orders 
than  the  contract,  and  that  defendant  had  paid  for  the 
two  years  previously  without  any  other  order,  but  finally 
agreed  to  get  an  order ;  that  thereupon  defendant  himself 
wrote  the  order,  and  handed  it  to  plaintiff,  signed  by  Sewell." 
The  order  was  produced,  and  it  is  made  an  exhibit  to  the 
bill  of  exceptions.  It  is  dated  the  4th  December,  1877  ;  is 
signed  by  said  Sewell,  with  the  words  added  "  Tax-assessor 
of  Montgomery  county"  ;  is  addressed  to  "  Pat.  Robinson, 
tax-collector  of  Montgomery  county"  ;  directs  him  to  "  pay 
to  W.  G.  Robertson,  or  order,  all  the  balance  of  commissions 
and  fees,  which  may  be  due  me  as  tax-assessor  of  said  county 
for  the  year  1877,  and  this  order  will  be  your  receipt  for  the 
full  amount  you  pay  him"  ;  and  across  the  face  of  it  are 
written  the  words,  "  Accepted,  December  4th,  1877,"  with 
defendant's  name  subscribed,  and  the  words  added,  "  Tax- 
collector  M.  C." 

"  The  testimony  showed,  also,  that  the  defendant  paid  on 
this  order  $415  ;  and  that  the  plaintiff  gave  the  defendant,  as 
tax-collector,  a  receipt  for  $2,500  for  the  second  year, 
although  he  only  received  $2,275,  directing  defendant  to 
pay  the  balance  to  Sewell.  Plaintiff  also  testified,  on  cross- 
examination,  that  while  said  Sewell  was  a  candidate  for  tax- 
assessor  of  said  county,  at  said  November  election,  1874, 
and  on  the  morning  of  the  election,  said  Sewell  came  to 
him,  and  proposed,  if  he  (S.)  was  elected,  that  he  wanted 
witness  to  make  his  bond  as  tax-assessor,  and  to  act  as  his 
chief  deputy,  and  to  take  charge  of  the  ofiice  ;  that  he 
replied  to  this  proposition,  that  he  would  think  about  it ; 
that  he  heard  nothing  further  from  Sewell  after  his  election, 
in  regard  to  the  matter,  until  the  day  on  which  the  time 
expired  within  which  Sewell  was  required  to  file  his  bond, 
when  Sewell  remembered  the  proposition,  and  told  him  that, 
if  he  would  make  the  bond,  and  take  charge  of  and  manage 
the  office,  and  perform  all  the  duties  of  such  tax-assessor, 
except  to  assess  the  poll-tax,  he  should  receive,  as  compen- 
sation for  his  said  services,  $2,500  per  annum  out  of  the  per- 
quisites of  the  office  ;  that  he  accepted  this  proposition,  and 
made  the  bond  for  Sewell,   and  said   written   contract  was 
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executed  ;  that  he  assessed  the  taxes  of  the  county  under 
said  contract,  except  the  poll-taxes,  for  the  whole  of  said 
Sewell's  term  as  assessor,  and  received  his  compensation  for 
the  two  years  first  ensuing,  as  above  stated  ;  and  this  suit  is 
brought  to  recover  the  third  year's  compensation  under  said 
contract. 

"  It  was  agreed  by  counsel,  when  plaintiff  first  began  to 
testify,  that  he  should  proceed  with  his  testimony,  and  the 
introduction  of  the  written  contract ;  and  that  the  defend- 
ant should  have  leave  to  move  to  exclude  any  or  all  of  the 
testimony,  after  it  was  introduced  to  the  jury.  It  was 
proved,  also,  that  the  commissions  and  fees  of  the  tax- 
assessor,  for  each  year  of  the  term,  amounted  to  between 
$3,000  and  $4  000  ;  that  the  fees  and  commissions  of  the 
assessor,  for  the  year  1877-8,  had  been  collected  by  the 
defendant,  before  the  plaintiff  demanded  payment  of  it ;  and 
that  the  defendant  refused  to  pay,  either  under  the  contract, 
or  under  the  order,  except  as  above  stated.  This  was  all  the 
testimony  introduced  by  the  plaintiff,  and  the  defendant 
introduced  none,  except  what  was  drawn  out  on  cross-exami- 
nation of  plaintiff's  witnesses.  Thereupon,  the  defendant 
moved  to  exclude  from  the  jury,  1st,  the  said  written  con- 
tract ;  and,  2d,  the  said  contract  in  connection  with  the  tes- 
timony tending  to  show  a  change  in  said  contract  in  Decem- 
ber, 1877  ;  on  the  ground  that  said  contract,  taken  by  itself, 
or  in  connection  with  said  testimony,  was  illegal  and  void." 
The  court  sustained  these  motions,  and  excluded  the  evi- 
dence, to  which  rulings  the  plaintiff  excepted,  and  was 
compelled  thereby  to  take  a  nonsuit ;  and  he  now  assigns 
these  rulings  as  error,  and  moves  to  set  aside  the  nonsuit. 

Watts  &  Sons,  for  appellant. — The  contract  between 
Sewell  and  Robertson  is  not  violative  of  any  statutory  pro- 
vision, nor  assailable  on  grounds  of  public  policy.  It  was 
not  a  sale  of  the  office  of  tax-assessor,  for  Sewell  was  to 
perform  certain  specified  duties.  It  simply  provided  for  the 
appointment  of  a  deputy,  who  was  to  discharge  some  of  the 
duties  of  the  office,  and  was  to  receive  a  fixed  sum  as  his 
compensation,  payable  out  of  the  lawful  fees  of  the  office  ; 
and  the  deputy  agreed,  in  addition  to  discharging  the  duties 
required  of  him,  to  make  the  official  bond  of  the  assessor. 
The  assessor  is  authorized  to  appoint  a  deputy,  and  is  res- 
ponsible for  his  acts  (Code,  §  397) ;  and  he  is  required  to  give 
bond  for  the  faithful  discharge  of  all  the  duties  of  the  office. 
It  could  not  have  been  contemplated  that  the  deputy  should 
serve  without  compensation  ;  and  there  can  be  nothing 
wrong,  in  law  or  morals,  that  he  should  stipulate  to  be  paid 
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for  his  services  out  of  the  fund  which  he  has  mainly  contri- 
buted to  earn.  Since  the  assessor  is  required  to  give  bond, 
and  is  made  responsible  for  the  acts  of  his  deputy,  it  does 
not  seem  at  all  improper  that  the  deputy  should  be  surety 
on  his  bond,  or  should  "  make  his  bond,"  thereby  making 
each  of  them  liable  for  the  acts  of  the  other.  The  appoint- 
ment of  a  deputy,  and  the  making  of  an  official  bond,  were 
lawful  acts  on  the  part  of  Sewell ;  and  it  could  not  be 
unlawful  for  plaintiff  to  assist  in  the  performance  of  those 
lawful  acts.  The  authorities  fully  sustain  the  validity  of  the 
contract. — Addison  on  Contracts,  105  ;  Benjamin  on  Sales, 
2d  ed.,  440-41  ;  Godolphin  v.  Tudor,  2  Salk.  268,  mar. ; 
Sallinq  v.  ^IcKinney,  1  Leigh,  Va.,  54  ;  Braimrd  v.  DeForest, 
2  Da/,  528. 

K.  M.  Williamson,  contra. — The  plaintiff  could  not  recover 
in  this  case,  even  if  his  contract  with  Sewell  were  valid  ; 
because  the  money  in  the  hands  of  the  defendant  which  he 
seeks  to  recover,  and  out  of  which,  by  the  terms  of  that 
contract,  his  compensation  was  to  be  paid,  was  a  part  of  the 
public  revenue,  State  and  county,  so  long  as  it  remained  in 
the  hands  of  the  tax-collector  ;  and  the  statute  expressly  pro- 
vides that  the  deputy  shall  not  be  paid  out  of  that  revenue. 
Code,  §  397.  But  the  contract  itself  is  void,  on  grounds  of 
public  policy,  and  will  not  support  an  action. — Parsons  v. 
Thompson,  1  H.  Bla.  322  ;  Gar/orth  v.  Fearon,  lb.  328  ;  Nore 
V.  Fisher,  3  Call,  215  ;  Sallmg'v.  McKinney,  1  Leigh,  42.  The 
court  will  look  at  the  entire  transaction  between  the  parties, 
without  regard  to  the  particular  form  of  the  writing. — Hud- 
son V.  Milaer,  12  Ala.  667  ;  Tenisonv.  3Iartin,  13  Ala.  21. 

BRICKELL,  C.  J. — When  the  primary  court  has  jurisdic- 
tion, it  is  not  the  practice  of  an  appellate  court,  to  consider 
any  other  matter  than  such  as  may  have  been  acted  on  in 
the  court  below,  and  the  action  assigned  as  error.  Other 
matters  w^hich  may  be  suggested,  or  which  are  apparent  on 
the  face  of  the  record,  and  which,  if  attention  had  been  di- 
rected to  them  in  the  primary  court,  would  or  could  be  pre- 
sented in  a  different  aspect,  it  would  be  injustice  to  make  the 
basis  of  decision.  In  the  present  case,  the  contention  in 
the  City  Court  was  limited  to  the  validity  of  the  agreement 
between  the  appellant  and  George  W.  Sewell.  No  other 
question  was  considered  or  passed  upon  ;  and  it  is  that  ques- 
tion only  we  propose  now  to  decide. 

All  agreements  or  contracts,  having  for  their  object  that 
which  is  repugnant  to  public  justice,  or  violative  of  public 
policy,  or  offensive  to  good  morals,  or  contrary  to  statutory 
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provisions,  or  in  derogation  of  the  principles  of  tlie  common 
law  relating  to  the  public  peace  or  security,  and  injurious  to 
the  community,  are  void  ;  "  and  the  reason  why  the  common 
law  says  such  contracts  are  void,  is  for  the  public  good." 
The  agreement  between  Sewell  and  appellant,  it  is  insisted, 
falls  within  this  general  principle,  because,  in  fact,  it  was  a 
sale  of  the  office  or  employment  of  deputy  tax-assessor  of 
the  county  of  Montgomery.  Whether  this  is  the  real  char- 
acter of  the  agreement,  and,  if  it  be,  whether  it  is  ojffensive 
to  law,  and  violative  of  public  policy,  requires  that  the 
whole  transaction  should  be  inquired  into  and  considered. 
The  form  of  the  agreement,  and  the  expressions  embodied 
in  the  writing  to  which  it  was  reduced,  are  only  matters  of 
evidence,  not  operating  an  estoppel  upon  the  parties,  and  not 
embarrassing  or  hindering  the  court.  If  it  were  otherwise 
—  if  the  manner  of  the  transaction  could  gild  over  and  conceal 
the  truth,  this  great  conservative  principle  of  the  law,  essen- 
tial to  the  purity  of  the  administration  of  justice,  of  public 
morals,  and  the  general  welfare,  would  be  evaded  at  the 
pleasure  of  the  designing,  the  wicked,  and  the  corrupt. 

The  county  assessor  of  taxes  is  a  public  officer,  elected  by 
the  qualified  voters  of  the  county,  commissioned  by  the  gov- 
ernor, required  to  take  the  oath  of  office  prescribed  by  the 
constitution  to  be  taken  by  all  public  officers,  the  highest  or 
lowest,  and  charged  with  duties  of  great  importance  to  the 
public  and  to  the  citizen — duties  not  only  ministerial,  but  in 
their  nature,  in  some  respects,  judicial.  He  has  authority 
to  appoint  deputies,  whose  acts  have  the  force  and  effect  of 
his  official  acts,  and  for  whose  good  conduct  he  is  responsi- 
ble.— Code  of  1876,  §  397.  The  deputy  appointed  by  him, 
not  for  a  mere  particular  case,  or  for  a  mere  casual,  special 
service,  is  required  to  take  the  constitutional  oath  of  office. 
The  statute  authorizing  his  appointment,  requiring  him  to 
take  the  oath  of  office,  distinguishing  between  him  and  one 
whom  the  assessor  may  appoint  to  a  special  service,  places 
him,  in  many  respects,  as  a  public  officer. 

The  transaction  between  Sewell  and  the  appellant  had  its 
origin  on  the  day  of,  and  pending  the  election  of  a  tax-asses- 
sor for  the  county  of  Montgomery,  in  November,  1874.  It 
commenced  by  a  proposition  made  by  Sewell  to  the  appel- 
lant, in  substance,  that  if  Sewell,  who  was  a  candidate  for 
tax-assessor,  was  successful,  he  would  appoint  the  appellant 
his  chief  deputy,  and  pay  him  from  the  fees  and  perquisites 
of  the  office  twenty-five  hundred  dollars  annually,  if  the 
appellant  would  make  for  him  his  official  bond,  and  perform 
all  the  duties  of  the  office,  except  such  as  related  to  the  as- 
sessment of  the  poll-tax.  The  proposition  was  accepted,  and 
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it  is  this  agreement  the  subsequent   writing  was  intended  to 
embody,  and  which  the  parties  treated  as  embodying. 

Of  such  an  agreement,  in  the  strong  language  of  Chief-Jus- 
tice WiLMOT,  in  Collins  v.  Blantern,  2  Wils.  341  (1  Smith's 
L.  C.  Pt.  2,  673),  it  may  be  said,  that  it  "  is  void  ab  initio,  by 
the  common  law,  by  the  civil  law,  moral  law,  and  all  laws 
whatever."     It  concerns  a  place  of  public  trust,  in  which  the 

{)ublic  have  high  interests,  involving  the  performance  of  pub- 
ic duties,  and  which  can  not  be  made  the  subject  of  traffic, 
and  can  not  become  the  matter  of  trade  and  bargaining.  It 
was  corrupting  the  appellant  as  a  voter,  bound  by  his  duty  to 
cast  his  vote  from  public,  not  private  considerations,  on  the 
eve  of  the  election  to  make  such  a  proposition  ;  tempting 
him  to  merge  his  duty  as  a  citizen  in  the  promptings  of  mere 
selfishness,  in  the  gratification  of  his  avarice.  It  was  bar- 
gaining away  the  discretion  in  the  appointment  of  a  deputy, 
which  Sewell  was  bound  to  exercise  for  the  public  good,  and 
not  for  the  promotion  of  his  private  interest  or  convenience. 
It  was  an  irrevocable  appointment,  continuing  during  the 
term  of  office,  which  was  contemplated,  fettering  the  power 
of  appointment  with  which  Sewell  was  clothed  by  law.  In 
fact,  it  was  a  sale  of  the  office  of  deputy,  and  the  considera- 
tion was  not  only  the  services  the  appellant  was  expected  to 
render,  but  the  making  of  the  official  bond.  The  people  of 
Montgomery  county,  trusting  to  the  integrity  and  good  judg- 
ment of  Sewell,  elected  him  to  the  office  of  assessor  of  taxes. 
Their  confidence  was  repaid  by  his  transfer  to  the  appellant 
of  every  duty  not  merely  ministerial,  attaching  to  the  office,  in 
consideration  really  of  ease  and  convenience  in  making  the 
official  bond.  It  would  be  far  better  that  public  trusts,  pub- 
lic offices,  or  the  deputations  to  them,  should  be  exposed  at 
public  auction  to  the  highest,  or  to  the  lowest  bidder,  than 
that  they  should  become  the  subject  of  such  private  bargain- 
ing and  traffic.  We  cite  numerous  authorities,  which  it  is 
unnecessary  to  review  specially,  and  in  which  the  bargaining 
away  of  public  offices,  or  of  deputations  to  them,  have  been 
pronounced  void. — 2  Chit.  Contr.  990  ;  1  Addison  Contr.  262, 
266  ;  Hanington  v.  Dachatell,  1  Brown's  C.  C.  124  ;  3lorris  v, 
McGulloch,  Ambler,  455 ;  Lee  v.  Coleshill,  Cro.  Eliz.  529  ;  Gar- 
forth  V.  Fearon,  1  H.  Black.  328  ;  Godolphin  v.  Tudor,  2  Salk. 
468  ;  Greenville  v.  Atkins,  9  B.  &  C.  462  ;  Tappan  v.  Brown, 
9  Wend.  175  ;  Gray  v.  Hook,  4  Conn.  449  ;  Haralson  v.  Dickens, 
N.  C.  L.  R.  66 ;  Grant  v.  McLester,  8  Geo.  553 ;  Lewis  v. 
Knox,  2  Bibb.  453 ;  Outon  v.  Bodes,  3  A.  K.  Marsh.  453. 
.  No  judicial  tribunal,  so  far  as  we  can  discover,  has  ever 
given  countenance  to  any  such  agreement ;  and  if  popular 
elections  are  to  be  kept  free  from  the  taint  of  selfishness  and 

Vol.  lxv. 


1880.1  OF  ALABAMA.  617 

[Davis  V.  Cook.] 

corruption — if  public  offices  are  to  be  dignified  as  public 
trusts,  and  the  performance  of  official  duty  preserved  from 
the  contamination  of  unlawful  and  improper  influences,  all 
such  agreements  will  be  condemned. 

The  validity  of  the  agreement  was  the  only  question  pre- 
sented to,  and  decided  by  the  City  Court,  and  the  manner  of 
presenting  it  was  matter  of  agreement  between  the  parties. 
The  court  did  not  err  in  pronouncing  the  agreement  void,  and 
its  judgment  is  affirmed. 


Davis  V,  Cook. 

Bill  in  Equity  by  Junior  Mortgagee,  for  Redemption  and  Fort- 
closure  of  Mortgages, 

1.  Cross-bill;  when  allowed.— A  cross-bill  is  proper,  and  is  allowed,  when- 
ever it  is  necessary  to  do  complete  justice  between  all  the  parties,  and  to  ad- 
just all  the  equities  between  theu.  connected  with  the  subject-matter  of  the 
original  bill ;  and,  though  foreign  matters  can  not  be  thus  iutroduced,  unless 
special  circumstances  are  shown,  such  as  insolvency,  non-residence,  &c.,  new 
issues  in  relation  to  the  original  matter  may  be  brought  forward. 

2.  Stime.  —  As  against  the  plaintiff  in  the  original  bill,  it  is  not  always  neces- 
sary that  the  cross-bill  should  show  any  ground  of  equity,  or  ask  any  equitable 
relief.  In  Andrews  v.  Ilobsnn,  23  Ala  239,  "  the  language  used  is  too  broad," 
in  saying  that  the  cross-bill  was  properly  dismissed  because  it  sought  no  relief 
against  the  plaintiff  in  the  original  bill. 

3.  When  junior  mortgagee  may  come  into  equity. — A  junior  mortgagee  may 
file  a  bill  in  equity  against  the  mortgagor  and  the  senior  mortgagee,  asking 
an  account  of  the  mortgage  debts,  and  a  sale  of  the  property  for  the  payment 
ol  the  sums  ascertained  to  be  due  on  them  ;  and  he  may  offer  in  his  bill 
to  redeem  from  the  senior  mortgagee,  and  have  the  property  sold  for  the  satis- 
faction of  the  entire  amount  theu  due  to  him,  or  have  the  property  sold  for 
both  debts,  and  the  proceeds  of  sale  first  applied  to  the  older  mortgage. 

4.  Cross-bill  by  mortgagor,  setting  up  usury. — Under  such  a  bill  by  the  junior 
mortgagee,  the  mortgagor  may  file  a  cross-bill,  setting  up  usury  in  the  first 
mortgage  ;  and  if,  instead  of  filing  a  cross-bill  proper,  be  sets  up  that  defenpe 
in  his  answer,  and  asks  that  his  answer  may  be  held  and  treated  as  a  cross- 
bill (Code,  §§  3801-04),  and  it  is  so  treated  by  the  parties  and  the  court  be- 
low, without  objection  on  that  account,  this  court  will  not  consider  whether  it 
falls  within  the  terms  of  the  statute.  (Bkickell,,  C.  J.,  dissenting,  held  that  a 
cross-bill  would  not  lie  in  such  a  case. ) 

Appe.\l  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  27th  Novem- 
ber, 1875,  by  Mrs.  Jane  D.  Massey,  against  Nathan  B.  Cook 
and  J.  Moses  Davis,  and  alleged  the  following  facts  :  That  on 
the  20th  March,  1873,  Cook  borrowed  from  complainant  the 
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sum  of  $5,576,  for  which  he  gave  her  his  promissory  note, 
payable  twelve  months  after  date ;  and,  to  secure  the  pay- 
ment of  said  note,  he  also  executed  to  her  a  mortgage  on  a 
tract  of  laud  therein  particularly  described,  which  was  dated 
the  22d  March,  1873,  and  a  copy  of  which  was  made  an 
exhibit  to  the  bill:  That  some  partial  payments  of  interest 
were  made  on  this  note,  but  the  principal  sum  and  a  large 
amount  of  interest  were  still  due  and  unpaid:  "That  one 
J.  Moses  Davis,  who  is  a  resident  of  Texas,  pretends  to  hold 
some  sort  of  lien,  or  other  mortgage  lien,  which  he  pretends 
was  executed  on  (to-wit)  the  5th  day  of  January,  1872,  and 
which  he  pretends  was  executed  and  delivered  to  him  by  the 
said  N.  B  Cook  to  secure  the  payment  of  two  promissory 
notes,  made  by  the  said  Cook  to  t_e  said  Davis  on  said  5th 
January,  1872,  one  for  $5,485.60,  and  the  other  for  $1,316.34  ; 
but  oratiix  charges,  on  information  which  she  deems  per- 
fectly reliable,  that  said  notes,  or  all  that  is  legally  due  there- 
on, has  been  fully  paid  oft  and  discharged"  :  "  That  notwith- 
standing said  Davis  pretends  to  claim  of  said  Cook  the  said 
sums  of  $5,485.60  and  $1,316.34,  as  stated  in  said  notes  and 
pretended  mortgage ;  yet  oratrix  shows  and  charges,  that 
said  Cook  never  received  from  said  Davis  the  said  sums  in 
said  notes  severally  mentioned,  but,  on  the  contrary,  never 
received  from  said  Davis  any  money  or  property  whatsoever, 
save  and  except  "  certain  sums  specified,  with  their  respec- 
tive dates,  "  making  in  all  the  receipts,  both  of  money  and 
property,  the  sum  of  $5,347.03":  That  on  the  5th  January, 
1872,  Cook  executed  and  delivered  to  Davis  his  two  promis- 
sory notes,  one  for  $5,485.60,  due  twelve  months  after  date, 
and  purporting  to  be  for  moneys  received,  and  the  other  for 
$1,316.34  ;  "  which  last  note  was  given  solely  and  exclusively 
for  usurious  interest,  at  the  rate  of  twenty-four  per-cent.  on 
said  sum  of  $5,485.60,  and  is  therefore  absolutely  void":  That 
Cook  has  paid  to  said  Davis,  "  on  account  of  the  moneys 
and  cotton  so  borrowed  of  him,  the  following  sums,"  specify- 
ing them,  "  making  in  all  the  sum  of  $5,358.05  ":  "That  if 
any  right  the  said  Davis  has  under  his  said  mortgage,  such 
right  is  inferior  to  that  of  oratrix  under  her  said  mortgage  ; 
and  be  that  as  it  may,  oratrix  hereby  proposes,  if  anything 
shall  be  shown  to  be  due  and  payable  on  his  said  mortgage, 
oratrix  hereby  proposes  to  pay  oft'  and  discharge  the  same, 
and  insists  that  the  said  lands  be  sold,  and  that  the  proceeds 
of  such  sale  be  applied  as  in  equity  and  good  conscience 
shall  be  deemed  right." 

The  prayer  of  the  bill  was,  "  that  an  account  be  taken, 
under  and  by  the  directions  of  this  honorable  court,  of  the 
amount  due  oratrix  on  her  said  note  and  mortgage,  including 
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principal  and  interest  thereon ;  and  that  said  Cook  be  de- 
creed to  pay  and  satisfy  to  your  oratrix  what  shall  appear  to 
be  due  and  owing  to  her  on  the  taking  of  said  account,  by 
a  short  day  to  be  appoiuted  by  this  honorable  court,  together 
with  her  costs ;  and,  in  default  thereof,  that  said  N.  B.  Cook 
and  all  persons  claiming  under  him  may  be  absolutely  barred 
and  foreclosed  of  and  from  all  equity  of  redemption  or  claim 
in  and  to  said  mortgaged  premises,  and  every  part  thereof, 
and  may  deliver  over  to  your  oratrix  all  deeds,  writings,  and 
documents  whatsoever,  in  his  custody  or  possession,  relating 
to  said  mortgaged  premises  ;  and  that  the  said  J.  Moses 
Davis  be  compelled  to  deliver  up  his  said  mortgage,  or  pre- 
tended mortgage,  to  be  cancelled,  or  otherwise  disposed  of 
as  this  honorable  court  shall  determine  and  adjudge  ;  and 
that  said  mortgaged  premises  be  sold  by  decree  of  this 
court,  and  the  proceeds  of  such  sale  be  applied,  first,  to  the 
payment  of  what  shall  be  ascertained  to  be  due  to  your  ora- 
trix, on  her  said  mortgage  debt,  and  her  costs  ;  and  if  in  any 
thing  your  oratrix  has  mistaken  her  remedy,"  then  she 
prayed  for  such  other  and  further  relief  as  the  nature  of  her 
case  required. 

An  auswer  to  the  bill  was  filed  by  Davis,  insisting  on  the 
validity  and  priority  of  his  mortgage  ;  admitting  the  charge 
of  illegal  interest  in  his  transactions  with  Cook,  but  deuying 
ttiat  this  rendered  the  note  void,  "  or  that  it  is  even  voidable 
by  complaiuant,  in  this  or  any  other  proceeding"  ;  denying 
the  correctness  of  the  alleged  partial  payments  to  him,  and 
alleging  that  a  large  balance  was  still  due  and  unpaid  ;  alleg- 
ing, also,  that  Cook  had  surrendered  the  possession  of  the 
premises  to  him  under  his  mortgage,  and  he  had  rented  them 
out  to  D.  G.  Dunklin,  who  was  in  possession  when  the  bill 
was  filed ;  also,  that  on  the  18th  January,  187(5,  before  pro- 
cess in  this  cause  had  been  served  on  him,  he  sold  the  prem- 
ises under  a  power  of  sale  contained  in  his  mortgage,  and 
one  Matthew  P.  Davis  became  the  purchaser  at  the  sale  ; 
that  he  executed  a  conveyance  to  said  M.  P.  Davis,  and 
placed  him  \n  possession,  and  Dunklin  attorned  to  him  as 
his  landlord  ;  and  he  insisted  that  this  sale  operated  a  fore- 
closure of  his  mortgage,  and  a  divestiture  of  all  complain- 
ant's title  or  interest  in  the  premises,  unless  she  might  claim 
to  be  subrogated  to  the  mortgagor's  statutory  right  of  re- 
demption. He  incorporated  in  his  answer  a  demurrer  to  the 
bill  tor  want  of  equity,  because  the  complainant  could  not 
take  advantage  of  usury  in  his  mortgage,  and  because  she  did 
not  pay  or  tender  the  amount   still   due  to  him  on  his  debt. 

An  answer  to  the  bill  was  filed  by  Cook,  admitting  all  of 
its  allegations  to  be  "  strictly  true  ; "  and  he  prayed  that  his 
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answer  might  be  taken  as  a  cross-bill,  that  Mrs.  Massey  and 
Davis  be  made  defendants  thereto,  and  required  to  answer 
it ;  also,  "  that  the  said  J.  M.  Davis  be  compelled  to  produce 
the  notes  and  mortgage  which  he  holds  agaiust  this  defend- 
ant, and  that  the  same  be  cancelled,  or  otherwise  disposed 
of,  as  may  seem  legal  and  proper  to  this  honorable  court," 
and  for  other  and  further  relief  under  the  general  prayer.  He 
also  alleged  that  the  amount  due  to  Davis  on  his  mortgage 
debt  was  not  more  than  ;§500,  and  paid  that  amount  into 
court,  ofl'eiing  to  pay  any  other  balance  that  might  be  found 
due  on  the  statement  of  the  account,  The  cross-bill  was 
afterwards  amended,  alleging  that  Davis  had  made  a  pre- 
tended sale  under  his  mortgage,  since  the  filing  of  the  origi- 
nal bill  in  the  cause  ;  and  that  M.  P.  Davis,  who  was  said  to 
have  become  the  purchaser  at  that  sale,  was  a  brother  of 
said  J.  M.  Davis,  and  had  paid  nothing  on  his  purchase;  and 
it  was  prayed  that  he  be  made  a  party  defendant  to  the 
cross-bill.  The  allegation  as  to  the  amount  due  was  also 
amended,  by  striking  out  the  averment  as  to  the  $500,  and 
alleging  "  that  there  is  now  due  on  said  mortgage  debt  not 
one  cent,  but  the  same  is  fully  paid  off  and  discharged,  ex- 
cept, perhaps,,  a  small  amount  of  usurious  interest." 

An  answer  to  the  cross-bill  was  filed  by  J.  M.  Davis,  re- 
peating the  allegations  of  his  answer  to  the  original  bill ; 
admitting  the  charge  of  usury,  but  alleging  that  there  was 
still  a  large  balance  due  him,  and  that  Cook  was  insolvent ; 
asserting  the  validity  and  regularity  of  the  sale  under  his 
mortgage,  and  admitting  that-  M.  P.  Davis  had  paid  nothing 
on  his  purchase.  He  also  demurred  to  the  cross-bill,  and 
assigned  the  following  as  grounds  of  demurrer  :  *'  1st,  be- 
cause it  sets  up  matters  not  pertinent  to  the  original  bill ; 
2d,  because  it  seeks  no  relief  against  the  complainant  in  the 
original  bill ;  3d,  because  it  seeks  only  relief  from  usurious 
interest  as  against  this  defendant,  for  the  sole  benefit  of  the 
complainant  in  the  original  bill ;  4th,  because  the  original 
bill  is  without  equity  as  against  this  defendant ;  5th,  because 
said  cross-bill  shows  that  the  equity  of  redemption  of  said 
Cook  was  foreclosed  by  a  sale  of  the  mortgaged  premises 
under  the  power  therein  contained,  and  a  deed  made  to  the 
purchaser  at  the  sale,  before  said  cross-bill  was  filed,  and 
alleges  no  sufficient  ground  for  setting  aside  said  sale ;  6th, 
because  said  cross-bill  does  not  allege  such  a  state  of  facts 
as  will  entitle  said  Cook  to  any  relief  whatever  in  this  court." 
An  answer  to  the  cross-bill  was  also  filed  by  M.  P.  Davis, 
setting  up  his  purchase  at  the  mortgage  sale,  alleging  its 
regularity  and  validity,  and  admitting  that  he  had  paid  no 
part  of  the  purchase-money  ;  and  he  demurred  to  the  cross- 
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bill,  on  the  following  grounds:  "  1st,  because  this  defendant 
is  not  a  proper  party  thereto  ;  2d,  because  it  does  not  allege 
any  facts  or  circumstances  which  will  authorize  any  decree 
whatever  against  this  defendant ;  3d,  because  it  seeks  no 
relief  against  the  complainant  in  the  original  bill." 

The  chancellor  overruled  the  demurrer  to  the  original  bill, 
and  also  the  demurrers  to  the  cross-bill ;  and  the  cause  be- 
ing submitted  on  the  bill  and  answers,  and  on  the  cross-bill 
and  answers  thereto,  he  rendered  a  decree,  holding — 1st, 
that  the  mortgage  to  J.  M.  Davis  was  usurious  ;  2d,  that  the 
plea  of  usury  might  be  set  up  by  Cook  i^  this  suit ;  3d,  that 
M.  P.  Davis,  having  taken  the  property,  under  his  purchase 
at  the  mortgage  sale,  in  payment  of  an  antecedent  debt  due 
to  him  by  J.  M.  Davis,  could  not  claim  protection  as  a  bona 
fide  purchaser,  and  the  plea  of  usury  might  be  set  up  against 
him  ;  and,  4th,  that  the  complainant  in  the  original  bill  was 
entitled  to  relief,  but  the  lieu  of  her  mortgage  was  subordi- 
nate to  that  of  Davis  ;  and  he  therefore  ordered  a  reference 
to  the  register  as  master,  to  take  and  state  an  account  of 
both  the  mortgage  debts.  At  the  next  term,  the  register's 
report  being  corrected  and  confirmed,  by  which  it  appeared 
that  the  amount  due  to  J.  M.  Davis  was  $510.96,  and  the 
amount  due  to  the  complainant  $6,578.20,  the  chancellor 
rendered  a  final  decree,  setting  aside  the  sale  under  the 
mortgage  to  Davis,  and  ordering  a  sale  of  the  property  by 
the  register,  and  the  application  of  the  proceeds  of  sale  to 
the  mortgage  debts  (first  allowing  Davis  the  $500  paid  into 
court  by  Cook),  and  the  residue,  if  any,  to  be  paid  to  Cook. 

From  this  decree,  J.  M.  Davis  and  M.  P.  Davis  both  ap- 
peal, and  here  separately  assign  as  error  the  overruling  of 
their  respective  demurrers,  the  decree  of  reference,  and  the 
final  decree  ;  the  assignments  by  J.  M.  Davis  being  eighteen 
in  number,  and  those  by  M.  P.  Davis  six. 

Heebert  &  BuELL,  for  appellant. — Usury  is  a  personal  de- 
fense, which  can  only  be  set  up  by  the  mortgagor. — BasJcins 
V.  Calhoun,  45  Ala.  582-;  Fenno  v.  Say  re,  3  Ala.  458;  Cain  v. 
Gimon,  36  Ala.  168  ;  McGuire  v.  Van'Pelt,  55  Ala.  344  ;  Poivell 
V.  Hunt,  11  Iowa,  430,  and  authorities  cited.  The  sale  by 
Davis,  under  the  power  in  his  mortgage,  was  a  foreclosure, 
and  destroyed  the  equity  of  redemption;  and  it  was  afterwards 
too  late  to  set  up  the  usury. — McGuire  v.  VanPelt,  55  Ala.  344; 
2  Jones  on  Mortgages,  §§  646,  1797.  The  pendency  of  Mrs. 
Massey's  bill  was  no  obstacle  to  a  sale  under  the  first  mort- 
gage.— Rhodes  v.  Buckland,  16  Beavan  ;  Jones  on  Mortgages, 
§  1799.  The  necessary  effect  of  the  chancellor's  decree  is  to 
allow  usury  to  be  set  up,  for  the  benefit  of  Massey,  after  the 
mortgagor  had  parted   with  the  equity   of  redemption,  and 
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had  lost  all  right  to  set  it  up  for  himself.  The  bill  and  cross- 
bill, each,  allege  usury  in  the  mortgage  to  Davis,  and  that  is 
the  only  matter  in  the  bill  as  to  which  relief  is  asked  ;  and  yet 
the  chancellor  granted  relief  as  to  an  item  of  $800,  on  the 
ground  of  mistake.  If  such  mistake  had  been  proved,  it  was 
outside  of  the  allegations  of  the  bill,  and  no  relief  could  be 
granted  on  account  of  it,  without  proper  amendments  putting 
it  in  issue. — Henderson  v.  Haey,  15  Ala.  275  ;  Levert  v.  Eed- 
wood,  9  Porter,  79  ;  Land.  v.  Cowan,  19  Ala.  743 ;  cases  cited 
in  1  Brickell's  Digest,  743,  §§  1538-9. 

Gamble  &  Bolling,  and  J.  C.  Richardson,  contra. — The 
original  bill  is  not  a  bill  for  redemption,  but  for  a  foreclosure 
of  the  second  mortgage,  making  the  mortgagor  and  first 
mortgagee  parties,  and  asking  an  account. — Cullum  v.  Erioin, 
4  Ala.  452.  The  cross-bill  was  properly  filed,  and  it  was  not 
necessary  to  show  any  equity  as  against  Mrs.  Massey,  or  to 
ask  any  relief  against  her. — Nelson  dt  Hatch  v.  Dunn,  15  Ala. 
501 ;  Continental  Life  Lis.  Co.  v.  Webb,  54  Ala.  (588.  Although 
a  mere  stranger  can  not  be  heard  to  allege  usury  in  the  mort- 
gage debt,  it  is  now  settled,  by  a  great  preponderance  of  the 
authorities,  that  it  may  be  set  up  by  a  person  who  has  suc- 
ceeded to  the  estate  of  the  mortgagor. —  1  Jones  on  Mort- 
gages, §  664  ;  1  Hill.  Mortgages,  599 ;  Pearsall  v.  Kingsland, 
3  Edw.  Oh.  195  ;  Careio  v.  Kelly,  59  Barbour,  23.^ ;  Thompson 
V.  VanVechten,  27  N.  Y.  568;  Dlx  v.  VanWt/ck,  2  Hill,  N.  Y. 
481  ;  Green  v.  Kemp,  13  Mass.  515;' 15  Mass.  96,  103;  Oun- 
nison  v.  Gregg,  20  N.  H.  100  ;  Shufelt  v.  Schufelt,  9  Paige,  137  ; 
44  N.  Y.  620  ;  Ballard  v.  Raynor,  30  N.  Y.  197  ;  Baidcs  v. 
McClellan,  24  Md.  62  ;  1  Md.  Oh.  127  ;  32  Miss.  U2;  Ferris 
V.  Graiqford,  'A  Denio,  598  ;  Stephens  v.  Muir,  8  Indiana,  352  ; 
Wr'ight  v.  Bundi/,  11  Ind.  398  ;  Waterman  v.  Gurtix,  26  Oonn. 
241 ;  Greene  v.' Tyler,  39  Peun.  St.  361.  M.  P.  Davis  paid 
nothing  on  his  purchase  at  the  mortgage  sale,  and  is  not  en- 
titled to  protection.  The  sale  was  made  after  the  filing  of  the 
bill,  and  after  publication  against  Davis  ;  and  although  he  ^ 
alleges  that  process  had  not  then  been  served  on  him,  he 
does  not  deny  actual  notice  of  the  pendency  of  the  suit. 

STONE,  J.—"  A  cross-bill  is  a  bill  brought  by  a  defendant 
against  a  plaintifl",  or  other  parties  in  a  former  bill  depending, 
touching  the  matter  in  question  in  that  bill.  A  bill  of  this 
kind  is  usually  brought  to  obtain  a  necessary  discovery,  or 
full  relief  to  all  parties.  It  frequently  happens,  and  partic- 
ularly if  any  question  arises  between  two  defendants  to  a  bill, 
that  the  court  can  not  make  a  complete  decree  without  a 
cross-bill  or  cross-bills,  to  bring    every  matter  in  dispute 
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completely  before  the  court,  litigated  by  the  proper  parties, 
and  upon  proper  proofs.  In  this  case,  it  becomes  necessary 
for  some  or  one  of  the  defendants  to  the  original  bill  to  file  a 
bill  against  the  plaintiff  and  other  defendants  in  that  bill,  or 
some  of  them,  and  bring  the  litigated  point  properly  before 
the  court.  .  .  .  But  a  cross-bill  being  generally  con- 
sidered as  a  defense,  or  as  a  proceeding  to  procure  a  complete 
determination  of  a  matter  already  in  litigation  in  the  court, 
the  plaintiff  is  not,  at  'least  as  against  the  plaintiff  in  the 
original  bill,  obliged  to  show  any  ground  of  equity  to  sup- 
port the  jurisdiction  of  the  court." —Mitf.  Eq.  Pleading, 
marg.  pages  80-1. 

It  will  be  seen  that,  under  this  high  authority,  the 
subject  of  the  cross-bill  must  be  a  matter  in  question 
in  the  original  bill.  In'  Tyler's  rendering  of  this  work 
— Mitford  &  Tyler's  Pleadings  and  Practice  in  Equity, 
178-9 — the  language  above  is  adopted  without  change. 
The  same  principle,  with  language  slightly  changed,  is  found 
in  Story's  Equity  Pleadings,  §  389,  and  in  2  Daniell's  Chau- 
cery  Practice,  1550.  The  latter  author,  speaking  on  the 
subject  of  filing  cross-bills,  says:  "This  most  commonly 
happens,  where  persons  in  opposite  interests  are  co-defend- 
ants ;  so  that  the  court  can  not  determine  their  opposite 
interests  upon  the  bill  already  filed,  and  the  determination  of 
their  interests  is  yet'necessary  to  a  complete  decree  upon  the 
subject-matter  of  the  suit." 

In  Hubbard  v.  Turner,  2  McL.  519-539,  the  court  said : 
"  A  cross-bill  is  filed,  to  bring  more  fully  before  the  court  a 
subject-matter  connected  with  the  case  made  in  the  bill,  and 
which  is  necessary  to  a  determination  of  the  controversy. 
The  necessity  of  a  cross-bill  may  arise,  as  well  between  two 
defendants,  as  between  one  or  more  defendants  and  the  com- 
plainant." 

In  Elliott  V.  Pell,  1  Paige,  263-8,  it  is  said:  "It  is  the  set- 
tled law  of  this  court,  that  a  decree  between  co-defendants, 
grounded  upon  the  pleadings  and  proofs  between  the  com- 
plainant and  defendants,  may  be  made  ;  audit  is  the  constant 
practice  of  the  court  to  do  so,  to  prevent  multiplicity  of  suits. 
But  such  decree  between  co-defendants,  to  be  binding  upon 
them,  must  be  founded  upon,  aud  connected  with  the  subject- 
matter  in  litigation  between  the  complainant  and  one  or 
more  of  the  defendants." — See,  also,  Underfdll  v.  Van  Cort- 
landt,  2  Johns.  Ch.  339. 

In  May  v.  Armstrong,  3  J.  J.  Mar.  260,  in  inargin,  the  court 
said  :  "  A  cross-bill  must  be  confined  to  the  subject-matter 
of  the  bill.  An  entire  departure  trom  it  is  not  admissible. 
If  a  bill  is  filed  for  a  certain  purpose,  the   defendant  to  the 
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bill  can  not,  by  any  cross-bill,  bring  into  litigation  in  that 
suit  all  causes  of  action  which  he  may  have  against  the  com- 
plainant, unless  there  exist  some  special  circumstances,  such 
as  insolvency,  non-residence,  &c.,  which  would  render  it 
necessary  in  order  to  avoid  irreparable  injury.  Tons,  if  a 
bill  be  filed  for  specific  execution  of  a  contract  for  land,  the 
defendant  can  not,  by  way  of  cross-bill,  bring  into  litigation 
a  fraud  practiced  on  him  by  the  complainant  in  swapping 
horses,  or  a  debt  due  by  the  complainant,  unless  connected 
with  the  contract  concerning  the  land,  sought  to  be  enforced. 
The  cross-bill  must  relate  exclusively  to  the  subject-matter 
of  the  bill  and  things  connected  therewith,  and  foreign  mat- 
ter can  not  be  introduced,  unless  under  special  circumstan- 
ces." This  is  what  we  understand  is  implied  in  the  phrase 
"  subject-matter  of  the  bill."  See,  also,  Tate  v.  Evans, 
54  Ala.  16. 

In  Cullum  V.  Eiicin,  4  Ala.  452,  461,  this  court  said  :  "A 
cross-bill  is  necessary  against  co-defendants,  where  they 
have  opposite  claims,  which  the  court  can  not  determine 
upon  in  the  bill  already  filed,  and  where  the  determination 
of  such  clashing  interests  is  still  necessary  to  a  conjplete 
decree  upon  the  subject-matter  of  the  suit."  In  Nelson  v. 
Dunn,  15  Ala.  501,  this  court  said  :  "  It  is  true  the  allega- 
tions of  the  cross-bill  must  relate  to  the  subject-matter  in 
controversy  in  the  original  bill ;  but  the  rule  does  not,  as  is 
supposed  by  the  counsel,  restrict  its  office  so  as  to  confine  it 
to  the  issues  in  the  original  cause." 

This  court,  in  Andretvs  v.  Hobson,  23  Ala.  219,  239,  said: 
"  On  this  cross-bill,  no  relief  is  sought  against  the  com- 
plainant in  the  original  bill ;  nor  would  its  allegations  justify 
the  court  in  granting  any.  Under  these  circumstances,  it 
can  not  be  allowed  to  stand  as  a  cross-bill,  and  was  prop- 
erly dismissed  by  the  chancellor."  If  it  be  meant  to  affirm 
that,  because  no  relief  was  sought  against  the  complainant, 
by  direct  decree  against  him,  the  cross-bill  was  properly  dis- 
missed, we  apprehend  the  language  is  too  broad.  There  are 
many  cases,  where  a  complainant  has  a  clear,  if  not  common 
right  of  recovery  against  two  or  more  defendants,  and  yet,  as 
between  the  defendants,  there  exist  priorities  of  burden  and 
liability,  which,  while  they  do  not  gainsay  complainant's 
common  right,  yet  show  that  one  defendant,  or  that  part  of 
the  subject-matter  of  the  suit  for  which  he  is  liable,  must  be 
first  exhausted,  before  the  other  can  be  called  on  to  pay. 
In  cases  of  this  sort,  a  cross-bill  by  one  or  more  defendants 
is  proper,  and  is  the  usual  remedy. — Coster  v.  Bank  of  Geor- 
gia, 24  Ala.  37  ;  Pearson  v.  Darrington,  32  Ala.  227 ;  Cullum 
V.  Ervnn,  4  Ala.  452.     But,  in  the  case  of  Andrews  v.  Hobson, 
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the  court  said  :  "  Much  the  larger  portion  of  the  charges 
and  allegations  which  it "  [the  cross-bill]  "  contains,  have  no 
connection  whatever  with  the  matter  involved  in  the  original 
suit."  To  the  extent  that  this  remark  was  true,  the  cross- 
bill should  not  have  been  allowed,  and  was  properly  dis- 
missed under  all  the  authorities.  We  agree  that,  in  the 
absence  of  special  circumstances,  the  cross-bill  can  bring 
forward  no  new  subject-matter,  not  presented  in  the  original 
bill.  It  can,  however,  and  usually  does,  raise  new  issues 
relating  to  that  subject-matter;  may  present  equities  relat- 
ing to  the  subject-matter,  which  arise  between  co-defendants, 
but  which  are  not  shown  by  the  original  bill,  and,  generally, 
may  be  resorted  to,  to  secure  such  moulding  or  modification 
of  complainant's  relief,  as  to  secure  full  relief  to  all  parties. 
The  defendant,  Nathan  B.  Cook,  complainant  in  the  cross- 
bill, made,  first,  a  mortgage  to  Davis,  conveying  his  interest 
in  a  tract  of  land,  to  secure  a  debt  for  money  borrowed. 
He  subsequently  conveyed  his  interest  in  the  same  lands  to 
Mrs.  Massey,  to  secure  a  debt  for  money  borrowed  from  her. 
Mrs.  Massey  filed  an  original  bill,  setting  up  her  mortgage, 
and  ihe  debt  secured  thereby.  Davis  and  Cook  are  made 
defendants.  She  charges  in  her  bill  that  Davis  "  pretends 
to  hold  some  sort  of  lien,  or  other  mortgage  lien,"  on  said 
.  lands ;  "  but  oratrix  charges,  on  information  which  she 
deems  perfectly  reliable,  that  the  said  notes,  or  all  that  is 
legally  due  thereon,  has  been  fully  paid  off  and  discharged." 
Her  bill  then  goes  on  to  show  what  sums  of  money  Cook 
actually  received  from  Davis,  and  alleges  certain  payments 
made  by  Cook  to  Davis ;  and  charges  usurious  interest  in 
the  notes  made  by  Cook  to  Davis.  The  11th  section  of  Mrs. 
Massey 's  bill  is  in  the  following  language  :  "  Oratrix  further 
shows,  that  if  any  right  the  said  J.  Moses  Davis  has  under  his 
said  mortgage,  such  right  is  inferior  to  that  of  oratrix  under 
her  said  mortgage ;  and  be  that  as  it  may,  oratrix  hereby 
proposes  that,  if  anything  shall  be  shown  to  be  due  and  pay- 
able on  his  said  mortgage,  oratrix  hereby  proposes  to  pay 
off  and  discharge  the  same,  and  most  respectfully  insists 
that  the  said  described  land  be  sold,  and  that  the  proceeds 
of  such  sale  be  applied  as  in  equity  and  good  conscience 
shall  be  deemed  right."  The  prayer,  in  one  .part,  is  for  a 
strict  foreclosure,  but  it  contains  also  this  clause  :  "  And 
that  said  mortgaged  premises  be  sold  by  decree  of  this 
honorable  court,  and  the  proceeds  of  such  sale  he  applied, 
first,  to  the  payment  of  what  shall  be  ascertained  to  be  due 
your  oratrix  on  her  said  mortgage  debt,  and. her  costs." 
There  is,  also,  a  prayer  for  general  relief. 

Mrs.  Massey's  bill  has  some  of  the  features  of  a  bill  to 
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redeem  from  Davis,  if  anything  be  due  him  ;  but  its  unmis- 
takable purpose,  whether  Mrs.  Massey  redeemed  or  not,  was 
and  is  that  the  property  be  sold,  and  that  the  proceeds  of 
sale  be  applied  as  in  equity  and  good  conscience  shallbe 
deemed  right."  The  purpose  of  the  bill  manifestly  was,  to 
sell  the  property  under  the  decree  to  be  rendered.  If  the 
balance  due  to  Davis,  if  any,  should  be  first  paid  by  Mrs. 
Massey,  then,  she  would  step  into  his  shoes,  and  the  pro- 
ceeds of  sale  would  be  applied,  first,  to  the  Davis  claim  as 
thus  paid,  and  next  to  the  mortgage  debt  to  Mrs.  Massey. 
Or,  if  she  did  not  redeem  from  Davis,  then  the  proceeds  of 
sale  would  be  applied,  first,  to  Davis'  .mortgage,  and  next  to 
Mrs.  Massey's. 

In  CuUum  V.  Erioin,  4  Ala.  452,  this  court  said  :  "  Where 
no  obstacle  exists  to  stating  an  account  between  the  mort- 
gagor and  first  mortgagee,  the  subsequent  mortgagee  may 
file  his  bill  to  foreclose,  and  have  an  account  taken  of  the 
amount  due  on  both  mortgages,  making  all  who  have  an 
interest  parties,  and  obtain  a  decree  for  the  sale  of  the  prop- 
erty." This  is  precisely  what  was  done  in  this  case.  Under 
each  aspect  of  the  bill,  the  mortgaged  premises  were  £o  be 
sold.  If  under  both  mortgages,  and  without  redemption  by 
Mrs.  Massey,  then  the  first  proceeds  would  go  to  Davis,  to 
the  extent  of  the  unpaid  mortgage  debt  to  him ;  and  next, 
the  proceeds  would  go  to  Mrs.  Massey,  to  the  extent  of  her 
mortgage  claim.  If  she  first  redeemed,  then  the  proceeds 
would  go  to  her,  to  the  extent  of  both  claims.  In  either 
event,  the  surplus,  should  there  be  any,  would  be  the  prop- 
erty of  defendant  Cook.  He  was  directly  and  deeply  inter- 
ested in  having  the  account  of  his  indebtedness  to  Davis 
adjusted  on  a  proper  basis.  The  less  he  owed  to  Davis,  the 
larger  would  be  the  residuum  left,  to  be  applied  to  the  claim  of 
Mrs.  Massey  ;  and  if  the  proceeds  should  not  be  enough  to 
pay  both  demands,  whatever  was  saved  in  the  settlement 
with  Davis,  would  be  added  to  the  sum  paid  to  Mrs.  Massey, 
and  thus  leave  a  smaller  unpaid  balance  due  from  Cook  to 
her.  So,  if  there  should  be  a  residuum  after  paying  both 
demands,  whatever  was  deducted  from  Davis'  claim,  would 
go  to  augment  the  surplus,  which  would  go  to  Cook. 

What  is  the  subject-matter  of  Mrs.  Massey's  original  bill 
in  this  case?  It  is  the  mortgage  interest  of  Davis  and  Mrs. 
Massey  under  their  several  mortgages,  and  the  ultimate 
equity  of  redemption  still  retained  by  Cook,  in  the  lands 
described  in  the  pleadings.  To  a  bill  to  foreclose  these 
mortgages.  Cook  is  a  necessary  party ;  necessary,  because 
he  has  the  right  to  be  hegwd  in  stating  the  account  against 
him,  and  because  he  stiU  has  an  equitable  interest  in  the 
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lands.  That  interest — his  equity  of  redemption — can  not  be 
barred  or  foreclosed,  without  making  him  a  party.  Wliy 
make  him  a  party?  That  he  may  controvert  the  alleged 
mortgage  debt.  If  there  is  no  debt,  there  is  no  mortgage. 
No  one  would  deny  that,  in  such  a  suit  as  this.  Cook  would 
have  the  right  to  put  either  or  both  of  the  alleged  mortgage 
debts  in  issue,  and  to  introduce  proof  of  payment  of  one  or 
both.  Now,  usury  is  a  defense  ;  a  defense  against  the  claim 
set  up  in  the  older  of  the  two  mortgages.  It  is  a  personal 
defense,  which  Cook  alone  can  make. — 2  Brick.  Dig.  128, 
§  122.  If  pleaded  and  proved,  it  shows  that  Cook  owed 
Davis  less  than  on  the  face  of  the  papers  he  appeared  to 
owe  him.  It  was  not  foreign  to  the  subject-matter  of  the 
suit — introduced  nothing  relating  to  any  transaction  other 
than  that  shown  in  the  original  bill,  but  only  raised  new 
issues  on  the  subject-matter  presented  in,  and  made  the 
foundation  of  the  original  bill.  It  was  a  proper  subject  for 
a  cross- bill  by  N.  B.  Cook. 

The  defendant,  Cook,  did  not  file  a  cross-bill  proper  in  this 
case.  He  embodied  in  his  answer  what  he  here  relies  on  as 
a  cross-bill.  In  substance,  it  is  very  full  in  averments  of 
fact,  stated  as  facts,  going  to  show  usury,  and  the  extent  of 
it,  in  the  notes  secured  by  the  Davis  mortgage.  It  makes 
Davis  and  Mrs.  Massey  parties,  prays  process,  and  for  relief. 
It  sets  forth  a  stated  account,  showing  and  averring  that  less 
than  five  hundred  dollars  is  due  to  Davis,  and  tenders  that 
sum  to  him,  and  brings  it  into  court.  The  statutes  relied  on 
as  authorizing  this  form  of  defense,  are  found  in  the  Code  of 
1876,  and  are  as  follows  : 

"  3801.  The  defendant  may  obtain  relief  against  the  com- 
plainant, for  any  cause  connected  with,  or  growing  out  of  the 
subject-matter  of  the  bill,  by  alleging  in  his  answer,  and  as  a 
part  thereof,  the  facts  upon  which  such  relief  is  prayed,  and 
require  the  complainant  to  answer  the  same  upon  oath." 

"  3802.  The  matter  thus  put'in  issue  must  be  considered  in 
the  nature  of  a  cross-bill,  and  be  heard  at  the  same  time  as 
the  original  bill." 

"  3803.  The  defendent  may  waive  the  answer  of  the  com- 
plainant to  such  new  matter  being  made  upon  oath,"  &c. 

"  3804.  The  complainant  must  file  his  answer  to  such  new 
matter,  under  the  rules  and  regulations  provided  in  this  title 
for  the  answers  of  defendants  to  original  bills." 

It  will  be  observed  that  this  system,  in  its  letter,  provides 
for  relief  against  the  complainant,  and  makes  no  provision 
for  relief  against  a  co-defendant.  Whether  we  should  con- 
strue these  sections  strictly,  as  introductive  of  a  new  stat- 
utory remedy,  or  liberally,  as  being  remedial  in  their  purpose 
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and  spirit,  we  consider  it  unnecessary  to  inquire  in  this  case. 
It  was  treated  as  a  cross-bill  in  the  court  below,  and  was 
answered  as  such  ;  several  grounds  of  demurrer  were  inter- 
posed to  it,  and  none  of  them  raised  the  question  that  the 
defense  it  sought  to  make  could  not  be  presented  by  con- 
verting the  answer  into  a  cross-bill.  The  answer  admitted 
the  usury  charged .  Testimony  was  taken,  and  the  chancellor 
in  his  decree  sustained  the  plea  of  usur}'.  And  the  assign- 
ments of  error  here  do  not  raise  the  question  of  Cook's  right 
in  this  case  to  convert  his  answer  into  a  cross-bill.  We  will 
not  consider  this  question. — McElhaney  v.  GilMand,  30  Ala. 
183  ;  1  Brick.  Dig.  779,  §§  91,  92  ;  Ih.  Ill,  §  52 ;  lb.  116,  §  31. 
M.  P.  Davis,  the  alleged  purchaser  at  the  mortgage  sale  of 
J.  M.  Davis,  has  paid  nothing  on  his  purchase.  If  not  under 
the  circumstances  a  trustee  of  the  title  for  J.  M.  Davis, 
he  has  acquired  no  independent  rights  against  either  the 
complainant  in  the  original  bill,  or  the  complainant  in  the 
cross-bill.     The  decree  is  affirmed. 

BmcKEiiL,  C.  J.  dissenting. 


Pollard  V,  The  State,  ex  rel,  Zuber. 

Petition  for  Mandamus,  by  Tax-Assessor  against  Tax-  Collector. 

1.  National  hanks;  constitutionality  o/".— National  banking  corporations, 
organized  under  the  acts  of  Congress  providing  for  their  creation,  are  agenr 
cies  or  instruments  of  the  general  government,  designed  to  aid  in  the  ad- 
ministration of  an  important  branch  of  the  public  service,  and  are  an 
appropriate  constitutional  means  to  that  end. 

2.  Same;  taxation  by  State. — As  the  power  to  tax  necessarily  involves  the 
power  to  impede  and  defeat  the  operation  of  these  agencies,  if  not  to  destroy 
their  existence,  the  several  States  possess  the  constitutional  power  to  tax  them, 
only  at  the  rate,  in  the  manner,  and  on  the  conditions  authorized  by  the  acts 
of  Congress,  as  the  law-making  power  of  the  general  government. 

3.  Acts  oj  Cfwgress ;  judicial  construction  of.  —In  the  construction  of  acts  of 
Congress  providing  for  the  creation  and  organization  ot  national  banks,  and 
regulating  and  limiting  the  right  of  the  several  States  to  tax  thom,  the  State 
courts  are  bound  by  the  decisions  of  the  Supreme  Court  of  the  United  States, 
even  though  in  conflict  with  their  own  precious  adjudications. 

4.  State  taxation  of  national  banks. — The  power  of  the  several  States  to  tax 
these  national  banks  is,  by  the  express  words  of  the  act  of  Congress  (U.  S. 
Rev.  Stat.  §  5219),  "subject  to  the  restriction,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State  ; "  which  restriction  requires,  and  only 
requires,  that  the  amount  of  tax  imposed,  and  the  system  of  a.ssessment 
applied  to  shares  of  stock  in  national  banks,  shall  be  substantially  the  same 
as  are  imposed  and  applied  to  other  moneyed  capital  generally. 
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5.  Same;  exemption  of  State  bonds;  deduction  of  indebtedness  from  *' money 
loaned  and  solvent  credits,"  and  for  stock  invested  in  otiier  property. — The  pro- 
vision of  the  revenue  law  which  exempts  from  taxation  money  invested  in 
State  bonds  (Code,  §  358,  subd.  2),  is  sanctioned  by  the  immemorial  custom 
of  good  faith,  liuancial  integrity,  and  public  honesty,  a  violation  of  which  is 
not  to  be  presumed  to  have  been  intended  by  Congress,  and  is  not  an 
unfriendly  discrimination  against  capital  invested  in  national  banks  ;  but  the 
provisions  which  authorize  the  tax-payer  to  deduct  his  indebtedness  from  the 
amount  of  "money  loaned  and  "solvent  credits,"  taxing  only  the  excess,  and 
exempt  from  taxation,  of  the  "capital  stock  of  incorporated  companies  created 
under  any  law  of  the  State,"  "such  portion  thereof  as  maybe  invested  in 
property  and  taxed  otherwise  as  property,"  and  limit  municipal  taxation 
upon  such  corporations  {lb.  §  362,  subd.  8,  10),  in  their  operation  upon 
moneyed  capital,  discriminate  unfavorably  against  shareholders  in  national 
banks,  and  are,  to  that  extent,  violative  of  the  act  of  Congress. 

ti.  Same. — Hence  it  follows  that,  prior  to  the  passage  of  the  act  approved 
December  8th,  1880,  providing  for  the  taxation  of  shares  in  national  banks 
(Sess.  Acts  1880-81,  pp.  7-8j,  there  was  no  statute  of  force  here,  under  the 
provisions  of  which  a  valid  assessment  of  taxes  could  be  made  upon  shares  of 
stock  in  national  banks  ;  and  whether  that  act  is  so  framed  as  to  harmonize 
existing  provisions  of  the  revenue  law  with  the  requirements  of  the  act  of 
Congress  (U.  S.  Rev.  Stat.  §  5219),  as  judicially  construed,  is  a  question  not 
presented  by  the  record. 

7.  Cases  overruled. — The  cases  of  Mclver  v.  Robinson  (53  Ala.  456),  Sumter 
County  V.  Nat.  Bank  of  Gainesville,  (62  Ala.  464),  Winston  v.  Sumter  Co.  CommWs, 
and  Comm'ra  v.  Crawford  (at  tbe  last  term),  relating  to  the  taxation  of  shares 
in  national  banks,  are  hereby  overruled,  so  far  as  they  conflict  with  the 
decision  in  this  case. 

Appeal  from  the  Circuit  Court -of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbaed. 

This  was  an  application  for  a  mandamus,  sued  out  in  the 
name  of  the  State,  on  the  relation  of  W.  D.  Zuber,  tax-asses- 
sor of  Montgomery,  against  Charles  T.  Pollard,  jr.,  tax-col- 
lector of  said  county,  to  compel  him  to  collect  certain  taxes, 
alleged  to  have  been  legally  assessed,  for  State  and  county 
purposes,  on  shares  of  stock  in  the  First  National  Bank  of 
Montgomery,  and  the  Merchants'  and  Planters'  National 
Bank  of  said  city,  owned  by  Benjamin  Fitzpatrick  and  T.  J. 
Alsop,  respectively  ;  which,  as  the  petition  alleged,  he  had 
assessed  as  property  which  had  escaped  taxation  during  the 
years  1875  to  1879,  both  inclusive,  and  which  the  said  Pol- 
lard refused  to  collect.  On  the  filing  of  the  petition,  an 
alternative  writ  was  issued  and  served  ;  in  return  to  which, 
Pollard  admitted  his  refusal  to  collect  the  tax  as  alleged,  and 
justified  his  refusal  under  the  proviso  to  the  act  approved 
December  8th,  1880,  entitled  "  An  act  to  provide  for  taxing 
shares  in  the  capital  stock  of  national  banking  associations  "  ; 
alleging  that  the  two  banks  mentioned  in  the  petition  had 
paid  their  taxes  as  required  by  section  369  of  the  Code.  The 
proviso  to  said  law  is  in  these  words  :  "  Provided,  that 
neither  the  tax-collector  nor  assessor  shall,  under  the  head 
of  escaped  taxation,  assess  or  collect,  for  State,  county,  or 
municipal  taxation,  the   shares  of  such  national  banks  as 
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have  paid  the  taxes  for  each  3'ear  assessed  against  them 
Tinder  the  act  approved  February  27,  1875,  as  the  same  is 
embodied  in  subdivision  seven  (7)  of  section  369  of  the 
Code." — Session  Acts  1880-81,  pp.  7-8.  The  court  sustained 
a  demurrer  to  the  return,  and  awarded  a  peremptory  writ ; 
and  these  rulings,  to  which  exceptions  were  reserved,  are 
now  assigned  as  error. 

Clopton,  Hekbekt  &  Chambebs,  Saybe  &  Graves,  and  J. 
M.  Falknee,  for  appellant. 

Rice  &  Wiley,  Gordon  McDonald,  R.  M.  Williamson,  and 
Edw.  F.  Jones,  contra. 

SOMERVILLE,  J. — The  main  question  involved  in  this 
case  is,  whether  the  shares  of  stockholders  in  national  bank- 
ing associations,  incorporated  under  the  act  of  Congress,  can 
be  lawfully  taxed  under  •  the  revenue  laws  in  lorce  prior  to 
the  recent  act  of  the  Legislature,  approved  December  8, 
1880,  specially  providing  for  such  taxation.  The  proper  con- 
sideration of  this  subject  necessarily  brings  under  our  review 
the  previous  decisions  of  this  court,  relating  to  State  taxa- 
tion of  these  institutions,  and  the  extent  of  their  modifica- 
tion, as  required  by  recent  adjudications  of  the  United  States 
Supreme  Court.  The  latter  tribunal  must,  of  constitutional 
necessity,  be  the  legal  forum  of  last  resort  for  the  determina- 
tion of  questions  of  this  character,  which  are  Federal  in  their 
nature. — Cooley's  Constitutional  Lim.  12  ;  Cohens  v.  Virginia, 
6  Wheat.  264  We  have  sought  to  give  the  matter  that  re- 
search and  deliberate  consideration,  to  which  its  import- 
ance, and  the  magnitude  of  the  interests  involved,  justly 
entitle  it. 

It  now  seems  settled,  by  authority  no  longer  capable  of 
judicial  disputation  by  the  State  courts,  that  the  national 
banks  are  agents  or  instruments  of  the  general  government, 
designed  to  aid  in  the  administration  of  an  important  branch 
of  the  public  service,  and  they  are  appropriate  means  to  that 
end,  constitationally  authorized,  as  a  proper  exercise  of  the 
incidental  or  implied  powers  of  Congress. — Farmers'  Nat. 
Bank  v.  Dearinq,  91  U.  S.  29  ;  McCulloch  v.  State  of  Maryland, 
4  Wheat.  316  fBall  on  National  Banks,  216. 

Whether  the  power  to  tax  these  corporate  associations  is 
derived  from  express  legislative  permission  of  Congress,  or 
whether  it  is  an  original  and  inherent  attribute  of  State 
sovereignty,  liable  only  to  be  regulated  and  restrained  by 
Congress,  is  not  material  to  be  here  determined,  and  is  a 
question  about  which  there  have  been  conflicting  views  among 
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the  various  courts. — State  v.  Newark,  40  N.  J.  558  ;  RufUn  v. 
Commissioners,  69  N.  C.  498 ;  People  v.  Weaver,  100  U.  S.  539. 
As  the  power  to  tax,  however,  necessarily  involves  the  power 
to  impede  and  defeat  the  operations  of  these  agencies,  if  it 
does  not  include  virtually  the  power  to  destroy  their  exist- 
ence, the  several  States  possess  the  constitutional  power  to 
tax  them,  whether  originally  or  by  derivation  it  matters  not, 
only  at  a  rate,  in  the  manner,  and  on  the  particular  con- 
ditions authorized  by  Congress,  as  the  only  law-making 
power  of  the  general  government  under  the  Federal  constitu- 
tion.— Sumpter  Co.  v.  National  Bank,  62  Ala.  464 ;  National 
Bank  v.  Mayor  &c.  of  Mobile,  lb.  284.  It  was  asserted  by  Chief- 
Justice  Marshall,  in  McGulloch  v.  State  of  Maryland,  supra, 
as  a  proposition  not  to  be  denied,  that  "  the  power  to  tax  in- 
volves the  power  to  destroy ;  [and]  that  the  power  to  destroy 
may  defeat  and  render  useless  the.  power  to  create."  "  The 
States  have  no  power,"  he  said,  '*'  by  taxation  or  otherwise, 
to  retard,  impede,  burden,  or  in  any  manner  control  the 
operations  of  the  constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in  the  general  govern- 
ment."— lb.  436.  In  National  Bank  v.  Commonwealth,  9  Wall. 
353,  it  was  said,  that  the  doctrine  which  exempts  the  instru- 
mentalities of  the  Federal  government  from  the  iofluence  of 
State  legislation,  is  not  founded  in  any  express  provision  of 
the  constitution,  but  on  "  the  implied  necessity  for  the  use 
of  such  instruments  by  the  Federal  government." 

These  conditions  of  State  taxation  have  been  designated 
by  Congress  in  the  form  of  enactments,  wh  ch  plainly  limit 
and  regulate  the  right  to  tax.  The  act  of  Congress  of  Feb- 
ruary 10,  1868  (embodied  in  section  5219  of  the  Rev.  Stat. 
U.  S.),  thus  provides:  "'The  legislature  of  each  State  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banks  located  within  said  State,  subject 
to  the  restriction  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  MONEYED  CAPITAL  in  the  hands 
of  individual  citizens  of  such  State." — 15  Stat,  at  Large,  34. 

This  is  a  law  of  the  general  government ;  and  it  is  too  well 
settled  to  require  the  citation  of  any  supporting  authority, 
that  the  courts  are  bound  conclusively  by  such  construction 
as  may  be  given  it  by  the  Supreme  Court  of  the  United 
States,  even  though  such  construction  be  antagonistic  to 
their  present  judicial  convictions,  or  even  in  conflict  with 
previous  adjudications  frequently  re-affirmed. 

State  taxation,  under  this  statute,  is  forbidden  to  be  "  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  State."  This  clause 
is  construed  to  forbid  any  unfavorable  discrimination  in  taxa^ 
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tion  against  national  banks,  and  to  prohibit  any  system  of 
assessment  of  taxes  which  exacts  from  the  owners  of  shares 
in  such  corporations  a  larger  sum,  in  proportion  to  their 
value,  than  it  exacts  from  the  owners  of  "  other  moneyed 
capital." — Ball  on  National  Banks,  215-24 ;  Pelton  v.  Nat. 
Bank,  101  U.  S.  79 ;  People  v.  Commissioners,  4  Wall.  256. 

In  Lionberger  v.  Rouse,  9  Wall.  4G8,  it  was  held,  that  the 
particular  design  of  this  act  was  to  restrain  the  States  from 
^legislating  adversely  to  the  interests  of  the  national  banks," 
and  that  "  there  should  be  no  unfavorable  discrimination 
against  them." 

In  Adams  v.  NashvUle,  95  U.  S.  (5  Otto),  19,  its  purpose 
was  asserted  to  be,  to  "  protect "  these  corporations,  organ-* 
ized  under  Federal  authority,  from  '^  unfriendly  discrimination 
by  the  States  in  the  exercise  of  their  taxing  power." 

In  Pelton  v.  National  Bank,  101  U.  S.  (11  Otto),  143,  it  was 
held,  that  "any  system  of  assessment  of  taxes,  which  exacts 
from  the  owner  of  the  shares  of  a  national  bank  a  larger  sum, 
in  proportion  to  their  actual  value,  than  it  does  from  the 
owner  of  other  moneyed  capital  valued  in  like  manner,  does 
tax  them  at  a  greater  rate  within  the  meaning  of  the  act  of 
Congress." 

The  Supreme  Court  of  Massachusetts  said,  in  reference  to 
this  enactment,  in  the  case  of  Providence  Institution  v.  City  of 
Boston,  101  Mass.  575,  as  follows ;  "  It  means  merely,  as  we 
think,  that  such  shares  shall  be  taxed  upon  a  general  system, 
and  in  compliance  with  a  set  of  rules  and  principles,  applied 
alike  throughout  the  State  to  the  taxation  of  all  moneyed 
capital.  It  means  that  the  rate  upon  a  thousand  dollars,  in- 
vested in  such  bank,  shall  be  the  same  as  the  rate  upon  a 
like  sum  put  at  interest  on  good  security ;  that,  as  far  as 
mere  taxation  is  concerned,  the  owner  of  the  one  investment 
shall  fare  neither  better  nor  worse  than  the  ascertained 
owner  of  the  other;  that  banks  are  not  to  be  oppressed  or  in- 
commoded, nor  their  operations  as  agencies  of  the  general 
government  to  be  prevented  or  impeded,  by  invidious  or  un- 
favorable rates,  as  compared  with  other  property  of  the  same 
general  kind,  and  in  the  same  place." 

In  Wright,  Auditor  dtc.  v.  Stilz,  .27  Ind.  338,  the  Supreme 
Court  of  Indiana  decided,  that  the  shares  of  national  banks 
could  not  be  taxed  under  the  laws  of  that  State,  because  no 
such  municipal  tax  as  the  discriminating  one  there  in  ques- 
tion was  imposed  upon  the  shares  of  banks  organized  under 
the  authority  of  the  State  ;  and  this  conclusion  was  re-aflSrmed 
in  Craft  v.  Tuttle,  lb.  332.  The  ground  of  these  decisions, 
manifestly,  is,  that  this  system  destroys  that  equality  of  tax- 
ation designated  to  be  secured  in  favor  of  these  governmental 
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agencies,  and,  to  this  extent,  works  an  unjust  discrimination 
against  them. 

The  most  important  construction  of  this  act  of  Congress, 
however,  which  has  yet  been  promulgated  by  the  United 
States  Supreme  Court,  is  found  in  the  case  of  People  v. 
Weaver,  100  U.  S.  (10  Otto),  539.  It  is  there  said,  that  this 
Congressional  restriction  on  the  power  of  State  taxation  is 
"manifestly  designed  to  prevent  taxation  which  should  dis- 
criminate against  this  class  of  property,  as  compared  with 
other  moneyed  capital."  It  was  held,  that  the  act  obviously 
had  reference  to  "  the  entire  process  of  assessment,"  including 
"  the  valuation  of  the  shares,  as  well  as  the  rate  of  percentage 
charged  thereon  "  ;  and  a  statute  of  the  State  of  New  York 
was  pronounced  invalid,  on  the  ground  that  it  did  not  allow 
the  plaintiff  "  the  same  deduction  for  debts  due  by  him,  from 
the  valuation  of  his  shares  of  national-bank  stock,  that  it 
allowed  to  those  who  have  moneyed  capital  otherwise 
invested." 

The  assessment  in  the  case  at  bar  was  made,  and  the  tax 
levied,  under  the  provisions  of  sections  362  and  369  of  the 
Code  of  1876.  The  question  to  be  determined  is,  whether 
the  system  of  assessment,  and  the  amount  of  the  tax  im- 
posed, under  these  sections,  on  moneyed  capital  generally,  is 
the  same  substantially,  in  effect,  when  applied  to  shares  in 
national  banks. 

It  is  first  objected,  that  section  358  of  the  Code,  sub-cliv.  2, 
exempts  entirely  from  taxation  moneyed  capital  invested  in 
State  bonds,  and  that  this  fact,  of  itself,  is  unequal  and  dis- 
criminating as  against  moneyed  investments  in  national 
bank  shares,  because  it  imposes  a  burden  on  the  latter,  from 
which  it  expressly  relieves  the  former.  This  view  seems  to 
be  sustained  by  a  strong  intimation  of  Justice  Millee,  in 
People  V.  leaver,  supra  ;  but  we  are  not  disposed  to  concur 
in  the  conclusion.  The  suggestion  by  him  is  a  mere  judicial 
dictum,  used  arguendo,  by  way  of  illustration,  and  was  not  a 
point  arising  for  decision  in  the  case.  The  tendency  of  the 
decisions,  we  think,  is  strongly  to  the  contrary.  It  was  said 
br  Justice  Hunt,  in  Adams  v.  Nashville,  95  U.  S.  19,  supra, 
that  these  acts  of  Congress  were  not  intended  to  curtail  the 
power  of  the  States  on  the  subject  of  taxation,  or  to  prohibit 
the  exemption  of  particular  lands  of  properly. "  And  again,  by 
Chief-Justice  Waite,  in  Hepburn  v.  School  Directors,  23  Wall. 
480  (485),  that  a  State  tax  law  was  notfviolative  of  the  actof 
Congress,  merely  on  the  ground  that  it  allowed  "  a  partial 
exemption"  of  a  certain  kind  of 'moneyed  capital,  which  was 
designed  to  prevent  a  double  burdenj  of  taxation,  both  of 
property  and  debts  secured  by  it.      "  It  could  not  have  been 
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the  intention  of  Congress  to  exempt  bank  shares  from  taxa- 
tion," it  was  said,  "because  some  moneyed  capital  was 
exempt."  In  People  v.  The  Commissioners,  4  "Wallace,  244,  an 
assertion  by  Justice  NELfiON  was  emphasized,  to  the  effect 
that  it  would  be  a  sufficient  compliance  with  the  act,  if  the 
rate  of  State  taxation  should  be  the  same,  or  not  greater  than 
on  the  moneyed  capital  of  individual  citizens  "  which  is  sub- 
ject or  liable  to  taxation."  And  this  view  has  been  fully  in- 
dorsed by  the  Supreme  Court  of  Pennsylvania  in  a  recent 
case  {EveritVs  Appeal,  71  Penn.  St.  216),  holding  that  the 
act  of  Congress  had  no  reference  to  property  exempted  from 
all  taxation.  But,  without  undertaking  to  decide  this  par- 
ticular point,  we  feel  fully  justified  in  concluding,  that  there 
was  no  intention  on  the  part  of  Congress  to  require  the  taxa- 
tion of  State  bonds.  The  purpose  of  the  law  is  accomplished, 
when  the  States  conform,  as  far  as  practicable,  their  revenue 
systems  to  its  requirements  substantially  ;  and  it  must  not  be 
construed  to  intend  that  any  State  shall  do  what  the  general 
government  has  itself  declined  to  do,  as  unsanctioned  by  the 
immemorial  custom  of  good  faith,  financial  integrity,  and 
public  honesty. — Lionberger  v.  Bouse,  9  Wall.  468,  475. 

There  are,  however,  other  features  in  the  State  revenue 
law,  which  are  productive  of  manifest  inequality  in  taxation, 
as  against  share-owners  in  national  banking  associations. 
Section  862  of  the  Code  (sub-div.  8  e)  enumerates,  among 
other  subjects  of  taxation,  "  all  money  loaned,  and  solvent 
credits,  or  credits  of  value."  That  these  subjects  are  com- 
prised under  the  head  of  "  moneyed  capital,"  can  not  be 
questioned. — Hepburn  v.  School  Directors,  23  Wall.  480.  It  is 
provided,  that  the  tax-payer  shall  be  permitted  to  "  deduct 
his  indebtedness "  from  tljese  credits,  and  "  the  excess  only 
shall  be  taxed."  This  privilege  of  deduction  is  granted  only 
to  the  owners  of  this  particular  class  of  moneyed  capital, 
and  is  withheld  from  the  owners  of  shares  in  national  bank- 
ing corporations.  This  was  the  precise  point  on  which  the 
New  York  statute  was  pronounced  violative  of  this  act  of 
Congress,  in  People  v.  Weaver,  supra.  In  that  case  (100  U.  S., 
10  Otto,  539),  it  was  objected,  that  the  effect  of  the  State  law 
was  to  "  permit  a  citizen  of  New  .York,  who  has  moneyed 
capital  invested  otherwise  than  in  banks,  to  deduct  from 
that  capital  the  sum  of  all  his  debts,  leaving  the  remainder 
alone  subject  to  taxation,  while  he  whose  money  is  invested 
in  shares  of  bank  stocks  can  make  no  such  deduction."  Said 
the  court :  "  Nor,  inasmuch  as  nearly  all  the  banks  in  that 
State,  and  in  all  others,  are  national  banks,  can  it  be  denied 
that  the  owner  of  such  shares,  who  owes  debts,  is  subjected 
to  a  heavier  tax  on  account   of  those  shares  than  the  owner 
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of  moneyed  capital  otherwise  invested,  who  also  is  in  debt ; 
because  the  latter  can  diminish  the  amount  of  his  tax,  by  the 
amount  of  his  indebtedness,  while  the  former  can  not.  Tliat 
this  icorks  a  discrimination  against  the  national-bank  shares,  is 
also  free  from  doubt."  Such  being  the  case,  the  same  dis- 
criminating feature  must  prove  equall}'^  fatal  to  our  own 
revenue  system,  as  contained  in  the  Code,  so  far  as  applica- 
ble to  the  taxation  of  "  moneyed  capital "  invested  in  national 
banks. 

Sub-division  10  of  section  362  of  the  Code  taxes  the  cap- 
ital stock  of  all  incorporated  companies,  created  under  any 
law  of  the  State,  on  a  principle  more  favorable  than  that 
adopted  in  reference  to  national  banks.  A  deduction,  or  ex- 
emption, is  allowed  for  such  portion  of  the  capital  stock  as 
may  be  invested  in  property,  and  taxed  otherwise  as  prop- 
erty ;  and  immunity  from  municipal  taxation,  except  a  license 
tax,  is  secured,  in  consideration  of  the  payment  of  a  fixed 
and  limited  percentage.  Whether  this  immunity  is  not  void, 
as  being  violative  of  that  equality  of  taxation  required  by 
the  State  constitution,  on  the  principle  declared  in  Sumter 
Co.  V.  National  Bank,  62  Ala.  464,  is  a  point  not  necessarily 
raised  for  our  determination.  It  is  palpable,  however,  that, 
under  the  operation  of  section  362,  clause  10,  and  section 
358,  clause  9,  the  real  estate  owned  by  national  banks  is 
taxable,  and  no  deduction  on  this  account  is  allowed  in  their 
favor  ;  but  such  deduction  is  allowed  in  favor  ol  incorporated 
companies  created  under  State  laws,  which  might,  of  course, 
include  State  banks. — National  Bank  v.  Mayor  &c.  of  Mobile, 
62  Ala.  284 ;  Eev.  Stat.  U.  S.,  §  5219. 

It  is  justly  urged,  that  the  effect  of  taxation  under  these 
sections  is  to  operate  with  unfavorable  discrimination  against 
national  banks.  If,  for  example,  a  State  bank  possess  a  cap- 
ital of  $100,000,  and  one  half  of  that  capital  is  invested  in 
real  estate,  such  bank  will  be  subject  to  taxation  on  $50,000 
only  of  its  capital  stock.  A  national  bank,  with  the  same 
amount  of  capital,  invested  in  tlie  same  manner,  is  required 
to  pay  the  same  amount  of  tax  on  real  estate  as  that  exacted 
from  the  State  bank,  and  also  an  additional  tax,  indirectly 
through  the  share-holders,  on  the  whole  capital  stock  of 
$100,000.  No  diminution  in  their  favor  is  allowed,  on  account 
of  the  tax  imposed  on  real  estate  owned  by  them,  as  per- 
mitted in  favor  of  State  corporations.  This  would  be  an  as- 
sessment tantamount  to  precisely  double  that  required  to  be 
paid  on  the  capital  stock  of  a  State  bank.  The  process  of 
assessment,  on  the  capital  stock,  in  the  one  case,  and  on  the 
shares  in  the  other ,operates  with  objectionable  partiality.  The 
deduction  of  the  value  of  real  estate  owned  in  the  one  case, 
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and  its  denial  in  the  other,  is  discriminating.  These  sections 
are  in  clear  conflict  with  the  act  of  Congress,  so  far  as  appli- 
cable to  national  banks. —  Collins  v.  City  of  Chicago,  4  Biss. 
272 ;  National  Bank  v.  Papin,  4  Dill.  29  ;  National  Bank  v. 
Young,  25  Iowa,  311  ;  Cooley  on  Taxation,  394-5;  Adams  v. 
Mayor,  95  U.  S.  19.  ' 

Under  the  authority,  therefore,  of  these  adjudged  cases, 
construing  the  act  of  Congress  under  discussion,  we  feel  im- 
pelled to  hold,  that  sections  362,  369  and  358,  in  the  pro- 
visions of  the  clauses  mentioned,  apply  a  process  of  assess- 
ment and  a  rate  of  taxation  unequal  in  their  operation  on 
moneyed  capital  in  the  hands  of  individual  citizens,  includ- 
ing State  corporations,  and  on  national  banks,  unfavorably 
discriminating  against  the  latter  to  an  extent  violative  of  the 
act  of  Congress. 

It  follows,  then,  that  prior  to  the  passage  of  the  recent 
act  of  the  legislature,  entitled  "  An  act  to  provide  for  taxing 
shares  of  the  capital  stock  of  national  banking  associations," 
approved  December  8, 1880,  there  was  no  statute  in  this 
State,  under  the  provisions  of  which  a  valid  assessment  of 
taxes  could  be  made  on  such  shares,  as  tested  by  the  case  of 
People  V.  Weaver,  supra,  and  other  decisions  of  the  United 
States  Supreme  Court. 

Whether  the  recent  act  is  so  framed  as  to  harmonize  exist- 
ing provisions  of  the  Code,  with  the  requirements  of  section 
5219  of  the  U.  S.  Revised  Statutes,  is  a  question  which  is  not 
necessarily  presented  for  consideration  by  the  record,  and 
is,  therefore,  left  undecided  in  this  case. 

It  is  needless  to  reiterate,  that  the  foregoing  exposition  of 
the  Federal  enactment  in  question  is  conclusive  on  this 
court ;  and,  under  its  influence,  we  are  constrained  to  over- 
rule the  conclusions  reached  adverse  to  these  views,  in 
Mclver  V.  liohinson,  (53  Ala.  456),  Sumter  Co.  v.  National 
Bank  of  Gainesville  (62  Ala.  464),  Winston  v.  Sumter  County 
Commissioners,  and  bunder  Co.  Comnirs  v.  Cratoford,  at  the 
last  term. 

The  Circuit  Court  erred  in  overruling  the  demurrer  of  ap- 
pellant, and  in  granting  the  application  for  the  writ  of 
mandamus.  Its  judgment  is  hereby  reversed,  and  judgment 
rendered  here  dismissing  the  proceedings,  with  costs. 

Brickell,  C.  J.  not  sitting. 

Note  by  Reporter. — The  cases  of  Sumter  Co.  Comm'rs  v. 
Winston,  and  County  Comrnrs  v.  Craiofwd,  above  referred 
to,  ought  to  have  appeared  in  this  volume,  and  they  are  not 
published  because  overruled,  as  above  stated. 
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ABANDONMENT. 

1.  Of  crop,   by  one  of  joint  owners. — Whea  a  tenant  of  lands  lets  another" 

person  have  an  intoresf  in  bi.s  contract,  under  an  agreement  between 
them  to  cultivate  the  land  and  divide  the  crop  equally,  after  paying  the 
rent ;  and  the  latter  ceases  to  work,  and  abandons  the  crop  before 
maturity,  giving  as  a  reason  that  he  did  not  think  they  could  make 
any  thing  ;  he  is  guilty  of  a  breach  of  contract,  and  forfeits  all  interest 
iu  the  crop,  the  entire  property  in  the  matured  crop  vesting  in  the 
original  tenant  ;  and  whatever  may  be  his  rights  or  remedy  against  the 
original  tenant,  he  may  be  convicted  of  the  subsequent  larcenj' of  a 
part  of  the  growing  or  outstanding  crop.     Bonham  v.   The  State,   456. 

2.  Of  leased  premises  by  tenant;  landlord's  remedies.  -If  the  tenant  abandons 

the  leased  premises  before  the  expiration  of  the  term,  the  landlord  may, 
at  his  election,  at  once  enter,  and  determine  the  contract,  and  recover 
the  rent  due  up  to  the  time  of  the  abandonment ;  or  he  may  suffer  the 
premises  to  remain  vacant,  and  sue  on  the  contract  for  the  entire  rent ; 
but  he  Can  not  take  possession  of  the  premises,  and  afterwards  treat  the 
contract  as  still  subsisting.     Kice  v.  Dudley,  (i8. 

ABATEMENT. 

1.  Pendency  of  former  suit ;  when  pleadable  in  abatement. — The  pendency  of  a 

former  suit  between  the  parties,  founded  on  the  same  cause  of  action,  is 
good  matter  for  a  plea  iu  abatement,  unless  the  affidavit  or  process  by 
which  it  was  commenced  was  void.     Minniece  v.  Jeter,  222. 

2.  Beplieation  to  suchplea. — When  the  peudencj'  of  a  former  suit,  founded  on 

thesame  cause  of  action,  is  pleaded  in  abatement  of  an  attachment  suit, 
it  is  good  matter  for  a  replication  to  the  plea,  that  the  former  attach- 
ment was  issued  by  a  person  who  was  not  a  regular  deputy-clerk,  and 
who  had  no  authority  to  issue  it.     lb.  222. 

3.  Revivor   of  action  ;  amendment. — On   the  death  of  a  married  woman,  one 

of  the  lessors  of  the  plaintiff  in  ejectment,  pending  the  suit,  a  revivor  in 
favor  of  her  surviving  husband  and  children,  though  improper,  if  made 
without  objection,  will  not  prevent  a  reversal  of  an  erroneous  judgment 
for  the  defendant,  since  the  plaintiffs  would  thereby  be  deprived  of  the 
opportunity  to  amend.     Doe,  ex  dem.  Pope  v.  Pickett,  487. 

ACCOUNTS. 

1.  Burden  of  proof ,  as  to  settlement  of  acc(xw*?/s.  — A  settlement  of  accounts, 
like  payment,  is  an  affirmative  defense,  which  must  be  proved  by  the 
party  reljing  on  it  ;  and  a  charge,  asserting  that  "  the  burden  of  prov- 
ing a  settlement  is  on  the  defendant,"  can  not  be  lield  erroneous,  in 
the  absence  of  special  facts  affirmatively  shown.  Rillen  v.  Lide's 
Adm,'r,  505. 

ACTION. 

1.  Action  against  county. — An  action  at  law  does  not  lie  against  a  county, 
on  a  claim  which  has  been  audited  and  allowed  by  the  Commissioners' 
Court  :  the  only  remedy  is  against  the  county  treasurer,  if  he  has  funds 
with  which  to  pay  it  ;  or,  by  mandamus  to  compel  the  levy  of  the  nee- 
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essary  tax,  if  there  are  not  safficient  fands  in  the  treasary,  Caldioell  v. 
Dunklin,  461. 

2.  When  action  on  the  case  lies  against  ageni. — When  a  person  contracts  to 

do  any  act  for  another,  and  does  it  unskillfully,  or  fails  to  do  it  at  all, 
an  action  on  the  case  lies  aj^ainst  him,  to  recover  such  damaj^es  as  may 
have  resulted  from  his  negligence,  carelessness,  or  want  of  skill,  in  th<) 
discharge  of  the  duties  imposed  on  him  by  the  contract.  Adams  v. 
Robinson,  586. 

3.  Actiori  atjalnst  afjent,  by  principal,  for  violation  ofimlructions. — A  violation 

of  the  positive  instructions  of  his  principal,  by  an  agant  is  gross  negli- 
gence, and  renders  him  liable  for  such  loss  or  damage  as  may  result 
frotn  it ;  and  in  such  ca.w,  every  doubtful  circumstance  is  coustrued 
against  him.     76.  586, 

4k.  /Same,  on  account  of  purchase  at  his  men  sale. — An  agent,  employed  to  sell 
property,  can  not  himself  become  the  purchaser  at  his  own  sale,  either 
directly,  or  by  collusion  with  others  ;  and  if  he  does  so,  without  the 
knowledge  or  consent  of  his  principal,  the  latter  may,  on  discovering 
the  facts,  recover  the  compensation  paid,  in  an  action  for  money  had 
and  received  ;  but  this  principle  does  not  apply,  where  the  agent  ac- 
quires an  interest  in  the  property,  after  the  termination  of  his  agency, 
by  subsequent  contract  with  the  purchaser  at  his  sale.  McGar  v. 
Adams,  106. 

5.  When  actum  on  the  case  lies. — A  person  who  has  a  valid  lieu,  under 
a  verbal  mortgage,  on  a  crop  which  was  not  planted  when  the  mortgage 
was  given,  may  maintain  a  special  action  on  the  case  against  another 
who,  with  notice  of  such  lien,  has  converted  the  crop,  when  gathered, 
to  his  own  use.     Rees  v.  Coals,  256. 

6  When  action  lies  to  recover  money  paid  on  iMegal  tax.  — To  suprport  an  action 
for  money  had  and  received  against  a  municipal  corporation,  to  recover 
taxes  illegally  assessed  and  collected,  two  factsjmust  concur  :  1st,  a 
want  of  authority  for  the  imposition  and  collection  of  the  tax,  render- 
ing the  proceedings,  not  merely  irregular,  but  absolutely  void  ;  and, 
2d,  a  payment  under  compulsion,  or  duress,  to  avoid  an  arrest,  or  pre- 
vent the  seizure  of  goods,  and  not  merely  under  protest.  Winter  v. 
City  Council  of  Montgomery,  403. 

7.  When  action  lies  against  auditor  by  attorney ;  what  damages  are  rerrtverable. 

An  action  lies  against  the  State  auditor,  in  fiivor  of  an  attorney,  on 
account  of  his  refusal  to  allow  the  latter  to  inspect  the  "Tax-Ledger" 
showing  the  entries  relating  to  tbe  accounts  of  a  tax-collector,  by  whom 
the  attorney  was  employed  ;  and  nominal  or  compensatory  damages 
may  be  recovered,  without  .proof  of  malice,  or  an  intent  to  injure  on 
the  part  of  the  defendant  ;  but,  if  the  complaint  alleges  that  the  refusal 
was  "malicious,  and  with  intent  to  injure  the  plaintiff,"  proof  of  such 
malice  or  intent  is  necessary  to  authorize  a  recovery  of  vindictive 
damages.     Brewer  v.  Watson,  88. 

8.  Same. — To  sustain  such  an  action,    it  is  not  necessary  that  the  auditor 

should  have  known,  at  the  time  of  his  refusal,  the  attorney's  agency 
or  employment  by  the  tax-collector  ;  it  is  sufficient  if  he  had  retison- 
able  grounds  to  be  advised  of  it.— 76.  88. 

9.  Promise  for  benefit  of  third  person. — When  a  stipulation  for  the  benefit  of 

a  third  person  is  inserted  in  a  contract — as,  a  promise  by  one  party  to 
pay  him  a  debt  due  and  owing  by  the  other— and  this  forms  a  part  of 
the  consideration  of  the  contract,  the  promise  enures  to  his  benefit,  if 
he  elects  to  accept  it ;  and  ho  may  manifest  his  acceptance,  by  resorting 
to  any  appropriate  remedy,  legal  or  equitable,  for  its  enforcement. 
Carver  v.  Ends,   190. 

10.  When  plaintiff  may  recover,  in  action  for  money  had  and  received. — In  an 

action  for  money  had  and  received,  which  each  party  claims  as  his  own, 
the  plaintiff'  u.ust  show  his  superior  right,  and  can  not  recover  on  proof 
of  the  defendant's  want  of  right.     Hungerford  v   Moore,  232. 

11.  Revivor  of  action;  amendment. — On  the  death  of  a  married  woman,  one 

of  the  lessors  of  the  plaintiff  in  ejectment,  pending  tbe  salt,  a  revivor  in 
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favor  of  her  surviving  basband  and  children,  though  improper,  if  made 
without  objection,  will  not  prevent  a  reversal  of  an  erroneous  judgment 
for  the  defendant,  since  the  plaintiffs  would  thereby  be  deprived  of  the 
opportunity  to  amend.     Doe,  ex  dem.  Pope  v.  Pickett,  487. 

ADVANCES  TO  MAKE  CROP. 

1.  Statutory  lien. — A  person  who  makes  advances  to  another,  whether   in 

horses,  mules,  provisions,  .tc,  or  in  money  to  purchase  the  same,  to 
enable  him  to  make  a  crop,  the  statutory  regulations  being  complied 
with  (Code,  §§  3286-S8,  hns  a  lien  on  the  stock  so  provided  or  bought, 
and  on  the  crop  raised;  which  lien  has  a  preference  over  all  other  lien» 
on  the  crop,  except  the  landlord's  lien  tor  rent  and  advances.  tlexner 
d'  Lichlen  v.  Dickerson,  129. 

2.  Attachment  to  enforce  lien. — The  remedy   by   attachment,  to  enforce  the 

statutory  lien  for  such  advances,  is  subject  to  the  same  limitations  and 
restrictions  that  are  imposed  on  the  landlord,  and  can  only  be  issued 
upon  an  affidavit  which,  when  fairly  construed,  discloses  the  existence 
ot  a  particular  contract  within  the  tern»s  of  the  statute,  and  a  state  of  facta 
which  authorizes  the  issue  of  the  writ  upon  that  contract.     76.  129. 

3.  Affidavit  for  attachmerd.^  A.n  affidavit  which  states   that   the  defendant  is 

indebted  to  the  plaintiffs  in  a  specified  sum,  "  for  advances  made  to 
him  to  make  a  crop  in  said  couut3'  for  the  year  1878,  and  that  he  has 
removed  a  port  of  the  crop  made  by  him,  on  which  the  lien  was  given, 
without  the  consent  of  siiid  plaintiffs,"  does  not  show  a  substantial 
compliance  with  the  requisitions  of  the  statute,  and  is  fatally  defective. 
2b.  129. 

4.  Amendment  of  affidavit. — Defects  of  form  in  the  affidavit,  as   under  the 

general  attachment  law  (Code,  §  3315),  are  amendable,  but  defects  of 
substance  are  incurable,     lb.  129. 

5.  Same;  what  are  matters  of  substance. — The   matters   of   substance,    which 

must  be  stated  or  shown  in  such  affidavit,  are,  that  advances  were  made 
in  horses,  mules,  oxen,  necessary  provisions,  or  farming  tools  and 
implements,  or  in  money  to  purcha.se  the  sanie,  the  amount  being 
stated,  to  enable  the  defendant  to  make  a  crop  ;  that  a  written  note  or 
oblif^ation  was  taken,  declaring  that  such  advances  were  made  bona 
fide  for  the  purpose  of  enabling  the  defendant  to  make  a  crop,  and  that 
without  them  it  would  not  be  in  his  power  to  procure  the  necessary 
teams,  provisions,  &c.,  to  make  a  crop;  also,  the  registration  of  the 
writing,  as  required  by  the  statute,  and  the  existence  of  one  of 
the  causes  for  which  an  attachment  may  be  sued  out,     lb.  129. 

ADVERSE  POSSESSION. 

1.  What  constitutes. — When   a   person  enters  into  the  possession  of  land  as 

the  agent  of  another,  his  possession,  or  that  of  others  claiming  under 
him,  can  not  become  adverse  to  his  principal,  until  there  has  been  an 
open  disclaimer  of  the  title  under  which  he  entered,  and  the  assertion 
ot  a  hostile  title,  brought  home  to  his  principal,  or  to  those  claiming 
under  him.     Baucum  (fc  Jenkins  v.  Georije,  260. 

2.  Same. — To   constitute  an  adverse  possession,  it  is  not  necessary  that  the 

claim  of  title  should  be  good,  or  even  believed  to  be  good:  it  is  enough, 
if  there  be  a  real,  bona  fide  purpose  to  assert  and  rely  on  it,  as  hostile 
to  the  true  owner,     lb.  260. 

3.  Same. — The  possession  must  be  as   definito  as  the  character  of  the  land 

will  permit;  but  occupancy  of  a  part,  under  color  of  title  defining  the 
extent  of  the  claim,  extends  to  the  boundaries  specified  in  the  claim. 
lb.  260. 

4.  As  defense  against  purchase  at  .^ale  under  chancery  decree. — If  the  defend- 

ant was  in  adverse  possession  of  the  land  at  the  time  of  the  sale  by  the 
register  in  chancery,  at  which  the  plaintiff  became  the  purchaser,  this 
is  matter  of  defense  to  he  jjroved  by  him;  but  it  is  no  reason  for 
excluding  as  evidence  the  plaintiff's  deed  Irom  the  register  when 
offered.     CargUe  v.  Ragan,  287. 


640  INDEX. 

ADVERSE  POSSESSION— Cbn^nued. 

5.  As  between  mwUfujor  and  mortfjagee. — When  ft  mortgage  has  been  delivered 

and  duly  recorded,  the  anbsequeut  possession  of  the  mortgagor  is  in 
sabordination  to  the  title  of  the  mortgagee.nnless  asserted  us  adverse  and 
hostile  so  openly  and  notoriously  as  to  raise  the  implication  ot  notice; 
and  a  junior  mortgagee,  with  lull  covenants  of  warruuty,  who  is  let 
into  possession,  can  not  set  up  the  statute  of  limitations,  or  the  stale- 
ness  of  the  demand,  in  defense  of  a  bill  for  foreclosure  by  the  first, 
except  under  the  same  circumstances  which  would  be  available  to  the 
mortgagor  himself.     Boykin  v.  Elsberry,  336. 

6.  Tax  sale  of  lands;  auditors  certificate  to  purchaser,  on  rtdempiion. — When 

lands  have  been  sold  for  unpaid  taxes,  and  bought  it  in  by  the  State, 
the  auditor's  certificate  to  a  person  redeeming,  which  purports  to 
"transfer  all  the  right  and  title  of  the  State  secured  by  said  purchase," 
would  probably  be  claim  and  color  of  title,  as  an  element  ot  adverse 
possession,  but  is  not  admissible  evidence  as  a  muniment  of  title,  with- 
out other  evidence  showing  a  compliance  with  all  the  statutory  pro- 
visions regulating  and  authorizing  sales  of  lauds  for  unpaid  taxes. 
Boykin  v.  Smith,  294.  ^ 

7.  Parol  fjift  of  lands,  and  possession  under  it. — When  a  son  enters  into  the 

possession  of  lauds,  under  a  parol  gilt  from  his  father,  he  is  a  mere 
tenant  at  will;  and  his  possession,  however  long  continued,  does  not 
become  adverse,  until  asserted  so  openly  and  notoriously  as  to  raise  the 
presumption  of  notice  to  his  father;  and  if,  after  the  death  of  his 
father,  he  joins  with  the  other  administrators  in  obtaining  an  order  for 
the  sale  of  the  lauds,  and  becomes  himself  the  purchaser  at  the  sale, 
this  is  a  distinct  recoguition  of  the  fatEer's  title,  and  his  subsequent 
possession  is  held  in  subordination  to  it  as  purchaser.    lb.  294. 

AFFIDAVIT.     See  Advances  to  majke  Ckop,  3 — 5. 

AGENCY. 

1.  Acts  and  declarations  of  agent ;  when  admissible  against  principal.  —The  acts 

or  declarations  of  a  person  who  assumes  to  act  as  the  agent  of  another, 
are  not  admissible  evidence  against  Iris  supposed  principal,  without 
some  independent  proof  of  his  authority  or  agency.      Wailesv  Neat,  59. 

2.  Payment  to  agent. — An  agent,  having  only  a  general  authority  to  collect  a 

debt,  can  not  accept  choses  in  action,  or  any  thing  else  than  money,  in 
payment,     lb.  59. 

3.  Parcfuise  by  agent  at  his  own  sale;  aclion  by  principal.— An  &gent,  employed 

to  sell  property,  can  not  hi_mself  become  the  purchaser  at  his  own  sale, 
either  directly,  or  by  collusion  with  others;  and  if  he  does  so,  without 
the  knowledge  or  consent  of  his  principal,  the  latter  may,  on  discover- 
ing the  facts,  recover  the  compensation  paid,  in  an  action  lor  money 
had  and  received;  but  this  principle  does  not  apply,  where  the  agent 
acquires  an  interest  in  the  property,  after  the  termination  of  his  agency, 
by  subsequent  contract  with  the  purchaser  at  his  sale.  McGar  v. 
Adams,  106. 

4.  Same;  presumption  against  agent;  failure  of  party  to  testify  as  witness. — When 

an  agent  is  found,  recently  after  his  sale,  to  have  acquired  a  beneficial 
interest  in  the  property  under  the  purchaser,  a  strong  presumption  of 
indirection  and  attempted  evasion  arises,  which  he  is  required  to 
remove  by  strong  and  convincing  evidence;  but  when,  in  an  action 
brought  against  him  by  his  principal,  the  uncontradicted  testimony  of 
the  plaintiflTs  witnesses  exonerates  him,  no  presumption  against  him 
can  be  indulged  from  his  mere  failure  to  testify  as  witness  for  himself. 
lb.  106. 
5»  Letter  of  railroad  president ;  when  relevant  and  admissible  against  company. 
In  an  action  against  a  railroad  company,  for  medical  services  rendered 
to  one  of  its  servants,  who  was  injured  while  in  its  employment  and 
service,  a  letter  from  the  president  of  the  company,  addressed  to  the 
plaintiff's  attorney,  purporting  to  be  a  letter  received  from  him,  which 


INDEX.  641 

AGENCY— Continued. 

is  not  produced,  aad  referring  to  plaintiff's  acconut,  is  prima  facie 
irrelevant  and  inadmissible,  when  without  date,  and  offered  without 
any  evidence  identifying  the  account.  31.  &  M.  Railway  Co.  v.  Jay,  113. 

6.  Ratification  by  principal,  of  agent's  unauthorized  act. — Where  the  principal 

has  full  knowledge  of  an  unauthorized  act  of  his  agent,  from  which  he 
receives  a  direct  benefit,  h«  ujust  dissent,  and  give  notice  of  his  dissent, 
within  a  reasonable  time,  or  his  assent  and  ratification  will  be  pre- 
sumed; but,  where  he  receives  no  direct  benefit  from  the  act,  and  the 
party  dealing  with  the  agent  is  not  misled  or  prejudiced  by  his  failure 
to  repudiate  the  act  promptly,  and  a  prompt  reply  is  not  demanded  by 
fair  dealing  or  a  usage  of  trade,  a  ratification  of  the  act  will  not  be  pre- 
sumed from  his  mere  silence.  (Limiting  and  qualifying  first  head-note 
in  Powell's  Adm'r  v.  Henry,  27  Ala.  612.)  .  lb.  113. 

7.  When  action  on  the  case  lies  against  agent.  — When  a  person  contracts  to  do 

any  act  for  another,  and  does  it  unskillfuUy,  or  fails  to  do  it  at  all,  an 
action  on  the  case  lies  against  him,  to  recover  such  damages  as  may 
have  resulted  from  his  negligence,  carelessness,  or  want  of  skill,  in  the 
discharge  of  the  duties  imposed  on  him  by  the  contract.  Adams  v. 
Robinson,  586. 

8.  Action  against  agent,  by  principal,  for  violation  of  instructions. — A  violation 

of  the  positive  instructions  of  his  principal,  by  an  agent,  is  gross  neg- 
ligence, and  renders  him  liable  for  such  loss  or  damage  as  may  result 
from  it;  and  in  such  case,  every  doubtful  circumstance  is  construed 
against  him.     lb.  586. 

9.  Estopel  en  pais  against  agent. — When  a   person  collects  money  for,  or  as 

the  agent  of  another,  he  is  estopped  from  denying  the  title  of  his  prin- 
cipal, and  can  not,  as  against  his  principal,  set  up  title  in  himself. 
Hungerford  v.  Moore,  232. 

10.  Request  to    enter  satisfaction    of  mortgage. — Under    the    statute     which 

requires  a  mortgagee,  "at  the  request  of  the  mortgagor,"  to  enter  on  the 
record  satisfaction  of  a  mortgage  which  has  been  satisfied, and  imposes  a 
penalty  for  his  failure  or  refusal  to  do  so  (Code,  §§  2222-23),  it  is  sufficient 
if  the  request  is  made  by  the  mortgagor's  agent  or  attorney,  duly 
authorized  to  make  it.  It  is  the  duty  of  the  mortgagee,  when  the  mort- 
gage has  been  satisfied,  to  enter  satisfaction  without  request;  and  if  he 
denies  or  doubts  the  authority  of  the  agent  or  attorney  by  whom  the 
request  is  made,  he  should  place  his  refusal  on  that  ground,  and  demand 
evidence  of  the  authority.     Bell  &  Bell  v.  Wilkinson,  177. 

11.  Authority  of  deputy-clerk. — A  deputy-clerk — that  is,  one  duly  appointed 

and  qualified — has  full  power  to  transact  all  business  of  his  principal 
(Code,  §  676,  subd.  2);  and  an  attachment  issued  by  him,  oran  affidavit 
administered  by  him,  is  not  void  for  want  of  authority.  Minniece  v. 
Jeter,  223. 

12.  Clerk  of  probate  judge;  statutory  powers. — The  clerk  of  the  probate  judge 

unlike  the  clerks  of  other  courts,  is  not  an  independent  officer,  clothed 
with  distinct  official  powers  and  duties,  to  be  exercised  on  his  own 
responsibility;  but  is  a  mere  agent  or  deputy  of  the  judge,  in  whose 
name  he  acts,  and  who  is  responsible  for  his  fidelity.  Halso  v.  Sea- 
Wright,  432. 

13.  Same;  taking  acknowledgments  of  conveyance  of  homestead. — By  the  general 

statute  (Code,  §  702,  subd.  6),  the  clerk  of  a  probate  judge  is  authorized 
"  to  do  all  acts  not  judicial  in  their  character,"  and  "  take  and  certify 
acknowledgments  and  proof  of  instruments  authorized  to  be  recorded"; 
and  this  statute  being  of  force  when  the  subsequent  statute  was  passed 
(April  23,  1873)  prescribing  the  manner  in  which  alienations  of  the 
homestead  should  be  acknowledged  and  certified,  and  giving  the  power 
to  judges  of  probate,  with  other  judicial  officers  particularly  named,  to 
take  and  certify  such  acknowledgments,  the  power  must  be  held  to  be 
conferred  on  their  clerks  also,  though  not  expressly  named,     lb.  432. 

14.  Advei-se  possession. — When  the  agent's  possession  becomes  adverse  to  his 

principal.     Baucum  &  Jenkins  v.  George,  260.     See  Agency,  1. 
(41) 
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1.  Of  affidavit  for  atlachment. — In  an  affidavit  for  an  attachment  to  enforce 

a  statutory  lien  lor  advances  to  make  a  crop,  as  under  the  general  attach- 
ment law  (Code,  §  3315),  defects  of  form  are  amendable,  but  defects  of 
substauce  are  incurable.     Flexuer  <fe  Lidiien  v.  Dickerson,  129. 

2.  Of  bankrupt's  claim  of  homestead  extmpiion. — Where  a  bankrupt  included 

all  his  lands  in  his  schedule,  claiming,  as  a  homestead  exemption 
therein,  "  real  estate  to  the  value  of  $500,"  but  without  designating 
any  particular  portion;  held,  that  these  were  amendable  defects,  of 
which  advantage  could  not  be  taken  in  a  subsequent  collateriil  suit 
involving  his  title  to  the  homestead  set  apart  to  him  by  the  assignee. 
Carroll  v.  Walker,  61, 

3.  Of  petition  or  pleading,  after  demurrer  sustained. — A  party  can  not  com- 

plain, on  error,  that  he  was  not  allowed  an  opportunity  to  amend  a 
petition,  or  other  pleading,  to  which  a  demurrer  was  sustained,  when 
the  record  does  not  show  that  he  offered  or  asked  leave  to  amend. 
Brock  V.  South  <fc  Korth  Ala.  Railroad  Co.,  79. 

4.  Of  complaint;  how  revised.— The  improper  allowance  of  an  amendment  to 

the  complaint,  being  revisable  on  error  or  appeal,  is  not  a  good  ground 
for  a  mandamus;  secus,  as  to  the  improper  refusal  to  allow  an  amend- 
ment.    Ec  parte  South  <fe  North  Ala.  Railroad  Co.,  .')99. 

5.  Of  decree  nunc  pro  tunc. — When  the  lands. sought  to  be  subjected  by  the 

bill  are  correctly  described  in  the  bill,  but,  by  mistake,  the  government 
numbers  are  incorrectly  designated  in  the  chancellor's  decree  order- 
ing a  sale,  the  decree  may  be  amended  at  a  subsequent  term,  nunc  pro 
tunc,  by  iusertiug  the  proper  description.      Taylor  v.  Harwell,  1, 

6.  Of  decree  for  costs. — A  decree  for  costs  against  a  defendant,  as  to  whom 

the  bill  had  been  previously  dismissed,  being  a  mere  clerical  error,  and 
amendable  on  motion  in  the  court  below,  will  be  here  corrected  at  the 
costs  of  the  defendants  as  appellants.       Wood  &  Houston  v.  Steele,  43fi. 

7.  Revivor   of  action',  amendment. — Ou  the  death  ol  a  married  woman,  one 

of  the  lessors  of  the  plaintiff  in  ejectment,  pending  the  suit,  a  revivor  in 
favor  of  her  surviving  husband  and  children,  though  improper,  if  made 
without  objection,  will  not  prevent  a  reversal  of  an  erroneous  judgment 
for  the  defendant,  since  the  plaintiffs  would  tliereby  be  deprived  of  the 
opportunity  to  amend.  Doe,  ex  dem.  Pope  v.  Pickett,  487. 
As  to  amendments  in  chancery,  see  Chanceby,  63-5. 

ASSAULT.     See  Cbiminal  Law. 

ASSAULT  AND  BATTERY.     See  CeiminalLaw,  1,  2. 

ASSIGNMENT. 

1.  Of  written  contract ;  when  assignee  may  sue. — The  assignee  of  a  contract 
which  is  assignable  (Code,  §  2099),  and  which  has  been  assigned  to  him 
by  indorsement,  may  sue  in  his  own  name  ;  and  each  successive  as- 
signee by  indorsement  may  sue  in  his  own  name  ;  and  when  there  is  an 
indorsement  in  blank,  by  one  having  the  legal  title,  any  subsequent 
holder  may  fill  it  up,  and  maintain  an  action  in  his  own  name.  Flex- 
ner  &  Lichten  n.  Dickerson,  72. 

!2  Of  promissory  note;  set-off  against  assitjnor. — A  bank  debtor  having  trans- 
ferred to  the  bank,  as  collateral  security,  a  note  held  by  him  against  a 
third  person  ;  and  his  surety  having  paid  the  debt  to  the  bank,  and 
taken  from  the  bank,  by  agreement  with  him,  an  assignment  of  the  note 
held  as  collateral ;  held,  in  an  action  on  the  note  by  the  surety,  that  the 
maker  could  not  set  off  a  demand  against  the  payee,  or  principal  debtor, 
acquired  after  notice  of  the  transfer  to  the  bank  :  that  the  assignment 
to  the  surety  related  back  to  the  time  when  the  note  was  transferred  to 
the  bank,  and  clothed  the  assignee  with  the  rights  then  held  by  the 
bank,  against  which  subsequent  equities  could  not  be  asserted.  Lewis 
V.  Faber,  460. 

3.  Of  note  for  purchase-money  of  land.— The  assignee  of  a  note,  given  for  the 
purchase-money  of  land,  does  not  acquire  any  greater  rights  than  the 
vendor  and  assignor  himself  had.     Walker  v.   Carroll,  61. 


INDEX.  643 


ASSIGNMENT—  Continued. 


i.  Of  mortgage,  wUh  power  of  sale. — When  a  mortgage  of  lands,  or  other  con- 
veyance intended  to  secure  the  payment  of  a  debt,  contains  a  power 
of  sale,  "the  power  is  part  of  the  security"  (Code,  §  2198),  "and  may 
be  exercised  by  any  person,  or  the  personal  representative  of  any  person, 
who,  by  assignment  or  otherwise,  becomes  entitled  to  the  money  thereby 
secured."     Buell  v.  Underwood,  285. 

5.  Same;  mortgage  and  secured  7iole  construed  together. — When  a  mortgage  of 

lands  is  attached  to  a  crop-lien  note,  given  to  secure  the  same  debt, 
bearing  the  same  date,  and  attested  by  the  same  witnesses,  the  two 
instruments  are,  in  legal  effect,  but  one  and  the  same  ;  and  under  the 
operation  of  this  statute,  a  transfer  by  the  mortgagee  of  "  all  the  right,  • 
title  and  interest,  in  and  to  the  within  mortgage,"  conveys  the  secured 
debt,  and  authorizes  the  assignee  to  exercise  the  power  of  sale  as  the 
mortgagee  might  have  done.     lb.  285. 

6.  Same;   sale   by   foreign   administrator.— Bat   the   statute  applies  only  to 

domestic  administrators,  and  to  foreigu  domiciliary  administrators  who 
have  had  their  letters  recorded  here,  and  given  bond  as  required  by  our 
statutes  (Code,  §§  2637-40)  ;  and  a  sale  by  such  foreign  administrator, 
who  has  not  complied  with  these  requisitions,  is  absolutely  void.  Sloan 
V.  Frolhingham,  596. 

7.  Assignment  of  judgment,    to  surety  paying  it  ;  garnishment  thereon,   and 

claim  of  e.tmnption. — When  a  suret)'  pays  a  judgment  rendered  against 
him  and  his  principal,  and  takes  an  assignment  of  it  to  himself  (Code, 
§  3418),  he  may  assert,  either  at  law  or  in  equity,  any  lieu  or  right 
which  might  have  been  asserted  by  the  plaintiff ;  and  may,  therefore, 
sue  out  a  garnishment  on  the  judgment,  and  resist  a  claim  of  exemption 
which  was  not  available  against  the  plaintiff.     Giddens  v.  Williamson,  439. 

8.  Same;  remedy  ayainst  lands  devised. — The  statute  is  in  derogation  of  the 

principles  of  the  common  law,  and  must  be  strictly  construed  as  to  the 
rights  created  by  it.  When  a  judgment  is  rendered  against  an  executor, 
on  a  debt  due  by  the  testator,  and  is  affirmed  on  appeal,  against  him 
and  his  surety  on  the  supersedeas  bond  ;  if  the  surety  pays  the  aflSrmed 
judgment,  and  takes  as  assignment  of  it  to  himself,  he  may,  by  bill  in 
equity,  alleging  the  insolvency  of  the  executor,  reach  and  subject  any 
personal  assets  remaining  unadminislered  in  the  hands  of  the  executor, 
and  also  his  individual  interest  in  the  estate,  both  lands  and  personal 
property  ;  but,  as  against  the  other  devisees,  they  not  being  parties  to 
the  judgment,  nor  to  the  supersedeas  bond,  the  lapse  of  six  years  after 
the  payment  of  the  judgment  by  surety,  before  filing  a  bill  in  equity  to 
reach  the  lands  devised,  is  a  bar  to  any  relief.      Vanderveer  v.  Ware,  606. 

ATTACHMENT. 

1.  By  whom  issued. — An  attachment  issued  by  a  deputy-clerk — that  is,  one 

duly  appointed  and  qualified— or  an  affidavit  administered  by  him,  is 
not  void  for  want  of  authority.     Minniece  v.  Jeter,  222. 

2.  Levy;  what  is  .sufficient. — To  constitute  a  levy    of  an  attachment  on  per- 

sonal property,  the  officer  must  assume  dominion  over  the  property  :  he 
must  not  only  have  a  view  of  it,  but  must  assert  his  title  to  it  by  such 
an  act  as,  but  for  the  protection  of  the  process,  would  make  him  liable 
as  a  trespasser.     Abrams  v.  Johnson,  465. 

3.  Attachment  to  enforce  lien  for  advances   to   make  crop. — The  remedy  by 

attachment,  to  enforce  the  statutory  lien  for  such  advances,  is  subject 
to  the  same  limitations  and  restrictions  that  are  imposed  on  the  landlord, 
and,  can  only  be  issued  upou  an  affidavit  which,  when  fairly  construed, 
discloses  the  existence  of  a  particular  contract  within  the  terms  of 
the  statute,  and  a  state  of  facts  which  authorizes  the  writ  upon  that 
contract.     Flexner  &  Lichten  v.  Dickerson,  129. 

4.  Same;  affidavit. — An  affidavit  which  states  that  the  defendant  is  indebted 

to  the  plaintiffs  in  a  specified  sum,  "  for  advances  made  to  him  to 
make  a  crop  in  said  county  for  the  year  1878,  and  that  he  has  removed 
a  part  of  the  crop  made  by  him,   on  which  the  lien  was  given,  without 
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the  consent  of  said  plftintiflfs,"  does  not  show  a  substantial  compliance 
with  the  requisitions  of  the  statute,  and  is  fatally  defective,     lb.  129, 

5.  Ameiubnent  of  affidavit. — Defects  of  form  in  the  affidavit,  as  under  the 

general  attachment  law  (Code,  §3315),  are  amendable,  but  defects  of 
substance  are  incurable.     lb.  129. 

6.  Savie;  what  are  mailers   of  eubsiance. — The   matters   of  substance,  which 

must  be  stated  or  shown  in  such  affidavit,  are,  that  advances  were  made 
in  horses,  mules,  oxen,  necessary  provisions,  or  farming  tools  and 
implements,  or  in  money  to  purchase  the  same,  the  amount  being 
stated,  to  enable  the  defendant  to  make  a  crop  ;  that  a  written  note  or 
obligation  was  taken,  declaring  that  such  advances  were  made  bona  fide 
for  the  purpose  of  enabling  the  defendant  to  make  a  crop,  and  that 
without  them  it  would  not  be  in  his  power  to  procure  the  necessary 
teams,  provisions,  &c.,  to  make  a  crop;  also,  the  registration  of  the 
writing,  as  required  by  the  statute,  and  the  existence  of  one  of  the 
causes  for  which  an  attachment  may  be  sued  out.     lb.  129. 

ATTORNEY  AT  LAW. 

1.  Attorney's  lien. — An  attorney-at-lnw  has  no  lien  on  lands,  for  professional 

services  rendered  for  the  owner  thereof  in  a  suit  which  sought  to  sub." 
jeci  them  to  an  unfounded  claim  or  liability.  Hinson  v.  bfamble  &  Boil- 
ing, 605. 

2.  Same;  on  statutory  separate  estate  of  married  icoman. — Prior  to  the  passage 

of  the  act  approved  March  1st,  1881,  amending  section  2711  of  the  Code 
(Sess.  Acts  1880-81,  p.  36),  professional  services  rendered  by  an  attor- 
ney-at-law  in  defending  the  title  to  property  belonging  to  the  statutory 
separate  estate  of  a  married  woman,  were  not  chargeable  upon  her 
estate.     lb.  605. 

3.  Solicitors  in  chancery  ;  appearance  for  adverse  parties. — The  complainant's 

solicitors  in  a  chancery  cause  may,  without  impropriety,  prepare  and 
sign  formal  answers  for  any  of  the  defendants  who  admit  the  allegations 
of  the  bill  and  make  no  defense.     Cargile  v.  Bagan,  288. 

4.  Action  against  auditor ;  v/hen  Skitoiney  m&y  maiut&in.  Brewer  v.  Watson,  S8., 

AUDITOE, 

1.  Auditor's  duties ;  wlien  ministerial. — The  State  auditor  is  denominated  in 

the  constitution  an  executive  officer,  but  many  of  his  duties  are  minis- 
terial, and  others  are  ^wasi-judicial ;  and  his  custodj'  of  the  "  Tax- 
Ledger,"  as  this  court  has  decided  (Brewer  v.  Watson,  61  Ala  310), 
involves  a  ministerial  duty.     Brewer  v.  Watson,  88. 

2.  When  action  lies  against  auditor  by  attorney ;  what  damages  are  recoverable. 

An  action  lies  against  the  State  auditor,  in  favor  of  an  attorney,  on 
account  of  his  refusal  to  allow  the  latter  to  inspect  the  "Tax-Ledger" 
showing  the  entries  relating  to  the  accounts  of  a  tax-collector,  by  whom 
the  attorney  was  employed  ;  and  nominal  or  compensatory  damages 
may  be  recovered,  without  proof  of  malice,  or  an  intent  to  injure  on 
the  part  of  the  defendant  ;  but,  if  the  complaint  alleges  that  the  refusal 
was  "malicious,  and  with  intent  to  injure  the  plaintiflf,"  proof  of  such 
malice  or  intent  is  necessary  to  authorize  a  recovery  of  vindictive 
damages,     lb.  88. 

3i  Same, — To  sustain  such  an  action,  it  is  not  necessary  that  the  auditor 
should  ha,\e  known,  at  the  time  of  his  refusal,  the  attorney's  agency 
or  employment  by  the  tax-collector  ;  it  is  sufficient  if  he  had  reason- 
able grounds  to  be  advised  of  it. — lb.  88, 

4.  Same ;  relevancy  of  evidence  as  to  tax-collector'  claim. — In  such  action,  it 
appearing  that  the  plaintiff  was  employed  by  a  tax-collector  to  procure 
the  allowance  of  a  claim  by  the  auditor  for  an  alleged  excess  or  over- 
payment of  taxes,  as  shown  by  the  books  in  the  auditor's  office,  his 
compensation  depending  oa  the  allowance  and  amount  of  the  claim  ; 
evidence  in  relation  to  the  state  of  the  accounts  between  the  tax-collec- 
tor and  the  State,  is  too  remote  from  the  issue,  and  is  ixrelevant.     lb.  88, 
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5.  Auditor's  certificuie   to  purchaser  redeeming  lands  sold  for  taxes. — When 

lands  have  been  sold  for  unpaid  taxes,  and  bought  it  in  by  the  State, 
the  auditor's  certificate  to  a  person  redeeming,  which  purports  to 
"transfer  all  the  right  and  title  of  the  State  secured  by  said  purchase," 
would  probably  be  claim  and  color  of  title,  as  an  element  of  adverse 
possession,  but  is  not  admissible  evidence  as  a  muniment  of  title,  with^ 
out  other  evidence  showing  a  compliance  with  all  the  statutory  pro- 
visions regulating  and  authorizing  sales  of  lands  for  unpaid  taxes. 
Boykin  v.  Smith,  294. 

6.  Assessment  of  railroad  property ;  auditor's  duties  and  powers. — Under  the 

provisions  of  the  statute,  the  auditor  is  the  assessor  of  the  property  of 
railroads,  and  there  can  be  no  valid  apportionment  until  he  has  made  the 
assessment.  '  He  has  no  authority  to  assess  back  taxes,  or  the  omitted 
taxes  of  former  years ;  but  he  may  at  any  time  certify  to  the  county 
assessor  the  ascertained  value  of  the  railroad  track  in  the  county,  and 
the  proportionate  value  of  the  rolling-stock,  when  the  facts  have  been 
so  ascertained,  and  shown  by  legal  evidence,  that  he  can  determine 
this  proportionate  value  by  a  clerical  calculation,  which  is  a  mere 
ministerial  act,  and  has  nothing  judicial  in  it.  State  Auditor  v.  Jackson 
County,  143  ;  Perry  and  Hale  Counties  v.  Railroad  Co.,  391. 

7.  Auditor's  certificate   to  county  assessor;  wlien  necessan/.— If  it  were  pro- 

posed to  collect  the  county  taxes  in  this  case  through  the  county  tax- 
collector,  the  court  "would  be  inclined  to  hold  the  auditor's  certificate 
to  the  county  assessor,"  as  to  the  number  ot  miles  of  track  in  the 
county,  the  proportionate  value  of  the  rolling-stock,  &o.,  "a  condition 
precedent  to  the  right  to  make  such  collection  "  ;  but,  the  railroad  being 
in  the  hands  of  a  receiver  appointed  by  the  Chancery  Court,  and  peti- 
tions being  filed  in  the  cause  by  the  county,  asking  that  the  receiver  be 
ordered  to  pay  the  taxes,  the  court  may  require  him  to  do  so,  the 
necessary  facts  being  established,  without  the  auditor's  certificate. 
Perry  and  Hale  Counties  v.  Railroad  Co.,  391. 

BAIL. 

1.  When  refused. — On  application  to  this  court  for  bail,  in  a  case  of  hom- 
icide, after  its  refusal  by  tho  primary  court  or  magistrate,  it  is  a  safe 
rule  to  refuse  bail,  whenever,  on  the  evidence  adduced,  a  presiding 
judge  would  sustain  a  capital  conviction  by  a  jury.     He  parte  Brown,  446. 

BANKRUPTCY. 

1,  Homestead  exemption  of  bankrupt;  ,amenddble  defects  of  claim,  and  conclu- 

siveness of  allowance  by  assupiee. — By  the  express  language  of  the  late 
bankrupt  law,  the  bankrupt's  title  to  his  homestead  exemption  did  not 
pass  to  his  assignee  in  bankruptcy;  and  where  he  included  in  his 
schedule  all  bis  lands,  claiming,  as  a  homestead  exemption  therein, 
"real  estate  to  the  value  of  $500,"  but  without  designating  any  par- 
ticular portion,  this  is  an  amendable  defect,  of  which  advantage  can  not 
be  taken  in  a  subsequent  collateral  proceeding;  and  the  assignee  having 
set  apart  to  him,  as  exempt,  the  homestead  on  which  he  was  then  resid- 
ing, and  which  did  not  exceed,  in  quantity  or  value,  more  than  was 
then  allowed  by  law,  and  reported  his  action  to  the  court  of  bank- 
ruptcy, this  action  is  conclusive,  until  set  aside  by  that  court,  in  a  pro- 
ceeding of  which  the  bankrupt  had  notice.      Walker  v.  Carroll,  61. 

2.  Allowance  of  vendor's  lien  by  court  of  bankruptcy;  when  not  conclusive  on 

bankrupt. — The  assignee  of  a  note,  given  for  the  purchase-money  of 
land,  but  showing  on  its  face  a  waiver  of  the  vendor's  lien,  having  filed 
a  petition  in  the  court  of  bankruptcy,  after  the  allotment  to  the  bank- 
rupt purchaser  of  a  homestead  exemption  in  the  lands,  asserting  a 
vendor's  lien  on  all  the  lands,  but  not  making  the  bankrupt  himself  a 
party;  a  decree  declaring  a  lien  in  his  favor  is  not  binding  on  the  bank- 
rupt, and  does  not  affect  his  title  to  his  homesteevd  exemption,    lb.  61, 
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3.  Decree  of  sale    by    court  of  bankruptcy  ;  effect  on  bankrupt's  homestead 

exemplion. — The  bankrupt's  title  to  his  homestead  exemption  is  not 
affected  by  a  decree  of  the  court  of  bankruptcy,  rendered  on  the  petition 
of  the  assignee  in  bankruptcy,  and  ordering  a  sale  of  all  the  lands 
included  in  the  bankrupt's  schedule;  to  which  petition  he  was  not  made 
a  party,  and  which  was  filed  after  his  homestead  bad  been  set  apart  to 
him  by  the  assignee,     lb.  61. 

4.  Order  refusing  injunction  of  sale  ;  conclusiveness  of. — The  bankrupt  having 

filed  his  petition,  addressed  to  the  judge  of  the  District  Court  in  bank- 
ruptcy, asserting  his  right  of  homestead  exemption,  and  praying  an 
injunction  of  the  sale  under  the  decree;  which  petition  being  overruled 
by  the  judge,  and  the  injunction  refused,  was  not  further  prosecuted; 
held,  that  this  ruling  did  not  amount  to  the  dignity  of  res  -adjudicata  as 
to  the  right  of  homestead.     lb.  61. 

5.  Effect  of  bankruptcy  on  vendor's  rights. — In  ejectment,  or  the  corresponding 

statutory  action,  the  plaintiff  makes  out  aprima  facie  right  of  recovery, 
when  he  shows  that  he  sold  the  land  to  the  defendant  (or  his  ancestor), 
but  retained  the  legal  titile  iu  himself  until  the  purcha=;e-money  was 
paid,  and  that  full  payment  has  never  been  made,  or  when  the  fact  of 
payment  is  controverted;  but  his  right  of  recovery  would  be  defeated,  by 
proof  of  the  fact  that  he  had  become  a  voluntary  bankrupt  in  the  mean- 
time.    Clements  v.  laylor,  363. 

BANKS. 

1.  Bank  check;  when  ope7'ates  as  paymeiit  or  merger. — Where  the  debtor  pro- 

posed, by  letter,  to  remit  a  draft  on  New  York,  "  in  payment  of  bill  in 
full";  and  his  offer  was  accepted  by  the  creditor,  who  acknowledged  the 
receipt  of  the  draft  in  full  payment  of  the  account:  held,  that  the  creditor 
could  not  afterwards  maintain  an  action  on  the  account,  his  only  remedy 
.  against  the  debtor  being  on  the  indorsement  of  the  draft;  though  the 
rule  would  be  different  iu  a  case  of  forgery,  fraud,  or  misrepresentation. 
Day  V.  Thompson,  269. 

2.  Same ;  subsequent  insolvency  of  bank. — The  bank,    whose  draft  or   check 

was  thus  remitted  by  the  debtor,  being  at  the  time  in  good  financial 
standing  and  repute,  its  subsequent  insolvency,  though  occurring  only 
a  few  days  afterwards,  does  not  vitiate  the  payoieut,  the  good  faith  of 
the  debtor  in  the  ti-ansaction  not  being  impugned,    -lb.  269. 

3.  National    banks;    constitutionality    of. —  National    banking    corporations, 

organized  under  the  acts  of  Congress  providing  for  their  creation,  are 
agencies  or  instruments  of  tno  general  government,  designed  to  aid 
iu  the  administration  of  an  important  branch  of  the  public  service, 
and  are  an  appropriate  constitutional  means  to  that  end.  Pollard  v. 
The  State,  628. 

4.  Same;  taxation  by   State.— ka  the   power  to  tax  necessarily  involves  the 

power  to  impede  and  defeat  the  operation  of  these  agencies,  if  not  to 
destroy  their  existence,  the  several  States  possess  the  constitutional 
power  to  tax  them,  only  at  the  rate,  in  the  manner,  and  on  the  condi- 
tions authorized  by  the  acts  of  Congress,  as  the  law-making  power  of 
the  general  government,  lb.  628. 

5.  Same. — The    power  of    the     several    States    to     tax     these    national 

banks  is,  by  the  express  words  of  the  act  of  Congress  (U.  S. 
Rev.  Stat.  §  5219),  "subject  to  the  restriction,  that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State";  which 
restriction  requires,  and  only  requires,  that  the  amount  of  tax  imposed, 
and  the  system  of  assessment  applied  to  shares  of  stock  in  national 
banks,  shall  be  substantially  the  same  as  are  imposed  and  applied  to 
other  moneyed  capital  generally,  lb.  628. 

6.  Same;  exemption  of  State  bonds;  deduction  of  indebtedness  from   "money 

loaned  and  solvent  credits,  "  and  for  stock  invested  in  other  property.  — The 
provision  of  the  revenue  law  which  exempts    from    taxation  money 
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invested  in  Sttite  bonds  (Code,  §  358,  subd.  2),  is  sanctioned  by  the 
immemorial  custom  of  good  faith,  financial  integrity,  and  public 
honesty,  a  violation  of  which  is  not "  to  be  presumed  to  have  been 
intended  by  Congress,  and  is  not  an  unfriendly  discrimination  against 
capital  invested  in  national  banks  ;  but  the  provisions  which  authorize 
the  tax-payer  to  deduct  his  indebtedness  from  the  amount  of  "  money 
loaned  and  solvent  credits,"  taxing  onJj'  the  excess,  and  exempt  from 
taxation,  of  the  "capital  stock  of  incorporated  companies  created  under 
any  law  of  the  State,"  "such  portion  thereof  as  may  be  invested  in 
property  and  taxed  otherwise  as  property,"  and  limit  municipal 
taxation  upon  such  corporations  {lb.  §  362,  subd.  8,  10),  in  their 
operation  upon  moneyed  capital,  discriminate  unfavorably  against 
shareholders  in  national  banks,  and  are,  to  that  extent,  violative  of  the 
act  of  Congress.  lb.  628. 
7.  Same.^Kence  it  follows  that,  prior  to  the  passage  of  the  act  approved 
December  8th,  1880,  providing  for  the  taxation  of  shares  in  national 
banks  (Sess.  Acts  1880-81,  pp.  7-8j,  there  was  no  statute  of  force 
here,  under  the  provisions  of  which  a  valid  assessment  of  taxes  could 
be  made  upon  shares  of  stock  in  national  banks  ;  and  whether  that  act 
is  so  framed  as  to  harmonize  existing  provisions  of  the  revenue  law 
with  the  requirements  of  the  act  of  Congress  (U.  S.  Rev  Stat.  §  5219), 
as  judicially  construed,  is  a  question  not  presented  by  the  record 
lb.  628. 

BILL  OP  EXCEPTIONS. 

1.  Construction  of. — When  the  bill  of  exoeptibns   recites,  in  detail,  the  evi- 

dence introduced  by  both  parties,  and  then  adds,  "Upon  this  evidence, 
the  defendants  asked  the  court,  in  writing,  to  charge  the  jury  as  follows: 
'If  the  jury  believe  all  the  evidence,  they  will  find  for  the  defendants'  "; 
this  shows  with  sufficient  certainty  that  the  evidence  recited  is  the  sub- 
stance of  all  that  was  introduced.  (Overruling  Kirksey  v.  Hardaway, 
41  Ala.  330,  and  Bridges  v.  Cribhs,  4 1  Ala.  367.)      Walker  v.    Carroll,  61. 

2.  Exception  to  charge:  when  sufficient. — Where  the  bill  of  exceptions  sets  out 

a  charge  given  by  the  court,  and  adds,  "To  which  charge,  as  given  by 
the  court,  the  plaintiffs  take  a  nonsuit,  with  leave  to  file  a  bill  of  excep^ 
tions,  and  they  pray  that  this  their  bill  of  exceptions  be  signed,"  &c.,  this 
does  not  show  an  exception  to  the  charge  of  the  court.  Hangerford  v, 
Moore,  232. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Giving  bill  or  note  for  antecedent  debt;  when  opei-ates  as  payment.— By  the 
general  commercial  law,  both  m  England  and  the  United  States,  a  ne- 
gotiable bill  or  note,  when  given  for  an  antecedent  debt,  is  presumed  to 
be  intended  only  as  collateral  or  addition \1  security,  and  does  not  dis- 
charge the  debt,  unless  intended  and  accepted  as  an  absolute  paymenti 
Dag  V.  Thompson,  269. 

%  Bank  check;  when  operates  as  payment  or  merger. — Where  the  debtor  pro-. 
posed,  by  letter,  to  remit  a  draft  on  New  York,  "in  payment  of  bill  in 
full''  ;  and  his  oflfer  was  accepted  by  the  creditor,  who  acknowledge 
the  receipt  of  the  draft  in  full  payment  of  the  account ;  held,  that  the 
creditor  could  not  afterwards  maintain  an  action  on  the  account,  his 
only  remedy  against  the  debtor  being  on  the  indorsement  of  the  draft ; 
though  the  rule  would  be  difi'erent  in  a  case  of  forgery,  fraud,  or  mis- 
representation,    lb.  269. 

3.  Same;  subsequent  insolvency  of  bank. — The  bank,   whose  draft  or  check 

was  thus  remitted  by  the  debtor,  being  at  the  time  in  good  financial 
standing  and  repute,  its  subsequent  insolvency,  though  occurring  only 
a  few  days  afterwards,  does  not  vitiate  the  payment,  the  good  faith  of 
the  debtor  in  the  transaction  not  being  impugned,  lb.  269. 
1,  Indorsement  of  commercial  paper;  admissibility  of  parol  evidence  to 
vary, — The   conti-act  evidenced  by  a  regular  indorsement  of  a  bijl  of 
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note  is  fixed  and  defined  by  law,  and  parol  evidence'cau  not  be  received 
to  change  or  modify  it  ;  and  although  there  are  recognized  exceptions 
to  this  general  rule,  and  some  conflict  in  the  cases  applying  these  ex- 
ceptions, the  court  is  not  willing  to  extend  them,  to  the  manifest  im- 
pairment of  the  value  of  commercial  paper,  and  the  infringement  of  a 
salutary  rule  of  evidence.     1  b.  269. 

5.  Negotiable  paper ;  rights  of  holder ;  burden  of  p-oof. — "When  a  valid  defense 

is  shown  to  exist  as  between  the  original  parties  to  negotiable  paper, 
and  the  holder  claims  protection  against  it,  the  onus  is  on  him  to  show 
that  he  acquired  the  paper  in  good  faith,  for  valuable  consideration, 
without  notice  of  such  defect,  and  before  maturity  :  if  he  acquired  it 
after  maturity,  he  is  put  on  inquiry,  and  is  chargeable  with  notice. 
Chambers  v.  Falkner,  449. 

6.  Set-off  by  maker,  against  payee  oj  note;  when  available  against  assignee. 

A  bank  debtor  having  transferred  to  the  bank,  as  collateral  security,  a 
note  held  by  him  against  a  third  person  ;  and  bis  surety  having  paid 
the  debt  to  the  bank,  and  taken  from  the  bank,  by  agreement  with  him, 
an  assignment  of  the  note  held  as  collateral;  held,  in  an  action  on  the 
note  by  the  surety,  that  the  maker  could  not  set  off  a  demand  against 
the  payee,  or  principal  debtor,  acquired  after  notice  of  the  transfer  to 
the  bank  :  that  the  assignment  to  the  surety  related  back  to  the  time 
when  the  note  was  transferred  to  the  bank,  against  which  subsequent 
equities  could  not  be  asserted.     Letvis  v.  Faber,  460. 

7.  Fraudulent  transfer  of  note. — It  is  no  defense  to  an  action  at  law  by  the 

translerree  of  a  promissory  note,  against  the  maker,  that  the  transfer 
was  made  with  the  intent  to  defraud  the  creditors  of  the  transferror, 
the  maker  then  being  a  creditor  as  surety  on  a  contingent  liability. 
Wood  &  Houston  v.  Steele,  436. 

8.  Note  given  for  purchase-money  of  land. — When  the  vendor  of  lands  executes 

ft  conveyance  to  the  purchaser,  and  takes  a  note,  with  personal  security, 
for  the  purchase-money,  this  is,  at  least  prima /acie,  a  waiver  and  aban- 
donment of  his  vendor's  lien  ;  aad  an  assignee  of  the  note  cannot  ac- 
quire any  greater  rights  than  the  vendor  himself  had.  Walker  v. 
VarroU,  61. 

BONDS. 

1.  Injunction  bond ;  condition  construed. — An  injunction  bond,  conditioned  to 

pay  "all  damages  which  any  person  may  sustain  by  the  suing  out  of 
said  injunction,  if  tlie  same  is  dissolved  by  (he  said  Chancery  Court,'^  is  to 
be  construed  as  if  it  were  conditioned,  in  the  language  of  the  statute 
which  was  of  force  when  it  was  executed,  to  pay  "  all  damages  which 
any  person  may  sustain  by  the  suing  out  ot  such  injunction,  if  the 
same  is  dissolved"  (Code  §3871),  and  binds  the  sureties  on  a  dissolution 
of  the  injunction  by  this  court,  on  an  appeal  from  an  interlocutory 
order  refusing  to  dissolve  it.     Boiling  v.   Tate,  417. 

2.  Same ;  counsel  fees  as  damages. — In  an  action  on  an  injunction  bond,  con- 

ditioned as  the  statute  prescribes  (Code,  §3871),  counsel  fees  are  re- 
coverable as  a  part  of  the  damages,  for  services  rendered  in  this  court 
on  appeal,  as  well  as  in  the  court  below.  (Overrnliug  Ferguson  v.  Baber, 
24  Ala.  402  ;  and  Bullock  v.  Ferguson,  30  Ala.  227. )  But  the  recovery 
is  limited  to  fees  for  services  rendered,  in  either  court,  in  procuring  the 
dissolution  of  the  iniunction,  and  does  not  extend  to  all  the  services 
rendered  in  the  suit  in  which  the  injunction  was  sued  out.     lb.  417. 

3.  Same;  depreciation  of  mortgaged  p)'operty. — When  an  injunction  is  obtained, 

restraining  the  sale  of  property  under  a  power  contained  in  a  mortgage, 
and  it  is  afterwards  dissolved  ;  in  an  action  on  the.in junction  bond,  the 
depreciation  in  the  value  of  the  mortgaged  property  while  the  injunc- 
tion was  of  force,  causing  it  to  sell  for  less  than  the  amount  of  the  se- 
cured debt,  is  recoverable  as  a  part  of  the  damages  sustained,     lb.  417. 

4.  Same;  travelling  expenses- —  The  plaintiTs  travelling  expenses  in  attend- 

ing the  sale  of  the  mortgaged  property,  after  the  dissolution  of  the  in- 
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junction,  coming  from  Pensacola,  Florida,  to  Greenville,  Alabama,  "are 
but  an  accident  of  the  particular  case,"  and  can  not  be  recovered  as  a 
part  of  the  damages  in  an  action  on  the  injunction  bond. —Boiling  v. 
Tate,  417. 

5.  Liabiliiy  of  sureties. — In  an  action  on  a  penal  bond,  the  liability  of  the 

sureties  is  the  same  as  that  of  the  pnncipal ;  and  when  they  are  sued 
alone  on  the  bond,  the  fact  that  they  are  sureties  should  exert  no  influ- 
ence in  the  assessment  of  the  damages,     lb.  417. 

6.  Official  bond  of  city  clerk  of  Montgomery. — Liability  of  sureties,  and  term 

of  office  of  clerk.      City  Council  of  Montijomery  v.    Hughes,  201. 

7.  County  bonds  of  Butler,   wider  special  statute.  — As   to   summary   remedy 

against  county  treasurer,  and  liability  of  county  for  interest.  Caldwell 
V.  Dunklin,  461. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Contract  icitli  borrower  and  shareholder,  in  form  of  lease,  construed  as  mort- 

gage.— In  this  case,  it  was  shown  that  a  building  and  loan  association, 
organized  under  the  general  law  (Rev.  Code,  $§  l7o5-Gl),  and  having 
power  to  make  loans  to  its  stockholders,  secured  by  mortgage  on  real 
estate,  and  also  to  purchase  and  lease  property  to  them,  advanced 
money  to  one  of  its  stockholders,  or  at  his  instance,  in  the  purchase  of  a 
house  and  lot,  taking  the  title  to  itsplf,  and  leasing  it  to  him,  at  a  stipu- 
lated annual  rent,  payable  monthly;  that  the  association  covenanted  to 
keep  the  premises  insured,  to  the  amount  of  the  money  advanced,  and, 
in  case  of  a  loss,  to  apply  the  proceeds  of  the  insurance  to  rebuilding 
or  repairing  for  the  benetit  of  the  stockholder,  who  covenanted  to  pay 
taxes  and  repairs;  that  the  privilege  was  reserved  to  the  stockholder  to 
become  entitled  to  a  conveyance  in  fee,  at  any  time  during  the  con- 
tinuance of  the  lease,  on  making  payment  of  the  money  advanced;  and 
that  on  partial  payments  being  made,  not  less  than  a  specified  sum,  the 
insurance  and  rent  should  be  proportionally  reduced;  and  the  contract 
was  held  to  be,  in  legal  effect,  a  mortgage,  though  the  writing  was  in 
form  a  lease.     Mobile  Building  and  Loan  Association  v.  Robertson,  382. 

2,  Same;  "usury. — A  stipulation  for  the  payment  of  monthly  rent,  in  a  con- 

tract between  a  building  and  loan  association  and  one  of  its  stock- 
holders, for  the  lease  of  a  house  and  lot  which  the  association  had 
advanced  the  money  to  buy,  taking  the  title  in  its  own  name,  and  bind- 
ing itself  to  covej'  to  him  in  lee  on  re-payment  of  the  money  advanced 
and  expended,  will  be  held  usurious,  when  the  contract  is  declared  to 
be  a  mortgage  at  the  suit  of  the  stockholder,  and  the  monthly  rent 
reserved  is  filteen  per-cent.  of  the  amount  advanced,     lb.  382. 

CERTIORARI. 

1.  Lies  when,  to  judgment  of  municipal  court, — When  the  charter  of  a  muni« 

cipal  corporation  does  not  provide  for  an  appealfrom  the  judgment  of  the 
mayor  or  intendant,  in  a  guctsi-crimiual  proceeding  for  the  violation  of  a 
municipal  ordinance,  the  common-law  writ  ot  certiorari,  from  the  Cir- 
cuit Court,  is  the  appropriate  remedy  to  revise  such  proceedings. 
Camden  v.  Bloch,  236. 

2.  What  is  revisable  ;  trial. — Under  the  common-law   writ  of  certiorari,  when 

issued  to  revise  the  proceedings  of  an  inferior  tribunal,  the  jurisdiction 
of  the  court,  and  the  regularity  of  its  proceedings— that  is,  errors  of 
law  apparent  on  the  record— are  revisable;  but  the  trial  is  not  de  novo, 
and  conclusions  of  fact  can  not  be  reviewed,     lb.  236. 

3.  To  perfect  record.— When  a  lost  record  is  substituted  in  the  primary  court, 

while  the  cause  is  pending  in  the  appellate  tribunal,  a  special  certiorari 
should  be  awarded  to  bring  it  up,  and  the  cause  should  be  continued, 
in  the  discretion  of  the  court,  to  permit  the  perfected  record  to  be 
brought  up;  but  the  action  of  the  court  on  the  motion  for  such  con- 
tinuance is  not  revisable  on  error,     lb.  236. 
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I.    Jurisdiction,  and  General  Principles. 

1.  Bill  to  quiet  title;  ichen  purchaser  can  not  maintain. — When  the  bill    "dis- 

closes no  more  than  an  unquiet  and  unfounded  apprfihension  as  to  the 
validity  ot"  the  complainant's  title  to  lands  of  which  he  is  in  possession, 
"and  a  false  and  clamorous  assertion  of  a  hostile  title"  by  the  defend- 
ants, founded  on  supposed  defects  in  a  deed  executed  by  their  trustee 
to  the  complainant's  vendor,  "  a  court  of  equity  will  not  interfere  to 
quiet  the  one,  or  to  silence  the  other."     March  \).  England,  275. 

2.  When  creditor    may    come  into    equity. — The    creditors  of    a    deceased 

debtor  may  come  into  equity,  to  reach  and  subject  property  frraud- 
nlently  conveyed  by  him  in  his  life-time,  whenever  there  is  a  deficiency 
of  assets  in  the  hands  of  his  personal  representative,  without  first 
exhausting  their  legal  remedies.     Fellows  v.  Lewis,  343. 

3.  Liability  of  lands  descended,  for  debt  of  ancestor;  oontribution  among  heirs. 

When  lands  descended  are  divided  among  the  heirs,  leaving  debts 
unpaid,  the  creditors  have  an  undoubted  right  to  proceed  ag-iinst  them 
in  equity;  and  it  one  or  more  of  the  heirs  discharge  this  common 
liability,  by  agreement  with  the  others,  or  pay  more  than  their  propor- 
tionate share,  they  are  subrogated  to  the  creditors'  rights  to  proceed 
against  the  lands  of  the  others.      Winston  v.  McAlpine,  377. 

4.  Contribution   between  sureties. ^K   surety   may  maintain   a  bill  in  equity 

against  his  co-surety,  for  contribution,  although  he  has  also  a  remedy 
by  action  at  law.     Broughlon  v.  Wimberly,  579 

5.  Injunction  of  illegal  to.i;.— Tax-payers  can  not  enjoin  in  equity  the  collec- 

tion of  a  tax  alleged  to  be  illegal,  unless  there  is  some  ground  of  equi- 
table jurisdiction  connected  wilh  the  illegality.  City  Council  oj  Mont- 
gomery V.  Sayre,  564. 

6.  Same ;  offer  to  pay,  or  to  do  equity.  — The  bill  in  this  case,  seeking  to  enjoin 

the  coliection  of  an  allegal  municipal  tax,  is  wanting  in  equity,  because 
it  shows  that,  after  deducting  the  taxes  alleged  to  be  illegal,  a  balance 
remained  of  taxes  legally  due,  which  had  not  been  paid  nor  tendered; 
nor  was  it  shown  that  the  complainants  had  made  any  effort  to  separate 
the  legal  from  the  illegal  portion;  nor  does  the  bill  contain  any  tender  or 
offer  to  pay.     lb.  564. 

7.  Injunction  of  nuisance. — A  court  of  equity  has  undoubted  jurisdiction  to 

restrain,  by  injunction,  the  commission  or  continuance  of  a  private 
nuisance;  but,  when  the  thing  complained  of  is  not  a  nuisance  per  se, 
and  has  not  been  declared  a  nuisance  by  a  judgment  at  law,  a  case  ot 
pressing  necessity  must  be  shown,  before  the  court  will  interfere  to 
prevent  or  restrain  it.     Kingsbury  v.  Flowers,  479. 

8.  Same;  private  burying-ground. — A  burial-ground  is  not,  per  se,  a  nuisance 

to  a  person  living  in  its  immediate  vicinity  ;  and  when  he  seeks  to  en- 
join the  further  use  of  a  private  burial-ground  near  his  house,  it  is  not 
sufficient  to  allege,  in  general  terms,  probable  injury  to  the  health  of 
his  family  by  the  pollution  of  the  air  and  water,  or  other  injurious  con- 
sequences ;  he  must  state  facts,  from  which  the  court  can  clearly  see 
that  such  consequences  will  most  probably  result.     lb.  479. 

9.  Insolvent  estate;  removal  of  settlement  into  equity — When  an   estate  has 

been  declared  insolvent,  the  settlement  must  proceed  and  be  concluded 
in  the  Probate  Court,  unless  some  question  of  exclusive  equitable  juris- 
diction arises,  which  that  court,  by  reason  of  its  limited  powers,  can 
not  adjudicate  ;  and  neither  the  failure  of  the  administrator  to  answer 
citations  from  that  court,  nor  his  neglect  of  duty  in  the  matter  of  filing 
objections  to  claims  presented  against  the  estate,  nor  both  these  facts 
together,  with  the  additional  averment  that  the  estate  is  in  fact  solvent, 
constitutes  a  sufficient  reason  for  the  removal  ot  the  settlement  into 
equity  at  the  instance  of  the  heirs  and  distributees.  Clark  v.  Eubank, 
245. 
10.  Same . — The  original  bill  having  been  filed  by  creditors  of  a  deceased 
debtor,  whose  estate  had  been  declared  insolvent,  seeking  to  set  aside, 
lis  fraudulent  and   voluntary,  conveyances  made  by  the  debtor  while 
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living,  and  to  snbject  the  property  conveyed  to  the  satisfaction  of  their 
debts;  aqd  the  defendants  having  filed  a  cross-bill,  asking  that  the  credit- 
ors be  required  to  exhaust  the  other  assets  before  subjecting  the  prop- 
erty so  conveyed  to  them  ;  held,  that  under  the  general  prayer,  contained 
in  each  bill,  the  settlement  of  the  estate  was  properly  removed  into  the 
court,  in  order  that  the  assets  might  be  administered  on  this  equitable 
principle.     Fellows  v.  Lewis,  343. 

11.  E(juitable  set-off. — The  surety  on  an  administrator's  official  bond,  being 

indebted  to  his  principal  by  promissory  note,  on  which  a  judgment  at 
law  has  been  rendered  in  favor  of  an  assignee,  may  come  into  equity  to 
enjoin  the  judgment,  and  to  establish  an  equitable  sot-off  against  it,  oa 
account  of  moneys  wbich  he  has  been  compelled  to  pay  as  surety  since 
its  rendition,  on  averment  and  proof  that  the  administrator  is  insolvent, 
and  that  the  note  was  transferred  with  intent  to  defraud  his  creditors. 
.  Wood  &  Houston  v.  Steele,  436. 

12.  Mortyarje ;  when  contract  will  be  construed  to  be. — In  determining  whether  a 

particular  contract  is  a  mortgage,  a  conditional  sale,  or  the  mere  res- 
ervation of  a  right  to  purchase  at  a  future  time  on  specified  terms,  when 
the  whole  contract  is  not  expressed  in  writing  in  clear  and  unambiguons 
words,  each  case  must,  of  necessity,  in  a  great  measure  depend  on  its 
own  peculiar  facts  and  circumstances  ;  but,  while  the  nature  of  the  con- 
tract is  a  matter  of  fact,  often  difficult  to  ascertain,  the  legal  conclu- 
sions to  be  drawn  from  the  facts,  when  ascertained,  are  well  defined  and 
settled.  If  the  transaction  originated  in  negotiations  for  a  loan,  or  se- 
curity for  an  existing  debt,  the  necessities  of  the  debtor  placing  him  at 
a  disadvantage,  courts  of  equity  incline,  in  doubtful  cases,  to  construe 
the  contract  as  a  mortgage,  because  that  is  less  injurious  in  its  conse- 
quences. But,  the  fact  that  the  transaction  thus  originated,  or  that  the 
relation  of  debtor  and  creditor  existed  between  the  parties,  is  not 
always  conclusive ;  since  both  tue  parties  may  intend  not  to  create  or 
to  continue  a  debt,  and  tnere  can  be  no  mortgage  where  there  is  no  loan 
or  debt.  Yet,  when  a  conveyance  of  laud  is  intended  as  security  for  a 
debt,  whether  pre-existing  or  contemporaneously  created,  a  court  of 
equity  wall  hold  it  to  be  a  mortgage,  without  regard  to  its  form,  and 
without  any  express  agreement  between  thie  parties,  but  rather  upon  a 
general  policy  which  they  can  not  contravene  ;  and  it  is  not  necessary 
that  a  note,  bill  or  bond,  or  other  independent  evidence  of  the  debt, 
should  be  taken,  though  the  absence  of  it  is  a  circumstance  adverse  to 
such  construction,  dependent  for  its  weight  upon  the  other  facts  and 
circumstances  with  which  it  may  be  connected.  Mobile  B.  &  L.  Asso- 
ciation V.  Robertson,  382. 

13.  Reformation  of  deed  or  mortgage. — A  court  ot  equity  will  reform  a  deed 

or  mortgage,  by  correcting  a  mistake  in  the  description  of  the  laud  con- 
veyed, when  the  mistake  is  clearly  and  satisfactorily  proved,  and  it  can 
be  corrected  without  injiyy  to  an  innocent  purchaser.  Dozier  v.  Mitchell, 
511. 

14.  Reformation,  by  correcting  mistake  in  description  of  lands  ;  foreclosure,  or 

confirmation  of  sale  under  power. — A  mistake  in  the  description  of  lands 
conveyed  by  a  mortgage,  when  made  to  appear  by  satisfactory  evidence, 
may  be  corrected  by  the  decree  of  a  court  of  equity,  in  like  manner 
with  any  other  written  [instruments  ;  and  when  the  court  has  taken 
jurisdiction  for  that  purpose,  it  may  properly  go  on  and  decree  a  fore- 
closure of  the  mortgage  ;  or,  if  the  lands  have  Iseen  sold  under  a  power 
given  by  the  mortgage,  and  bought  in  by  the  mortgagee,  and  the  mort- 
gagor does  not  impugn  the  fairness  ol  the  sale,  nor  ask  to  have  it  set 
aside,  the  court  may  confirm  the  sale.  McOehee  v.  Lehman,  Dan'  &  Co., 
316. 

15.  Confirmation  of  sole  under  power ;  rents  ayid  profits. — When  a  sale  of  lauds 

under  a  power  in  a  mortgage,  at  which  the  mortgagee  himself  became 
the  purchaser,  is  confirmed  by  the  court,  under  a  bill  for  the  reforma- 
tion of  the  mortgage,  or  under  a  bill  for  an  account  and  cross-bill  for 
reformation  and  confirmation  ;  such  confirmation  relates  back  to  the 
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day  of  sale,  and  the  mortgagor  can  not  claim  the  intermediate  rents  on 
the  statement  of  the  account ;  nor  can  he  claim  the  rent^  of  lands  which 
were  conveyed  by  the  mortgage,  bat  to  which  he  had  only  an  imperfect 
eqaity,  and  which  have  been  recovered  from  the  mortgagee  nnder  the 
superior  outstanding  title.     Ih.  31S. 

16.  Parchfise  at  sole  under  poiaer  in  morUjage;  equitable  relief  against,  at  suit  of 

subsequent  incumbrancer. — 1&  against  a  purchaser  at  a  sale  under  a  mort- 
gage, who  is  not  charged  with  knowledge  of  the  state  of  accounts 
between  the  mortgagor  and  mortgagee,  or  with  notice  of  any  fraud,  op- 
pression, or  other  misconduct,  practiced  by  the  mortgagee,  a  subsequent 
purchaser  or  incumbrancer  is  not  entitled  to  an  account  and  redemption, 
although  he  gave  notice  of  his  interest  at  the  sale.     Smith  v.  Conner,  371. 

17.  Tender,   or  offer  to  do  equity,  by  party  asking  redemption. —Vf hen  subse- 

qnent  purchasers  or  incumbrancers  file  a  bill  in  eqaity,  against  the 
first  mortgagee  and  a  purchaser  under  him,  asking  an  account  and  re- 
demption, and  not  denying  that  there  is  a  balance  due  on  the  mortgage 
debt,  they  must  make  a  tender  in  the  bill,  or  oflfer  to  pay  whatever 
balance  may  be  found  due.     lb.  371. 

18.  Purchase  by  mortgagee,  at  sale  under  power. — When  a  mortgagee  becomes 

himself  the  purchaser  at  a  sale  under  a  power  contained  m  the  mort- 
gage, the  transaction  is  voidable,  at  the  option  of  the  mortgagor, 
seasonably  expressed  ;  and  if  the  mortgagee  re-sells  at  a  profit,  the 
mortgagor  may  claim  the  benefit  of  the  advance  price,  thereby  ratifying 
the  transaction,  or,  at  his  election,  disaffirm  and  set  aside  the  sale 
entirely  ;  but  the  two  remedies  are  antagonistic,  and  he  can  not  parsae 
them  both  at  the  same  time.     Dnzier  v.  Mitchell,  511. 

19.  Redemption;  cfuirges,  and  taxes. — When  a  mortgagor  seeks  a  redemption, 

he  is  required  to  pay  the  mortgage  debt,  with  interest,  and  lawful  charges, 
which  include  taxes  paid  by  the  mortgagee  ;  and  when  he  asserts  his 
right  of  redemption,  as  he  may,  against  a  sub-purchaser  with  notice, 
the  advanced  price  paid  on  the  re-sale  does  not  enter  into  the  accoant. 
lb.  511. 

20.  Same ;  rents  and  profits.  — In  stating  the  accoant  between  the  mortgagor 

and  mortgagee  (or  sub-purchEiser  with  notice),  under  a  bill  for  redemp- 
tion, the  latter  is  chargeable,  in  ordinary  cases,  with  the  fair  and 
reasonable  rents  and  profits  of  the  property  during  his  possession, 
including  therein  a  reasonable  occupation  rent  for  the  portion  of  the 
premises  held  by  himself,  and  such  rents  as  he  received  from  others,  or 
failed  to  collect  through  traud,  willful  default,  or  gross  negligence  ;  but 
the  rents  are  to  be  estimated  upon  the  value  of  the  property  when  he 
took  possession,  and  not  upon  the  increased  value  arising  from  improve- 
ments made  by  him.     lb.  511. 

21.  Same;  repairs  and  waste. — The  mortgagee  in  possession  is  bound  to  make 

all  reasonable  and  necessary  repairs,  and  is  responsible  for  any  loss  or 
damage  caused  by  his  willful  default  ojr  gross  neglect  in  this  regard  ; 
and  also  for  voluntary  waste  committed  by  him,  such  as  pulling  down 
or  improperly  removing  houses  or  buildings  attached  to  the  freehold. 
lb.  511. 

22.  Same ;  rents  and  improvements,  as  against  suh-purchriser . — A  sab-purchaser 

who  bought  in  good  faith,  though  with  notice,  and  held  possession 
under  color  of  title,  is  not  chargeable,  at  the  suit  of  the  mortgagor 
seeking  a  redemption,  with  rent  for  more  than  one  year  before  the 
commencement  of  the  suit,  by  analogy  to  the  statute  which  applies  to 
actions  at  law  (Code,  §  2966);  and  he  is  entitled  to  compensation  for 
improvements  made,  not  exceeding  the  rents  charged  against  him. 
lb.  511. 

23.  Same ;  purchase  at  execution  8(de. — If  the  mortgagee,  while  in  possession 

under  his  purchase  at  his  own  sale,  also  purchase  the  property  at  a  sale 
undor  an  execution  in  favor  ol  officers  ot  court,  against  the  mortgagor, 
in  which  the  lands  were  mi.sdescribed,  he  can  not  claim  a  credit  for  the 
amount  so  paid,  as  an  incumbrance,     lb.  511. 

24.  Waiver  of  objedions  to  sale,  by  acquiescence. — Acquiescence  for  an  nnrea- 
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sonable  length  of  time  in  n  sale  under  a  power  in  a  mortgage,  which  is 
merely  voidable  at  the  election  of  the  person  who  has  the  equity  of 
redemption,  will,  if  unexplained,  operate  as  a  confirmation  of  the  sale, 
and  a  waiver  of  all  objections  to  it  ;  but,  when  tue  sale  is  absolutely 
void,  such  effect  will  not  be  attributed  to  acquiescence,  or  a  failure  to 
seek  redemption,  uiUil  after  the  expiration  of  the  period  prescribed  as 
a  bar  by  the  statute  of  limitations.     Sloan  v.  Frothingham,  593. 

25.  When  junior  mortgagee  may  come  into  equity. — A[junior  mortgagee  may  file 
a  bill  in  equity  against  the  mortgagor  and  the  senior  mortgagee,  asking 
an  account  of  the  mortgage  debts,  and  a  sale  of  the  property  for  the 
payment  of  the  sums  ascertained  to  be  due  on  them  ;  and  he  may 
offer  in  his  bill  to  redeem  from  the  senior  mortgagee,  and  have  the 
property  sold  for  the  satisfaction  of  the  entire  amount  then  due  to  him, 
or  have  the  property  sold  for  both  debts,  and  the  proceeds  of  sale  first 
applied  to  the  older  u.ortgage.     Davis  v.  Cook,  B17. 

86.  Bents  aiid  profits,  as  bettreen  mortgagor  and  mortgagee. — When  the  mort" 
gagor  is  allowed  to  remain  in  possession  after  the  law-day  of  the  mort- 
gage, although  default  has  been  made  in  the  payment  of  the  secured 
debt,  he  is  entitled  to  take  the  rents  and  profits  to  his  own  use.  unless 
they  are  specifically  pledged;  and  the  mortgagee  can  not  assert  a  right 
to  them,  as  a  legal  incident  of  the  mortgage,  although  he  may  claim 
and  intercept  them  by  exercising  either  his  legal  or  equitable  remedies; 
that  is,  bj'  notice  to  the  tenant  to  pay  the  rents  to  him  as  they  accrue, 
oi:  by  entry  on  the  lands,  or  by  recovering  the  possession  by  action  at 
law,  or  by  filing  a  bill  for  foreclosure,  and  having  a  receiver  of  the 
rents  and  profits  appointed;  but  merely  filing  a  bill  for  foreclosure, 
without  the  appointment  of  a  receiver,  does  not  interfere  with  the 
mortgagor's  right  to  the  rents  and  profits.     Scott  r.  Ware,  174. 

27.  Receiver;  when  appointed  under  bill  for  foreclosure. — The  appointment  of  a 

receiver  is  not  a  matter  of  course  under  a  bill  for  the  foreclosure  of  a 
mortgige;  to  authorize  such  appointment,  it  must  be  clearly  shown,  by 
allegation  and  proof,  that  the  mortgage  security  is  inadequate,  and  that 
the  mortgagor  is  insolvent;  or  fraud,  or  imminent  peril  to  the  rights  of 
the  mortgagee,  must  be  established,     lb.  174. 

28.  Same;  under  creditors'  bill,  filed  by  mortgagee.  —The  mortgagee  haying  filed 

a  general  creditors'  bill,  against  the  executor  and  devisees  of  the 
deceased  mortgagor,  with  others  holding  under  them;  alleging  the 
insolvency  ot  the  executor,  and  that  he  was  relieved  by  the  will  from 
giving  any  bond,  and  asking  the  appointment  of  a  receiver  to  take  pos- 
session of  all  the  property  of  the  estate,  including  the  mortgaged 
lands;  this  does  not  fasten  any  lien  on  the  rents  and  profits  of  the  mort- 
gaged lands,  as  in  favor  of  the  complainant  as  mortgagee,  nor  in  any  way 
enure  to  his  benefit  as  mortgagee;  since  the  possession  of  the  receiver  is 
taken  and  held  for  the  benefit  of  the  parties  to  the  suit,  and  strangers 
can  not  claim  any  benefit  from  it.     lb.  174. 

29.  Same;  rents  and  profits  in  lumds  of  receiver,  after  dismissal  of  bill. — Such 

bill  having  been  dismissed  on  demurrer,  because  it  showed  that  the  com- 
plainant's debt  was  barred  by  the  statute  of  limitations,  but  without 
prejudice  to  the  rights  of  the  complainant  as  mortgagee,  the  rents  and 
profits  in  the  hands  of  the  receiver  belong  to  the  devisees,  or  to  those 
who  have  succeeded  to  their  rights;  and  the  mortgagee  can  not  claim 
,  them  in  the  hands  of  the  receiver,  nor  intercept  them  by  filing  a  bill  to 
foreclose  his  mortgage,     lb.  174. 

30.  Transfer  of  receivership  from   one   cause  to  another. — Cases  may  arise,  in 

which  it  would  be  the  duty  of  the  court,  on  dismissing  a  bill,  to  retain 
the  custody  of  the  property  and  funds  in  controversy,  and  to  continue 
the  receivership;  or  even  to  transfer  the  receivership  to  another  suit,  then 
pending  in  the  court,  between  the  same  parties,  and  involving  their 
rights  and  equities  in  and  to  the  same  property;  but  such  transfer  could 
never  be  ordered,  unless  the  second  suit  presented  a  state  of  facts  which 
would  have  authorized  the  appointment  of  a  receiver  in  the  first 
instance,    lb.  174. 
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31.  Resulting  trust  in  lands;  exchange  of  trads. — When  a  tract  of  land,  bought 

by  the  husband  with  money  belong  to  the  wife,  is  sold  and  exchanged 
by  him  for  another  tract,  the  exchange  does  not  affect  her  right  to  pur- 
sue her  money  and  fasten  a  trust  on  the  lands  received  in  the  exchange. 
Walker  v.  E Hedge,  51. 

32.  Secret  or  resulting  trust;  against  whom  asserted. — A  latent  equity  in  lands, 

such  as  a  right  to  charge  them  in  equity  with  a  resulting  trust  in  favor 
of  the  person  whose  money  W^s  used  in  paying  for  them,  can  not  prevail 
against  "the  title  of  creditors,  or  purchasers  for  a  valuable  considera- 
tion, without  notice."  (Code,  §  2200.)     lb.  51. 

33.  Same  ;  who  are  creditors,  and  rohen  chargeable  with  notice. — The  term  cred- 

itors, as  used  in  this  statute,  means  judgment  creditors  having  a  lien  ;. 
and  if  a  suit  is  pending  to  enforce  a  trust  in  the  lands  when  the  lien  of 
the  creditor  attaches,  he  is  chargeable   with   constructive  notice  of  it, 
and  can  not  claim  the  protection  of  the  statute.     lb.  51. 

34.  Same;   rights  of  }vir chaser  at  execution  sale. — When  a  creditor  purchases 

under  his  own  execution,  although  he  may  be  chargeable  with  construc- 
tive notice  of  a  latent  equity  or  trust,  he  nevertheless  acquires  all  the 
rights  of  the  defendant  in  execution,  against  whom  the  trust  is  claimed 
and  asserted.'    lb.  51. 

35.  Decree  in  chancery  against  husband,  declaring  trust  in  land  in  favor  of  wife  ; 

effect  as  evidence  against  creditor  of  husband. — A  decree  in  chancery 
against  the  husband,  declaring  a  trust  in  favor  of  the  wife  in  lands 
purchased  and  partly  paid  for  with  moneys  belonging  to  her,  and  vest- 
iug  the  title  in  her  to  the  extent  of  her  moneys  so  used,  is  not  evidence 
against  a  creditor  of  the  husband,  who  was  not  made  a  party  to  the 
suit,  and  whose  debt  was  created  before  the  bill  was  filed  ;  conse- 
quently, when  the  wife  seeks  to  enjoin  an  actiou  at  law  by  the  cred- 
itor, founded  on  a  purchase  at  execution  sale  on  his  judgment,  she 
must  prove  the  investment  of  her  moneys  in  the  laud,  without  the  aid 
of  the  decree,     lb.  51. 

36.  Contracts  with  trustees ;   when  enforced  against  trust  estate.—The  contracts 

of  trustees,  though  for  the  benefit  ot  the  trust  estate,  impose  upon 
them  a  personal  liability  only,  in  the  absence  of  statutory  provisions  to 
the  contrary  ;  but,  when  the  trustee  is  also  one  of  the  beneficiaries  of 
the  trust  estate,  the  person  who  has  rendered  services  for  the  estate  at 
his  instance,  and  has  obtained  a  judgment  at  law  against  him,  with  an 
executiot  thereon  returned  unsatisfied,  may,  by  bill  in  equity,  reach 
and  subject  his  interest  in  the  trust  estate.     Dickinson  v.  Conniff,  581. 

37.  Trustee's  power  to  erect  improvements. — The  principle  is  well  settled,  that 

a  trustee  may  make  necessary  repairs,  and  should  always  be  reimbursed 
for  the  cost  of  necessary  improvements  rendering  permanent  benefit  to 
the  trust  estate,  unless  prohibited,  either  expressly,  or  by  clear  impli- 
cation, by  the  terms  of  the  instrument  creating  the  trust  ;  but,  when  a 
testamentary  trustee,  being  the  testator's  widow,  is  authorized  and 
directed  to  keep  his  estate  together  in  her  possession,  and  to  apply  the 
rents  and  profits  to  the  support  of  herself  and  children,  until  the  young- 
est attains  its  majority,  with  power  to  sell  and  reinvest  in  other  prop- 
erty, she  has  no  power  to  erect  permanent  improvements  on  a  vacant 
lot,  to  the  extent  of  four  times  its  value,     lb.  581. 

38.  Liability  of  trustee  for  rents  or   waste. — When  a  testamentary  charge,  on 

lands,  in  lavor  of  an  infant,  is  enforced  against  a  purchaser  at  sale 
under  execution,  as  a  irxmtee  in  invitum,  he  will  not  be  charged  w'ith 
waste,  nor  with  more  rents  than  he  actually  received,  except  under  cir- 
cumstances which  would  authorize  a  similar  charge  against  an  express 
trustee.     Ilill  v.  Jones,  214. 

39.  Contracts  of  executors. —The   contracts   of  executors  and  administrators, 

even  when  relating  to  matters  necessary  to  the  execution  of  their  trusts, 
like  the  contracts  of  other  trustees,  are  only  binding  on  them  personally, 
and  do  not  create  any  liability  against  the  estate  ;  and  actions  against 
them,  pn  such  contracts,  must  be  personal,  and  judgments  de  bonis 
propriis.     Vanderveer  v.  Ware,  606. 
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40,  Judfjment  against  executor  ;  payment  by  surety,  and  assignment  to  him;  remedy 

against  lands  devised ;  statute  of  limitations. — When  a  judgment  has  been 
rendered  against  an  executor,  on  a  debt  due  by  the  testator,  and  is 
atfirmed  on  appeal,  against  him  and  his  surety  on  the  supersedeas  bond  ; 
if  the  surety  pays  the  affirmed  judgment,  and  takes  an  assignment  of  it 
to  himself,  he  may,  by  bill  in  equity,  alleging  the  insolvency  of  the 
executor,  reach  and  subject  any  personal  assets  remaining  nnadmin- 
istered  in  the  hands  ot  the  executor,  and  also  his  individual  interest  in 
the  estate,  both  lauds  and  personal  property  ;  but,  as  against  the  other 
devisees,  thej'  not  being  parties  to  the  judgment,  nor  to  the  supersedeas 
bond,  the  lapsQ  of  six  years  after  the  payment  of  the  judgment  by  the 
surety,  belore  fling  a  bill  in  equity  to  reach  the  lands  devised,  is  a  bar 
to  any  relief.     lb.  606. 

41.  Statutory  separate   estate   of   mairied  wonmn;  hoic  charged  and  subjected. 

The  liability  of  a  married  woman's  statutory  separate  estate,  for  claims 
which  are  by  law  chargeable  upon  it,  can  only  be  enforced  by  action  at 
law,  in  the  form  prescribed  by  the  statute  :  a  bill  in  equity  can  not  be 
maintained  for  that  purpose.  Ilinson  v.  Oamble  &  Boiling,  6U5. 
42v  Contracts  of  married  woman  ;  effect  of  statute  and  decree  in  chancery  relieV' 
ing  of  disabilities  of  coverture. — The  statute  authorizing  the  several  chan- 
cellors, either  in  term  time  or  vacation,  ou  petition  filed  for  that 
purpose,  "to  relieve  married  women  of  the  disabilities  of  coverture,  as 
to  their  statutory  and  other  separate  estates,  so  far  as  to  invest  them 
with  the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and  per- 
sonal property,  and  to  sue  and  be  sued  'dnfemmes  sole  "  (Code,  §  2731),  is 
an  enabling  statute,  and  only  relieves  of  the  disabilities  of  coverture  to 
the  extent  specified  ;  and  neither  the  statute,  nor  a  decree  in  chancery 
pursuing  its  words,  authorizes  such  married  woman  to  make  general 
contracts,  or  to  bind  herself  peisonally  by  the  execution  of  a  promis- 
sory note  on  which  she  may  be  sued  at  law.      Dreyfus  0.    VPoZ/fe,  496. 

43.  Consent  decree   in  chancery,  vesting   legal  title  to  lands  in  vnfe,  charged  with 

husband's  debt. — A  creditor  of  the  husband  having  levied  an_attachment 
on  a  tract  of  land,  the  legal  title  to  which  stood  in  hia  name,  and  the 
wife  having  then  filed  a  bill  in  equity  against  the  creditor  and  her  hus- 
band, seeking  to  have  a  resulting  trust  in  the  lands  established  and 
declared  in  her  favor;  by  mutual  consent  and  agreement  of  all  the 
parties,  the  matters  in  litigation  were  settled  and  compromised — a 
decree  being  rendered  in  the  chancery  suit,  vesting  the  legal  title  to  the 
land  in  the  wife,  as  her  statutory  separate  estate,  while  she  and  her  hus- 
band executed  a  mortgage  on  it  to  the  creditor,  to  secure  the  amount  of 
the  debt  as  reduced  and  admitted:  Held,  that  while  the  mortgage  could 
not  be  enforced  against  other  lands  conveyed  by  it,  the  legal  title  to 
which  stood  in  the  wife's  name,  it  was  a  valid  incumbrance  on  the  land 
in  controversy,  for  the  amount  of  the  admitted  debt,  in  the  nature  of  a 
vendor's  lien  for  unpaid  purchase-money:  that  the  wife,  claiming  the 
benefit  of  the  compromise  under  the  consent  decree;  takes  the  land 
charged  with  the  lien  for  the  admitted  debt.     Lee  v.  Siins,  248. 

II.     Parties,   Pleading,  and  Practice. 

44.  In    ^chat   county  bill  must  be  fUed.—A  bill   to   foreclose  a  mortgage    on 

lands  must  be  filed  in  the  county  in  which  the  land,  or  a  material  part 
thereof,  is  situated  (Code,  §  3760);  but,  where  the  lands  are  situated 
in  two  counties,  and  are  so  described  in  the  mortgage,  a  bill  to  fore- 
close, filed  in  one  ot  those  counties,  does  not  on  its  face  show  a  want 
of  jurisdiction  in  the  court.  —  Boiling  t).  Munchus,  558. 

45.  Misjoinder  of  complainants.  -When  several  persons  join  as  complainants 

in  a  bill,  and  one  of  them  is  barred,  or  shows  no  right  to  relief,  the  mis- 
joinder is  fatal  to  the  others. — Jones  v.  Reese,  135. 
4:6.  Same;  when  not  available  oh  error. — When  the  complainants  in  a  chancery 
cause  appeal  from  a  decree  in  their  own  favor,  the  doctrine  of  error 
without  injury  to  them,  because  of  a  supposed    misjoinder  of   com- 
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plainants,  cauuot  be  invoked  to  prevent  a  reversal,  since  that  would  de- 
prive them  of  the  right  to  cure  the  misjoinder  by  amendment. — State  v. 
Rice,  83. 

47.  Multifaiwusness,  and  misjcinder .—In  determining  whether  a  bill   is  de- 

murrable for  multifariousness,  or  for  misjoinder  of  defendants,  the  in- 
quiry is  not  whether  each  defendant  is  connected  with,  and  has  an 
interest  in  each  branch  of  the  case,  but  whether  relief  is  sought  in  re- 
spect to  matters  which  are  separate  and  distinct,  and  a  defendant  may 
say  he  is  in  danger  of  oppression  by  the  confusion  of  such  matters: 
when  the  object  of  the  suit  is  single,  though  the  defendants  may  have 
separate  interests  in  distinct  questions  arising  out  of  it,  it  is  proper 
to  bring  them  all  before  the  court  as  parties. — Kingsbury  v.  Fbio- 
ers,  479. 

48.  Parties  to  hill  for  injunction  of  private  burying-ground  as  nuisance. — Where 

a  bill  seeks  to  restrain  further  interments  in  a  private  burying-ground 
as  a  nuisance,  the  ground  being  devoted  to  that  purpose  by  two  per- 
sons, who  owned  separate  portions  in  severalty,  both  might  properly  be 
joined  as  defendants  to  the  bill;  and  one  of  them  having  died  before 
the  bill  was  filed,  his  widow  having  a  right  of  sepulture  therein,  she 
and  her  second  husband  are  properly  made  defendants  with  the  sur- 
vivor; and  the  heirs  of  the  deceased  should  also  be  made  defendants  to 
the  bill,  though  his  personal  representative  is  not  a  proper  party, 
lb.  479. 

49.  Parties  to  bill  by  creditors. — When  creditors  of  a  deceased   debtor,  not 

having  reduced  their  claims  to  judgment  as  against  the  estate,  seek  by 
bill  in  equity  to  reach  property  alleged  to  have  been  fraudulently  con- 
veyed by  the  executor,  who  wsis  also  the  sole  devisee,  and  who  has 
been  removed  from  the  office  of  executor,  a  personal  representative  of 
the  estate  must  be  brought  before  the  court  as  a  party;  and  the  failure 
to  make  him  a  party,  though  not  objected  to  in  the  court  below,  is  a 
fatal  defect,  which  this  court  is  bound  to  notice,  on  appeal  by  the  com- 
plainants.—GfiW,?  V.  Hodge,  366. 
60.  Parties  to  bill  to  enforce  vendm-'s  lien. — A  purchaser  of  lands,  pending  a 
bill  to  enforce  a  vendor's  lien  on  them,  is  chargeable  with  constructive 
notice  of  the  proceedings,  and  it  is  not  necessary  that  he  should  be 
brought  in  as  a  party;  and  if  his  rights  accrued  before  the  filing  of 
the  bill,  whether  the  failure  to  make  him  a  party  to  the  suit  would,  of 
itself,  avoid  the  decree  rendered,  is  left  an  open  question. — Sniiih  v. 
Conner  &  Wife,  371. 

51.  Oross-bill;  when  aUoioed. — A  cross-bill  is  proper,  and  is  allowed,  when- 

ever it  is  necessary  to  do  complete  justice  between  all  the  parties,  and 
to  adjust  all  the  equities  between  them  connected  with  the  subject- 
matter  of  the  original  bill;  and,  though  foreign  matters  can  not  be  thus 
introduced,  unless  special  circustances  are  shown,  such  as  insolvency, 
non-residence,  &c.,  new  issues  in  relation  to  the  original  matter  may  be 
brought  forward.— jDauis  v.   Cook,  617. 

52.  Same. — As  against  the  plaintiff  in  the  original  bill,  it  is  not  always  neces- 

sary that  the  cro&s-bill  should  show  any  ground  of  equity,  or  ask  any 
equitable  relief.  In  Andreins  v.  Hobson,  23  Ala.  239,  ''the  language 
used  is  too  broad,"  in  saying  that  the  cross-bill  was  properly  dismissed 
because  it  sought  no  relief  against  the  plainliflf  in  the  original  bill. 
lb.   617. 

53.  Ci-oss-bill    by  mortgagor,  setting  up  usury. — Under  a  bill  by   the  junior 

mortgagee,  against  the  senior  mortgagee  and  the  mortgagor,  asking  an 
account  and  foreclosure  by  sale,  the  mortgagor  may  file  a  cross-bill,  set- 
ting up  usury  in  the  first  mortgage;  and  if,  instead  of  filing  a  cross-bill 
proper,  he  sets  up  that  defense  in  his  answer,  and  asks  that  his  answer 
may  be  held  and  treated  as  a  cross-bill  (Code,  $§  3801-04),  and  it  is  so 
treated  by  the  parties  and  the  court  below,  without  objection  on  that 
account,  this  court  will  not  consider  whether  it  falls  within  the  terms 
of  the  statute.  (Bbickell,  C.  J.,  dissenting,  held  that  a  cross-bill  would 
not  lie  in  such  a  case).     lb.  617. 
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61.  Conclusiveness  of  answer  as  evidence. — An  answer  which  is  responsive  to 
the  bill,  admitting  a  material  allegation,  is  conclusive  evidence  of  that 
fact,  as  in  favor  of  the  complainant,  and  estops  the  defendant  from  in- 
troduciug  evidence  inconsistent  with  the  admission  on  a  reference  be- 
fore the  register. —J/c(re/iee  r.  Lehman,  Durr  ifc  Co.,  316. 

55.  Statute  of  limitations;  how  pleaded.— An  allegation,  in  an  answer  to  a  bill 

in  equity,  "that  this  respondent  has  had  the  uninterrupted  possession 
of  said  lands,  claiming  them  as  her  own,  with  full  knowledge  on  the 
part  of  the  complainant,  for  more  than  sixteen  years,"  is  a  sufficient 
pfea  of  the  statute  of  limitations. — Love  v.  Love,  554. 

56.  btatate  of  frauds ;  how  taken  tulvantage  of.— 'The  statute  of  frauds  is  a  de- 

fense which  must,  generally,  be  set  up  bj'  plea  or  answer;  but,  when 
the  bill  clearly  shows  on  its  face  that  the  contract  sought  to  be  enforced 
is  obnoxious  to  the  statute,  a  demurrer  is  the  more  appropriate  mode 
of  taking  advantage  of  it.  —  Boiling  v.  Manchus,  558. 

67.  Appearance  of  solicitors. — The  complainant's  solicitors  in  a  chancery 
cause  may,  without  impropriety,  prepare  and  sign  formal  answers  for 
any  of  the  defendants  who  admit  the  allegations  of  the  bill  and  make 
no  defense.— Cargilev.  Eagan,  287. 

58.  Sale  by  registef'  in  chancery;  waiver  of  irregularUies. — Objections  which 
might  be  urged  against  the  confirmation  of  a  sale  by  the  register — as, 
that  it  was  made  at  an  improper  time  or  place — are  waived,  if  not  made 
.  before  the  confirmation  of  the  sale,  and  can  not  afterwards  be  set  up,  in 
an  action  at  law  by  the  purchaser,  or  one  claiming  under  him,  to  im- 
peach the  validity  of  the  sale.— i&.  287. 

69.  Decree  against  party  as  to  whom  cause  is  not  at  issue ;  when  and  how  avail- 
able on  error.  — It  is  error  to  proceed  to  a  final  decree  against  a  defendant 
who  has  not  answered,  and  against  whom  a  decree  pro  cnnfesso  has  not 
been  entered;  and  the  error  will  work  a  reversal  of  the  decree,  at  his 
instance,  unless  it  affirmatively  appears  that  no  injury  resulted  to  him; 
but  the  other  defendants  can  not  complain  of  it,  and  if  fie  assigns  it  as 
error  jointly  with  them,  the  assignment  will  not  be  sustained  as  to 
either  of  them. — McGehee  v.  Lehman,  Burr  &  Co.,  316. 

60.  Revivor  of  decree;    conclusiveness. — On   bill  of   revivor,   or  petition  to 

revive  a  decree  in  chancery,  the  matters  litigated  in  the  6riginal  suit 
can  not  be  re-tried,  except  so  far  as  they  remain  undecided.  Winston 
V.  McAlpine,  377. 

61.  Bevivor  of  suit;  under  former  practice. — Under  the    chancery    practice 

which  formerly  prevailed,  a  bill  of  revivor  was  necessary  to  bring  in  as 
a  party  a  person  upon  whom  the  interest  of  a  deceased  party  devolved, 
by  operation  of  Inw,  pending  the  suit;  and  that  practice  may  still  be 
pursued,  or  may  be  required  by  the  chancellor.  Floyd  v.  Bitterns 
Adm'r,  501. 

62.  Same;  under  present  practice. — Under  the  rules  of  practice  now  of  force 

(Code,  p.  176,  Rule  No.  102),  instead  of  a  bill  of  revivor,  when  not 
required  by  the  chancellor,  the  death  of  a  defendant  may  be  verbally 
suggested  to  the  chancellor  or  register,  and  an  ex-parte  order  obtained 
for  a  summons  to  his  personal  representative  or  heirs,  or  to  both,  to 
appear  and  defend  in  his  stead;  and  after  the  expiration  of  thirty  days 
from  service  of  the  summons,  the  suit  is  considered  as  revived,  and 
may  bo  prosecuted  against  such  new  parties,  without  any  order  of 
revivor,     lb.  501. 

63.  Same;  amended  bill. — An  amendment  of  the  bill  is  not  the  regular  or  usual 

mode  of  bringing  in  the  personal  representative  or  heirs  of  a  deceased 
defendant;  but  it  may  serve  the  purposes  of  a  suggestion  of  the  death  of 
the  deceased,  and  of  the  names  of  his  legal  representatives;  and  when  they 
are  served  with  notice,  requiring  them  to  appear  and  plead  or  answer,  a 
decree  pro  confesso  may  be  taken  against  them,  and  the  cause  treated 
thereafter  as  revived  against  them.     i6.  501. 

64.  Amendment  of  bill.  —Under  the  liberal  statute  regulating  amendments  in 

chancery,  which  requires  the  allowance  of  an  amendment  necessary  "to 
meet  any  state  of  evidence  which  will  authorize  relief"  (Code,  §  3790), 
(42) 
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althongh  the  plaintiflTs  title  to  relief  can  not  be  changcl  by  an  amende 
ment,  it  is  permissible  thus  to  chrtuge  the  averments  of  the  bill  as  to  the 
defendant's  title  to  the  property  sought  to  be  subjected.  Jones  v. 
Reese,  135. 

65.  Remandment  on  reversal,  for  amendment  of  bill. — The  chancellor's  decree  in 

this  case,  overruling  a  demurrer  to  the  bill,  being  reversed  on  account 
of  amendable  defects  in  the  bill,  the  cause  was  remanded,  that  the  com- 
plainant might  have  an  opportunity  to  amend.     Smith  v.  Conner,  371. 

66.  Amendment  of  decree  for  costs. — A  decree  for  costs  against  a  defendant,  as 

to  whom  the  bill  bad  been  previously  dismissed,  being  a  mere  clerical 
error,  and  amendable  on  motion  in  the  court  below,  will  be  here  corrected 
at  the  costs  of  the  defendants  as  appellants.     Wogd  d:  Houston  r.  Steele,  436. 

67.  Revision  of  chancellor's  decree. — On  appeal  from   the  final   decree  in   a 

chancery  cause,  whether  the  question  for  revision  is  upon  matter  of  law 
or  matter  of  fact,  the  decree  must  stand,  unless  it  clearly  appears  to  be 
erroneous.     Lehman  Brothers  v.  McQueen,  570. 

68.  What  is  revisabk,  on  appeal  from  decree  on  demurrer. — On  appeal  from  the 

chancellor's  decree  susttuning  a  demurrer  to  the  bill,  this  court  will  only 
consider  the  causes  of  demurrer  specifically  assigq^d,  without  regard 
to  any  other  amendable  defects  in  the  bill.       Sloan  v.  Ivpthingham,  593. 

CHARGE  OF  COURT  TO  JURY. 

1.  General  charge  on  evidence.  —  When  there  is  no  conflict  in  the  evidence, 

and  it  clearly  establishes  the  plaintifiTs  right  to  recover,  it  is  the  duty  of 
the  court  to  charge  the  jury,  on  his  request,  that  their  verdict  must  be 
for  him  if  they  believe  the  evidence.     Oirqile  v.  Ratjan,  287. 

2.  General  charge  on  evidence,  in  fator  of  defendant. — A  general  charge  on  the 

evidence,  when  requested  by  the  defendant,  is  equivalent  to  a  demurrer 
to  the  evidence,  and  should  never  be  given,  when  there  is  any  evidence, 
however  slight,  tending  in  the  opposite  direction.  Schmidt  &  Smith  v. 
Joseph,  475. 

3.  Charges  reque-sted. — This  court  will  not  consider  the  correctness  of  charges 

asked  and  refused,  when  the  record  does  not  show  that  they  were 
reduced  to  writing,  but  will  presume  that  they  were  refused  because 
they  were  not  in  writing.     Murdoch  v.  The  State,  520. 

4.  Exception    to    charge  ;  when    siy^cieH<.  — Where  the  bill  of  exceptions  sets 

out  a  charge  given  by  the  court,  and  adds,  "To  which  charge,  as  given 
by  the  court,  the  plaintififs  take  a  nonsuit,  with  leave  to  file  a  bill  of 
exceptions,  and  they  pray  that  this  their  bill  of  exceptions  be  signed," 
&c.,  this  does  not  show  an  exception  to  the  charge  of  the  court, 
Hungeifordv.  Moore,  232. 

CLERKS. 

1.  Authority  of  deputy-clerk. — A  deputy-clerk — that   is,    one  duly  appointed 

and  qualified— bias  full  power  to  transact  all  business  of  bis  principal 
(Code,  §  676,  snbd.  2/;  and  an  attachment  issued  by  him,  or  an  affidavit 
administered  by  him,  is  not  void  for  want  of  authority.  Minniece  t\ 
Jeter,  222. 

2.  Clerk  of  probate  judge ;  .statutory  pouters. — The  clerk  of  the  probate  judge, 

unlike  the  clerks  of  other  courts,  is  not  an  independent  officer,  clothed 
with  distinct  official  powers  and  duties,  to  be  exercised  on  his  own 
responsibility:  but  is  a  mere  agent  or  deputy  of  the  judge,  in  whose 
name  he  acts,  and  who  is  responsible  for  his  fidelity.  Ilalso  v.  6'ea- 
icright,  432. 

3.  Same ;  taking  acknowledgmerd  of  conveyance  of  homestead.  — By  the  general 

statute  (Code,  §  702,  subd.  6),  the  clerk  of  a  probate  judge  is  authorized 
"  to  do  all  acts  not  judicial  in  their  character,"  and  "to  take  and  certify 
acknowledgments  and  proof  of  instruments  authorized  to  be  recorded"; 
and  this  statute  being  of  force  when  the  subsequent  statute  was  passed 
(April  23,  1873)  prescribing  the  manner  in  which  alienations  of  the 
homestead  should  be  acknowledged  and  certified,  and  giving  the  power 
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to  judges  of  probate,  with  other  judicial  officers  particularly  named,  to 
take  and  certify  such  acknowledgments,  the  power  must  be  held  to  be 
conferred  on  their  clerks  also,  though  not  expressly  named,      lb.  432. 

4.  City  clerk  of  Montgomery;  term  of   office. — The   charter  of  the   city  of 

Montgomery  provides  for  biennial  elections  of  the  city  clerk,  as  of  the 
mayor  and  aldermen;  and  the  provision  for  his  continuance  in  office,  in 
addition  to  that  term,  "until  his  successor  is  duly  elected  and  qualified," 
is  onlj'  intended  to  cover  the  reasonable  time,  varying  with  circum- 
stancos,  which  may  be  necessary  to  enable  his  successor  to  qualify. 
(\iy  Council  of  Mont(iomery  v.  Hughes,  202. 

5.  Same ;  liabilUi/  of  sureties  after  expiration  of  term.  — In  an  action  on  the 

official  bond  of  such  city  clerk,  which  was  dated  the  5th  January,  1872, 
recited  his  election  on  the  4th  December,  1H71,  and  was  conditioned  for 
the  faithful  discharge  of  his  official  duties,  the  complaint  averred  that  he 
entered  into  the  office  on  the  day  of  the  date  of  the  bond,  "and  con- 
tinued to  be  and  act  as  such  clerk,  under  said  bond,  continuously  there- 
after until  the  lOth  December,  1875;  that  he  did  not  give,  and  was  not 
required  to  give,  during  that  period,  any  other  official  bond,  and  that  no 
successor  to  him  was  elected  and  duly  qualified  until  the  Ist  January, 
1876."'  Held,  that  these  averments,  whether  construed  to  mean  that  he 
was  re-elected  for  an  aditional  term  during  the  interval,  or  that  no  elec- 
tion was  held  during  the  intervening  period,  did  not  show  a  liability  on 
the  sureties  after  the  expiration  of  the  official  term  fixed  by  the  charter* 
lb.  202. 

CODE  OF  ALABAMA. 

1.  §  10.  Statutes  omitted  from  Code.     Hatchett  v.  Billingslea,  17. 

2.  §^304,335.  Bond  for  costs  on  contest  of  election.     McDuffie  v.  Cbofc,  430. 

3.  §§  358,362.  Taxation  on  bonds  and  stock  in  corporations.     Pollurd  v. 

State,  ex  rel.  Zuber,  628. 

4.  §§  637-8.  Transcript  of  record  in  chancery  cause.     Cargile  v.  Hagan,  287. 

5.  §  676.  Authority  of  deputj'-clerk.     Minniece  v.  Jeter,  222. 

6.  ^702.  Clerk  of  probate  judge.     Halso  v.  Seawrigfd,  oS2. 

1.  §'§1699,1700.  Liability  of  railroad  company  tor  negligence.  South  & 
North  Ala.  Railroad  Co.  v.  Willlarns,  74;  Mobile  &  Mont- 
gomery Raihcay  Go.  v.  Crenshaw,  567. 

8.  §  1701.  Limitation  of  such  action.     South  &  North  Ala.    Railroad   Co. 

V.  Morris,  193  ;  Mobile  &  Montgomery  Railway  Co.  v.    Cren- 
shaw 567.  ' 

9.  §  1715.  Attorney's  tax-fee,   as  costs  in  such  action  on  appeal.     South  & 

North  Ala.  Railroad  Co.  v.  Morris,  193. 

10.  §  2029.  Assignment  of  written  contract.     Flexner  &  Litchen  v.  Dickerson, 

72. 

11.  §  2121.  Statute  of  frauds,   as  to  contracts  required  to  be  in  writing. 

Balling  v.  Mundius,  558;  Rilch  v.  Ihornton,  309;  Starke  v. 
WUson,  57(j. 

12.  §2124.  iraudulerd  and  voluntary  conveyances.      Fellows  v.  Lewis,  343; 

Means  v.  Hicks,  241;  Feam  v.  Ward,  33. 

13.  §  2154.  Proof  of  recorded  deed.     March  v-    England,   275;    Boykin  v. 

Smith,  294;  Baucum  &  Jenkins  v.  George,  259. 

14.  §  2184.  Conveyance  by  tenant  for  life.     Doe,   ex  dem.    Pope  v.  Fickett, 

487. 

15.  §  2185.  Active  and  passive  trusts.     Jones  v.  Reese,  134. 

16.  §  2193.  Statutory  covenants  in  deed.     Jones  v.  Reese,  134. 

17.  §  2196.  Conveyance  by  tenant  for  life.      Doe,  ex  dem.    Pope  v.  Pickett, 

487. 

18.  ^  2198.  Power  of  sale   in   mortgage.      Buell  v.  Underwood,  285;  Sloan  v. 

Frothivgham,  593. 

19.  §  2200.  Secret  trusts;  against  whom  can  not  be  asserted.      Walker  v. 

Elledge,  51. 

20.  5§  2222-23.  Entering  satisfaction  of  mortgage.     Bell  &  BeU  v.  Wilkinson, 

477.    • 
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21.  §  2512.  Notice  of   sottlemenl  of  administrator's  accotinte.      Haickett  v 

BiUingslea,  17;  .Sim*  r.   Waters,  442. 

22.  §§  2537-40,2590-96.  Final  settlement  of  accounts  of  administrator  whose 

authority  has  ceased.      Hatchett  v.  Biilingnlea,  17; 
Si7ns  V.  Waters,  442. 

23.  $§  2C37-40.  Eights  and  powers  of  foreign  executors  and  administrators. 

Hatchett  v.  Berney,  39;  Sloan  v.  Frothmjham,  593. 

24.  §2711.  Liability  of  wife's  statutory  separate  estate.     Lee  v.  Sims,  248; 

Hinson  v.  Gamble  &  BoUing,  605. 

25.  §  2731.  Declaring  married     women    tree-dealers.      Dreyfus  v.    Wdffe, 

496. 

26.  $  2733.  Insurance  by  husband  for  benefit  of  wife  and  children.   learn  v. 

Ward,  33. 

27.  §  2978.  Forms  of  pleadings.     M.  &  M.  Railway  Co.  v.  Crenshaw,  566. 

28.  §  3005.  Specification  of  causes  of  demurrer.     Brock  v.    South  &  North 

Ala.     Railroad  Co.,  79;   Brewer  v.    Watson,  88;  M.  <fe  M. 
Railway  Co.  v.  Crenshaw,  566. 

29.  §  3035.  Consideration  of  instrument  sued  on.     Boiling  v.  Munchus,  558. 

30.  §  3058.  Evidence  as  to  transactions  with  deceased  person,  whose  estate 

is  interested  in  suit.     Davis  v.  Tarver,  98;  Boykin  v.  Smitfi, 

294;  Eillen  v.  Lide's  Adm'r,  505. 
3074.  Certificate  to  deposition.     Boykin  v.  Smith,  294. 
3121.  Appeals  from  justice's  court.     Abrams  v.  Johnson,  465. 
315$.  What  errors  avail  after  judgment  by  default,     RUch  v.  Ihomlon, 

309. 

34.  §§  3161-71.  Kehearing  after  final  judgment  at  law.     Brock  v.    South  <fc 

North  Ala.  Railroad  Co.,  79;  Blood  v.  Beadle,  103. 

35.  §  3209,  What  interest  may   be   sold   under  execution.      Hill  v.  Jones, 

214. 

36.  §3210.  Lien  of  judgment  and  execution.      Walker  v.  EUedge,  51;  Ala. 

Gold  Life  Lis.  Co.  v.  Mc(Jreary,  127. 

37.  §  3231.  Actions  to  be  brought  in  one  year.     Mobile  &  Montgomery  Rail- 

icay  Go.  v.  Crenshaw,  566. 

38.  $  3234.  Statute  of  limitations;   deduction  on  account  of  absence.     Min- 

niece  v.  Jeter,  222. 

39.  $  3237.  Foreign  statute  of  limitations.     Minniece  v.  Jeter,  222. 

40.  §  3242.  Fraud  as  exception  to  statute  of  limitations.      Farter  v.    Smith, 

169. 

41.  §§  3286-88.  Advances  to  make  crop.     Jhlexner  <fc  Litchen  v.  Dickerson,  129. 

42.  §  3315.  Defects  in  bond  or  affidavit.     Flexner  &  Liichenv.  Dickerson,  129. 

43.  \  3395.  Summary   proceeding  against  county  treasurer.       CaldioeU  v. 

Dunklin,  461. 

44.  §  3418.  Assignmeut  of    judgment  to  surety  paying    it.      Oiddens    v. 

Williamscn,  ^39;  Vanderveer  v.  Ware,  606. 

45.  §§  3440-61.  Statutory  lien  of  contractors  and  material-men.      Schmidt  & 

Smith  V.  Joseph,  475, 

46.  §§  3663,3671.  Summary  proceeding  against  constable.      Abrams  v.  John- 

son, 465. 

47.  $  3760.  Where  bill  must  be  filed.     BoUing  v.  Munchis,  558. 

48.  §  3790.  Amendments  in  chancery.     Jones  v.  Reese,  134. 

49.  §§  3801-04.  Answer  as  cross-bill.     Davis  v.  Cook,  617. 

50.  $  3871.  Condition  of  injunction  bond      Bollinfj  v.  Tate,  417. 
§  3928.  Condition  of  appeal  bond.     Clark  v.  Knox,  401. 
§  3930.  Appeal  by  married  woman  without  security  for  costs.      CahaJan  p. 

Monroe.  Smoltz  &  Co.,  254. 
3976.  Reward  for  absconding  felons.     Hungerford  v.  Moore,  232. 
4340.  Forgery.     Anderson  v.  The  Si/de,  553. 
4961.  Habeas  corpus  ;  what  may  be  inquired  into.      Ex  parte  EuUnird, 

473. 

COMPROMISE.     See  Contbact,  3. 
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1.  Letters  testamentary,   or  of  administration ;  extra-territorial  operation. — It 

was  a  principle  of  the  common  law,  and  it  is  the  settled  doctrine  of  this 
court,  that  letters  testamentary,  or  of  administration,  have  no  extra-ter- 
ritorial operation,  and,  as  matter  of  right,  confer  title  only  to  the  per- 
sonal assets  within  the  jurisdiction  by  which  they  were  granted;  and  it 
was  a  general  rule  of  the  common  law,  as  a  consequence  of  this  prin- 
ciple, that  an  executor  or  administrator,  although  he  might  be  the 
domiciliary  or  principal  representative,  could  not  sue  or  be  sued,  in 
his  representative  character,  in  the  courts  of  any  other  country. 
Buicheti  V.  Berney,  39. 

2.  Foreign  executors  and  administrators;  statuto)~y  provisions  as  to  suits  by. — By 

statute  in  this  State  (Code,  §§  2637-40),  a  foreign  executor  or  adminis- 
trator, on  the  esti^te  of  a  per?on  who  was  not  an  inhabitant  of  this 
State  at  the  time  of  his  death,  is  authorized  to  maintain  suits,  and  to 
recover  and  receive  property  here,  but  is  required,  before  the  rendition 
of  judgment,  or  the  recept  of  the  property,  to  have  a  copy  of  his  letters, 
duly  authenticated,  recorded  in  the  office  of  the  probate  judge  of  the 
count}',  and  to  give  bond,  approved  by  the  probate  judge,  conditioned 
for  the  faithful  administration  of  the  assets  he  may  receive;  which 
statutory  provisions  are  permissive  and  prohibitory,     lb.  39. 

3.  Payment  to  foreign  executor  or  (xdministrator.— J] nder  these  statutory  pro- 

visions, a  voluntary  payment,  by  a  debtor  resident  here,  to  a  foreign 
executor  or  administrator,  who  has  not  had  his  letters  recorded  here, 
and  given  bond  as  required,  can  not  be  supported,  against  the  claim  of 
an  administrator  subsequently  appointed  here.     lb.  39. 

4.  Judgment    in    favor   of  foreign   executor  or  administrator. — A  judgment 

recovered  by  such  foreign  executor  or  administrator,  without  a  com- 
pliance with  these  statutory  provisions,  against  a  debtor  here,  though 
his  suit  might  have  been  defeated  by  a  plea  denying  his  authority  to 
sue,  is  conclusive  as  between  him  and  the  deblor;  but,  as  against  an 
administrator  subsequently  appointed  here,  between  whom  and  such 
foreign  representative  no  privitj'  exists,  it  is  re«  inter  alios  acta ;  yet,  if 
the  money  collected  by  the  foreign  administrator,  under  the  judgment, 
has  been  applied  as  the  domestic  administrator  would  be  compelled  to 
apply  it,  the  debtor  may  have  relief  in  equity  against  the  claim  of  the 
domestic  administrator,     lb.  39. 

5.  Grants  of  administration  in  different    jurisdictions. — When    a    decedent 

leaves  property  in  different  States  or  jurisdictions,  and  letters  of  admin- 
istration on  his  estate  are  granted  in  each,  each  administrator  has  the 
same  power  and  authority  over  the  property  within  the  jurisdiction 
which  granted  his  letters,  .that  properly  pertains  to  a  domiciliary  admin- 
istrator,  and  must  be  governed  in  the  administration  of  the  assets,  and 
also  in  making  settlements,  by  the  rules  and  forms  prescribed  by  that 
jurisdiction;  nor  will  resident  creditors  in  any  jurisdiction  be  permitten 
to  suffer  any  wrong  or  injury  in  the  distribution  of  the  assets  there,  id 
favor  of  creditors  who  reside  in  another  jurisdiction.  idlotos  v. 
Lewis,  343. 

6.  Same;  rights  of  creditors. — The  decedent  having  died  in  Alabama,  where 

he  resided,  leaving  property  here,  and  al<50  in  Kentuckj',  the  creditors 
residing  here,  and  prosecuting  their  claims  against  his  estate  in  Ken- 
tucky, can  not  be  required  to  exhaust  the  assets  found  there  before  pro- 
ceeding against  the  property  here,  or  before  attempting  to  subject  in 
equity  here  property  fraudulently  conveyed  by  the  decedent  in  his  life- 
time; but,  while  having  a  right  to  pursue  their  remedy  in  each  juris- 
diction at  the  same  time,  they  can  have  but  one  satisfaction,  and  may 
be  required  to  exhaust  the  other  assets  here  before  subjecting  the  pro- 
perty conveyed,     lb.  343. 

7.  Sale  under  poicer  in  mortgage,  by  foreign  administrator. — The  statute  which 

authorizes  a  power  of  sale  in  a  mortgage  to  be  executed  by  "  the  per- 
sonal representative  of  any  person  who,  by  assignment  or  otherwise, 
becomes  entitled  to  the  secured  debt"  (Code,  §  2198),  applies  only  to 
domestic  administrators,  and  to  foreign  domiciliary  administrators  who 
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have  had  their  letters  recorded  here,  and  given  bond  as  required  by  oar 
statutes  (Code,  §§  2637-40);  and  a  sale  by  a  foreign  administrator,  who 
has  not  complied  with  these  statutory  requisitions,  is  not  merely  void- 
able, but  absolutely  void.  Sloan  v.  Froth'mghxim,  593. 
8.  What  law  governs  exemption. — The  extent  and  quantum  of  an  exemption, 
whether  of  real  or  personal  property,  must  be  determined  by  the  law 
which  was  of  foice  when  the  debt  was  contracted,  and  not  by  that 
which  is  in  force  when  the  exemption  is  claimed,  Giddens  v.  William- 
80n,  440. 

CONSTABLE. 

1.  Summary  proceeding  against ;  sufficiency  of  notice  and  motion. — In  a  sum- 

mary proceeding  against  a  constable  and  his  sureties,  instituted  bntore 
a  justice  of  the  peace,  for  a  failure  to  levy  an  attachment  (Code, 
§§  3663,  3671),  the  notice  must  briefly  describe  the  process,  stating 
when  and  by  whom  issued,  the  names  of  the  parties,  and  when  received 
by  the  constable;  and  must  aver  that  he  failed  to  execute  it,  whereby 
the  plaintiff  lost  his  debt;  but  it  is  not  necessary  to  file  a  written  motion 
in  the  justice's  court.     At/rams  v.  Johnson,  465. 

2.  Same ;  proceedings  on  appeaZ.— On  appeal  from  the  judgment  of  the  justice 

in  such  proceeding,  the  case  is  required  to  be  tried  "  according  to 
equity  and  justice,  without  regard  to  any  defects  in  the  summons  or 
other  process  before  the  justice"  C^-'ode,  $  3121);  consequently,  defects 
in  the  notice  are  not  available,  and  a  written  statement  of  the  cause  of 
action  is  not  necessary,     lb.  465. 

CONSTITUTIONAL  LAW. 

1.  Presumption  injavor  of  constitutionality  of  statute. — When  the  constitu- 

tionality of  a  statute  is  assailed,  the  court  will  indulge  the  presumption 
of  its  constitutionality,  until  clearly  convinced  to  the  contrary  ;  but, 
when  part  of  a  statute  has  been  declared  unconstitutional,  this  pre- 
sumption will  not  be  indulged  in  favor  of  the  remaining  portions. 
South  d:  North  Ala.  Railroad  Co.  v.  Morris,  193. 

2.  Statute  partly  unconstitutional. — When  part  of  a  statute   is   unconstitu- 

tional, "if  that  which  remains  is  complete  in  itself,  and  capable  of 
being  executed  in  accordance  with  the  apparent  legislative  intent, 
wholly  independent  of  that  which  is  rejected,  it  must  be  sustained." 
lb.  193. 

3.  Attorney's  tax-fee,  assessed  as  part  of  costs  against  unsuccessful  appellant ; 

constitutionality  of  law. — The  sixth  section  of  said  act  of  February  3d, 
1877,  which  requires  a  reasonable  attorney's  fee,  not  exceeding  $20,  to  be 
assessed  by  the  court,  as  a  part  of  the  costs,  against  every  unsuccessful 
appellant  in  such  actions  (Code,  §  1715),  is  unconstitutional  and  void, 
being  violative  of  that  equality  and  unilormity  of  rights  and  privileges 
which,  by  the  fundamental  principles  of  the  constitution.  State  and 
Federal,  are  secured  to  all  persons,  and  creating  unequal  and  unjust 
discrimination  against  a  particular  class  of  litigants,     lb.  193. 

4.  Constitutionality  of  statutes;  how  determined  by  courts. — To   justify   the 

courts  in  pronouncing  a  statute  void,  it  must  be  violative  of  some  con- 
stitutional provision.  State  or  Federal,  or  must  be  an  attempted  exer- 
cise of  power  not  legislative  in  its  character,  or  of  power  committed  to 
some  other  department  of  the  government ;  but,  whether  the  policy  of 
the  statute  is  sound,  whether  it  will  promote  the  public  good,  whether 
it  is  in  harmony  with  natural  right  and  abstract  justice,  and  whether 
the  legislature,  in  its  passage,  observed  a  care  and  caution  commensu- 
rate with  the  importance  of  the  interests  and  questions  involved, — these 
are  not  judicial  questions.     Winter  v.  City  Council  of  Montgomery,  403. 

5.  Assessment  of  taxes  against  railroad  company ;  notice  of  meetinq  of  board  of 

equalimtion. — The  provision  contained  in  the  26th  section  of  the  revenue 
law  of  1868,  requiring  the  board  of  equalization  to  n.eet  at  the  office  of 
the  auditor  on  the  3d  Wednesday  in  May  annually,  for  the  purpose  of 
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transacting  their  official  business,  is  merely  directory  as  to  the  day  of 
meeting  :  the  statute  contemplates  ex-parte  proceedings  by  the  board, 
making  no  provision  lor  contests  before  them  by  the  parties  interested, 
and  is  not  unconstitutional  on  that  account.  (Somekvuxe,  J.,  dissent- 
ing. )     Si(de  Auditor  v.  Jackson  County,  142. 

6.  Sale  of  lands  for  unpaid  taxes,  under  muni  dpal  charter  ;  jurisdiction  of  jus- 

tice of  the  peace,  in  action  by  purchaser. — The  legislature  can  not  confer  on 
justices  of  the  peace  jurisdiction  of  actions  involving  the  title  to  real 
estate,  in  the  nature  of  actions  of  ejectment,  though  called  an  action  of 
unlawful  detainer  ;  hence,  the  provision  contained  in  the  47th  section  of 
the  act  establishing  a  new  charter  for  the  citj'  or  Selma,  which  author- 
izes a  purchaser  of  lands  sold  for  unpaid  city  taxes  to  maintain  an 
action  of  unlawful  detainer,  before  a  justice  of  the  peace,  against  a 
person  who  refuses  to  surrender  the  possession  on  demand,  "for  the 
recovery  of  the  possession  of  the  premises,  and  damages  for  the  deten- 
tion thereof"  (Sess.  Acts  1874-5,  p.  376),  is  unconstitutional.  Webh  v. 
Carlisle,  Jones  &  Co.,  313. 

7.  Jeopardy;  waiver  of  constitutional  privilege. — When  a  verdict  of  guilty  is 

set  aside  by  the  court,  because  not  in  proper  form  to  sustain  a  convic- 
tion, and  a  new  trial  is  granted,  the  defendant  is  not  regarded' as 
having  been  in  legal  jeopardy,  and  can  not  plead  this  as  a  former 
acquittal ;  and  when  this  action  of  the  court  is  had  at  his  instance,  it 
amounts  to  an  express  waiver  of  the  right  to  insist  on  the  constitutional 
guaranty  against  being  placed  a  second  time  in  jeopardy  for  the  same 
offense.  Kendall  v.  The  State,  492. 
•  8.  Acts  of  Congress  ;  judicial  construction  of. — In  the  construction  of  acts  of 
Congress  providing  for  the  creation  and  organization  of  national  banks, 
and  regulating  and  limiting  the  right  of  the.  several  States  to  tax  them, 
the  State  courts  are  bound  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  even  though  in  conflict  with  their  own  precious  adjudi- 
cations. Pollard  V.  State,  ex  rel.  Zuber,  628. 
9,  National  banks;  constitutionality  o/".— National  banking  corporations, 
organized  under  the  acts  of  Congress  providing  for  their  creation,  are 
agencies  or  instruments  of  the  general  government,  designed  to  aid  in 
the  administration  of  an  important  branch  of  the  public  service,  and 
are  an  appropriate  constitutional  means  to  that  end.     lb.  628. 

10.  Same;  taxation  by  State, — As  the    power  to    tax  necessarily  involves  the 

power  to  impede  and  defeat  the  operation  of  these  agencies,  if  not  to 
destroy  their  existence,  the  several  States  possess  the  constitutional 
power  to  tax  them,  only  at  the  rate,  in  the  manner,  and  on  the  condi- 
tions authorized  by  the  acts  of  Congress,  as  the  law-making  power  of 
the  general  government,     lb.  628. 

11.  Same. — The  power  of  the  several  States  to  tax  these  national  banks  is,  by 

the  express  words  of  the  act  of  Congress  (U.  S.  Rev.  Stat.  §  5219), 
"subject  to  the  restriction,  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State ;  "  which  restriction  requires,  and  only 
requires,  that  the  amount  of  tax  imposed,  and  the  system  of  assessment 
applied  to  shares  of  stock  in  national  banks,  shall  be  substantially  the 
same  as  are  imposed  and  applied  to  other  moneyed  capital  generally. 
lb.  628 

12.  Same;  exemption  of  Slate  bonds;    deduction  of  indebtedness  from  "money 

loaned  and  solvent  credits,"  and  for  stock  invested  in  other  property. 
The  provision  ot  the  revenue  law  which  exempts  from  taxation  money 
invested  in  State  bonds  (Code,  §  358,  subd.  2),  is  sanctioned  by  the 
immemorial  custom  of  good  faith,  financial  integrity,  and  public  hon- 
esty, a  violation  of  which  is  not  to  be  presumed  to  have  been  intended 
by  Congress,  and  is  not  an  unfriendly  discrimination  against  capital 
invested  in  national  banks  ;  but  the  provisions  which  authorize  the 
tax-payer  to  deduct  his  indebtedness  from  the  amount  of  "money 
loaned  and  solvent  credits,"  taxing  only  the  excess,  and  exempt  from 
taxation,  of  the  "capital  stock  of  incorporated  companies  created  unde? 
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any  law  of  the  State,"  "snch  portion  thereof  as  may  be  invested  in 
property  and  taxed  otherwise  as  property,"  and  limit  nmuicipal  taxa- 
tion upon  snch  corporations  (lb.  §  362,  snbd.  8,  10),  in  their  operation 
upon  moneyed  capital,  discriminate  unfavorably  against  shareholders 
in  national  banks,  and  are,  to  that  extent,  violative  of  the  act  of  Con- 
gress.»  it.  628. 
13.  jSome.— Hence  it  follows  that,  prior  to  the  passage  of  the  act  approved 
December  8th,  1880,  providing  for  the  taxation  of  shares  in  national 
banks  (Sess.  Acts  1880-81,  pp.  7-8),  there  was  no  statute  of  force  here, 
under  the  provisions  of  which  a  valid  assessment  of  taxes  could  be 
made  upon  shares  of  stock  in  national  banks  ;  and  whether  that  act  is 
so  framed  as  to  harmonize  existing  provisions  of  the  revenue  law  with 
the  requirements  of  the  act  of  Congress  (U.  S.  Rev.  Stat.  ^  5219),  as 
judicially  construed,  is  a  question  not  presented  by  the  record,     lb.  628. 

CONTESTED  ELECTIONS. 

1,  approval  of  bond  as  security  for  costs ;  when  mandamus  lies. — In  the  matter 
of  approving  a  bond,  tendered  to  him  as  security  tor  the  costs  of  a  con- 
test of  the  election  for  a  probate  judge  (Code,  §  335),  and  deciding  as 
to  the  sufficiency  of  the  sureties,  the  circuit  clerk  is  required  to  exercise 
^Mflsi-judicial  power;  and  the  exercise  of  this  power  will  not  be  con- 
trolled by  mandamus.     McDuffie  v.  Cixjfc,430. 

CONTRACTS. 

1.  Intention  of  parties  to  contract;  how  ascertained. — The  courts  have  no  power 

to  vary  or  mould  the  obligation  of  contracts,  to  meet  the  exigencies  of 
subsequent  events,  or  the  necessities  or  interest  of  the  parties  as  devel- 
oped by  those  events:  the  character  of  the  contnict  must  be  determined 
by  the  concurring  intention  of  the  parties  at  the  time  it  was  entered 
into  ;  and  subsequent  declarations  of  intention,  by  either  party,  when 
a  diversity  of  interests  has  been  developed,  favoring  different  construc- 
tions, are  entitled  to  but  little  weight  in  favor  of  the  construction  most 
beneficial  to  him.     Mobile  B.  dk  L.  Association  v.  Rotjertson,  3S2. 

2.  Promise  for  benejil  of  third  person. — When  a  stipulation  for  the  benefit  of 

a  third  person  is  inserted  in  a  contract — as,  a  promise  by  one  party  to 
pay  him  a  debt  due  and  owing  by  the  other — and  this  forms  a  part  of 
the  consideration  of  the  contract,  the  promise  enures  to  his  benefit,  if 
he  elects  to  accept  it ;  and  he  may  manifest  his  acceptance,  by  resorting 
to  any  appropriate  remedy,  legal  or  equitable,  for  its  enforcement. 
Carver  v.   Eads,  190. 

3.  Compromise. — Compromises  are  highly  favore'd  by  the  law,  on  grounds  of 

public  policy  ;  and  when  legally  and  honestly  effected,  all  inquiry  into 
the  validity  of  the  compromised  claim  is  precluded  from  further  invest- 
igation.    Lee  V.  Sims,  248. 

4.  When  title  to  goods  passes  by  contract  of  sale  .—A  bill  of  sale  purporting  to 

convey,  by  present  words,  "the  whole  of  my  stock  of  general  merchan- 
dise in  my  store,  of  everj'  character  and  description,  reserving  and  ex- 
cepting the  amount  of  $1,000  worth  of  said  merchandise,  personal  prop- 
erty, which  is  hereby  selected  by  me,  as  a  resident  of  said  State,  as  ex- 
empt to  me  under  the  laws  of  Alabama,  and  which  personal  property, 
to  the  amount  of  i>l,000,  is  not  hereby  conveyed,"  is  a  mere  executory 
agreement,  and  passes  to  the  purchaser  no  title  to  any  part  of  the  goods, 
until  the  vendor  has  selected  the  portion  reserved  as  exempt.  Block 
Brothers  v.  Maas  &  Block,  211. 

5.  Same;   when  contract  is  complete. — A  retail  merchant  in  Montgomery, 

Alabama,  applied  to  a  wholesale  merchant  in  New  Orleans,  for  a  bill  of 
goods  on  thirty  days'  credit,  and  was  required  to  furnish  a  reference  as 
to  his  commercial  standing  ;  and  the  reference  being  unsatisfactory,  the 
credit  was  refused  by  letter,  unles.s  a  good  acceptance  was  given  ;  but  a 
part  of  the  goods  had  already  been  shipped  by  mistake,  and  the  mer- 
chant in  Montgomery  acknowledged  their  receipt  by  letter,  with  instroc- 
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tions  to  draw  on  him  for  the  money  at  thirty  days  ;  and  the  New  Orleans 
merchant  drew  accordingly,  and  forwarded  the  draft  by  letter.  Held, 
that  the  contract  of  sale  was  consummated  by  the  writing  and  forward- 
ing of  this  letter,  and  that  the  vendor  could  not,  on  these  facts  standing 
alone,  disaffirm  the  contract,  and  reclaim  the  goods  ;  but,  if  the  pur- 
chaser was  at  the  time  insolvent,  and  did  not  intend  to  pay  for  the  goods, 
or  had  no  reasonable  expectation  of  doing  so,  this  would  constitute  a 
fraud,  for  which  the  vendor  might  disaffirm  the  contract.  Loeb  &  Bro. 
V.  Flash  Brothers,  526. 

6.  Two  tcritlngs  construed  as  one. — Two  or  more  writings  executed  between 

the  same  parties,  at  the  same  time,  and  relating  to  the  same  subject- 
matter,  will  be  construed  together  as  one  entire  contract  and  transac- 
tion. Fellows  V.  Lewis,  343  ;  Jordan  v.  Jordan's  Adm'r,  301 ;  Buell  v. 
Undcnoood,  285. 

7.  Same. — But,  where  one  of  the  written  instruments  is  a  deed,   the  other 

may  nevertheless  be  held  a  will,  when  the  terms  and  provisions  of  the 
two  are  distinct  and  variant.     Jordan  v.  Jordan,  301. 

8.  Validity  of  contract ;  parol  and  icritlen  stipulations. — In   determining  the 

validity  of  a  contract,  on  which  an  action  is  brought,  on  grounds  of 
public  policy,  the  court  will  inquire  into  the  whole  transaction  from  its 
origin,  and  will  not  be  embarrassed  or  hindered  by  the  particular  form 
in  which  it  was  reduced  to  writing,  or  the  expressions  used  in  the  writing; 
nor  does  the  writing  operate  ani  estoppel  on  the  party  sought  to  be 
charged,  from  showing  the  true  character  of  the  transaction.  Eobertson 
V.  Robinson,  610. 

9.  Contract  relating  to  public  office. — A  contract  between  plaintiff  and  a  person 

who  was  a  candidate  for  the  office  of  county  tax-assessor,  which  had  its 
origin  in  a  proposal  made  by  the  latter  to  plaintiff  on  the  morning  of 
the  election  day,  to  the  effect  that,  it  elected,  he  would  appoint  plaintiff 
his  chief  deputy,  and  pay  him  an  annual  salary  of  S2,500  from  the  fees 
and  perquisites  of  the  office,  if  plaintiff  would  make  his  official  bond 
for  him,  and  would  perform  all  the  duties  of  the  office  except  such  as 
relate  to  the  poll-tax  ;  which  proposal  was  accepted,  and  the  contract 
afterwards  reduced  to  writing,— is  void  on  grounds  of  public  policy, 
and  will  not  support  an  action,  lb.  610. 
10.  Necessaries  furnished  to  persons  of  unsound  mind. — A  promissory  note, 
given  by  a  person  non  compos  mentis ,  has  no  legal  validity,  although  its 
consideration  was  necessaries  furnished  to  him  ;  yet,  though  the  note 
is  void,  the  price  of  such  necessaries  is  a  legal  demand  against  his  estate. 
JDavia  v.  Tarver,  98. 
See,  also,  Bills  of  Exchange,  and  Peomissoey  Notes  ;  Bonds  ;  Coepoea- 
TioNS  ;  Husband  and  Wife  ;  Vendoe  and  Pubchasee  . 

CONTRIBUTION. 

1.  Contribution  between  sureties ;  jurisdiction  of  equity, — A  surety  may  main- 

tain a  bill  in  equity  against  his  co-surety,  for  contribution,  although 
he  has  also  a  remedy  by  action  at  law.     Broughton  v.    Wimberly,  549. 

2.  Liability  of  lands  descended,  for  debt  of  ancestor;  contribution  among  heirs. 

When  lands  depceuded  are  divided  among  the  hoirs,  leaving  debts  un- 
paid, the  creditors  have  an  undoubted  right  to  proceed  against  them  in 
equity  ;  and  if  one  or  more  of  the  heirs  discharge  this  common  liability, 
by  agreement  with  the  others,  or  pay  more  than  their  proportionate 
share,  they  are  subrogated  to  the  creditors'  rights  to  proceed  against 
the  lands  of  the  others.     Winston  v.  McAlpine,  377. 

COEPOKATIONS. 

1.  Contracts  ultra  vires  ;  estoppel. — When  a  person  has  made  a  contract  with 
a  corporation  which  is  ultra  vii'es,  and  has  received  the  benefit  of  it, 
neither  he  nor  those  claiming  under  him  are  thereby  estopped  from  set- 
ting up  the  invalidity  of  the  contract  in  defense  of  a  suit  to  enforce  it. 
Chambers  v.  Falkner,  449. 
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2.  Contracts  with   corporations. — When  ft  corporation   has  no  power  to  lend 

money,  a  promissory  note  given  to  it  for  borrowed  money,  and  a  mort- 
gage to  secure  the  note,  are  both  void,  and  can  not  be  enforced  in  equity. 
1  b.  449. 

3.  State  Grange  of  Patrons  of  Husbandry;  power  to  lend  money. — The  private 

corporation  chartered  by  the  name  of  the  "  State  Grange  of  the  Patrons 
of  Husbandry  of  Alabama."  has  no  express  grant  of  power  to  lend 
money,  and  no  such  power  can  be  implied  from  the  declared  purposes 
and  objects  for  which  its  charter  was  granted  :  on  the  contrary,  such 
power  is  excluded  by  the  declaration  that  the  corporation  is  not  created 
for  pecuniary  profit,     lb.  449. 

4.  Validity  of  mortgage  to  corporation.— Any   corporation,  public  or  private, 

has  capacity,  it  not  prohibited,  to  take  a  mortgage  as  security  for  a  debt 
contracted  in  furtherance  of  the  objects  ol  its  creation  ;  and  this  prin- 
ciple extends  to  a  mortgage  taken  by  trustees,  wdo  are  by  statute  con- 
stituted a  5«asi-corpomtion  for  particular  purposes.     State  v.  Mce,  83. 

5.  Municipal  corporations  ;  judicial  notice  of  charter. — The  courts  are  bound 

to  take  judicial  notice  of  the  charter  of  a  municipal  corporation,  as  a 
public  statute,  although  it  may  not  be  pleaded,  or  given  in  evidence. 
City  Council  of  Montgomery  v.  Hughes,  201. 

6.  Same;  term  of  office  of  city  clerk  of  Montgomery. — The  charter  of  the  city 

of  Montgomery  provides  for  biennial  elections  of  the  city  clerk,  as  of 
the  mayor  and  aldermen  ;  and  the  provision  for  his  continuance  in  office, 
in  addition  to  that  term,  "  until  his  successor  is  duly  elected  and  quali- 
fied," is  only  intended  to  cover  the  reasonable  time,  varying  with  cir- 
cumstances, which  may  be  necessary  to  enable  his  successor  to  qualify. 
lb.  201. 

7.  Same  ;  certiorari  to  judgment  of  municipal  court. — When  the  charter  of  a 

municipal  corporation  does  not  provide  for  an  appeal  from  the  judgment 
of  the  mayor  or  intendant,  in  a  guasi-criminal  proceeding  for  the  viola- 
tion of  a  municipal  ordinance,  the  common-law  writ  of  certiorari,  from 
the  Circuit  Court,  is  the  appropriate  remedy  to  revise  such  proceedings. 
Cam  den  v.  Bloch,  236. 

8.  Proceeding  for  violation  oj  municipal  ordinance ;  imnt  of  affidavit  and  war- 

rant ;  parol  evidence  in  aid  of  record. — When  such  proceedings  are  removed 
into  the  Circuit  Court  by  certiorari,  the  failure  of  the  record  to  show  the 
affidavit  and  warrant,  by  which  the  prosecution  was  commenced,  is  a 
defect  for  which  the  proceedings  should  be  quashed  ;  and  the  defect  can 
not  be  cured  by  extrinsic  parol  evidence  in  aid  of  the  record.     lb.  236. 

9.  Costs;  liability  of  municipal  corporation  for. — On  grounds  of  public  policy, 

costs  Clin  not  be  taxed  against  a  municipal  corporation,  when  proceed- 
ings bad  before  the  maj'or  s  court,  for  the  violation  of  a  municipal  ordi- 
nance, are  removed  by  certiorari  into  the  Circuit  Court,  and  there 
quashed  ;  and  the  question  is  properly  raised  by  an  exception,  noted 
only  in  the  judgment-entrj'.  lb.  236. 
10  When  appeal  lies. — By  the  settled  practice  of  this  court,  au  appeal  lies  in 
favor  of  a  municipal  corporation,  from  a  judgment  of  the  Circuit  Court, 
quashing  the  judgment  of  the  mayor's  court  in  a  (/M'jsi-criminal  pro- 
ceeding for  the  violation  of  a  municipal  ordinance,     lb.  236. 


COSTS. 


Attorney'  tax-fee,  assessed  as  part  of  costs  against  unsuccessful  appellant;  con- 
stUuti.onality  of  law. — The  sixth  section  of  the  act  of  February  3d,  1877, 
which  requires  a  reasonable  attorney's  fee,  not  exceeding  $20,  to  be 
assessed  by  the  court,  as  a  part  of  the  costs,  against  every  unsuccess- 
ful appellant  in  such  actions  (Code,  §  1715),  is  unconstitutional  and 
void,  being  violative  of  that  equality  and  uniformity  of  rights  and  privi- 
leges which,  by  the  fundamental  principles  of  the  constitution,  State 
and  Federal,  are  secured  to  all  persons,  and  creating  unequal  and  unjust 
discrimination  .against  a  particular  class  of  litigants.  South  &  North 
Ala.  Bailroad  Go.  v.  Mon-is,  193. 
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2.  Liability  of  municipal  corporal  ion  for  costs. — On  grounds  of  public  policy, 

costs  can  not  be  taxed  against  a  municipal  corporation,  when  proceed- 
ings had  before  the  mayor's  court,  for  the  violation  of  a  municipal  ordi- 
nance, are  removed  by  certiorari  into  the  Circuit  Court,  and  there 
quashed  ;  and  the  qupstion  is  properly  raised  by  an  exception,  noted 
only  in  the  judgment-entry.     Camden  v.  Block,  2"36. 

COUNTY. 

1.  Action  against  county. — An  action  at  law  does  not  lie  against  a  county,  on 
a  claim  which  has  been  audited  and  allowed  bj'  the  Commissioners' 
Court :  the  only  remedy  is  against  the  county  treasurer,  if  he  has  funds 
with  which  to  pay  it  ;  or,  by  mandamus  to  compel  the  levy  of  the  nec- 
essary tax,  if  there  are  not  sufficient  funds  in  the  treasury.  Caldwell  v. 
Dunklin,  461. 

2  County  bonds  of  Butler,  issued  under  special  statute  in  liquidation  of  regis- 
tered indebtedness. — The  bonds  of  the  county  of  Butler,  issued  under  the 
authority  of  the  special  statute  approved  December  28th,  1868,  entitled 
"An  act  to  register  and  pay  the  debt  of  Wilcox,  Perry,  Butler,  and  St. 
Clair  counties"  (Sess.  Acts  1868-9,  pp.  505-06),  are  not  required  to  be 
presented  to  the  Commissioners'  Court,  and  by  it  audited  and  allowed, 
to  make  them  valid  claims  against  the  county  ;  nor  will  they  support  a 
summary  remedy  against  the  county  treasurer  and  his  sureties,     lb.  461. 

3.  Same  ;  interest. — The  statute  expressly  provides  for  the  issue  of  interest- 

bearing  bonds  ;  and  although  the}'  are  made  payable  in  five  years,  there 
is  uo  indication  of  any  purpose  to  prohibit  interest  after  their  maturity; 
consequently,  they,  and  the  coupons  attached,  are  governed  by  the  gen- 
eral principle,  which  allows  interest  as  an  incident  to  a  debt  aftet  its 
maturity.     lb.  461. 

COUNTY  TKEASUKER. 

1.  Summary  judgment  against  ;  ichen  authorized. — A  summary  remedy,  by 
notice  and  motion,  against  a  county  treasurer  and  his  sureties,  is  given 
only  where  he  fails  to  pay,  on  demand,  "  an  allowed  claim  against  the 
county,  when  there  are  iunds  in  the  treasury  to  pay  the  same"  (Code, 
§  3395);  that  is,  a  claim  which  has  been  presented  to  the  Commis- 
sioners' Court,  and  has  been  by  it  audited  and  allowed  ;  and  it  can  not 
be  extended  to  claims  which  are  not  required  to  be  so  presented  and 
audited.     Caldwell  v.  Dunklin,  461. 

CEIMINAL  LAW. 

1.  Assault ;  sufficiency  of  indictment. — In  an  indictment  lor  an  assault,  the 

additional  averment  of  a  specific  intent,  or  circumstances  of  aggravation, 
though  not  amounting  to  an  intent  to  commit  a  higher  oifense,  does  not 
alfect  its  legal  sufficiency  ;  and  if  proved,  it  may,  in  the  discretion  of 
the  jury,  justify  a  heavier  punishment.     Murdock  v-  State,  520. 

2.  As.mult  and   battery  ;  sufficiency  of  indictment,    and  alternative  averments. 

When  the  indictment  charges  that  the  defendant,  by  force,  poured,  or 
attempted  to  pour,  "a  mixture  of  spirits  of  turpentine  and  pepper" 
upon  the  person  of  the  prosecutrix,  this  is,  in  legal  eS'ect,  the  averment 
otan  assault  and  battery  ;  and  the  alternative  averments  are  authorized 
by  the  statute,     lb.  520. 

3.  Bail;  when  refused. — On  application  to  this  court  for  bail,  in  a  case  of  hom- 

icide, after  its  refusal  by  tho  primary  court  or  magistrate,  it  is  a  safe 
rule  to  refuse  bail,  jvhenever,  on  the  evidence  adduced,  a  presiding 
judge  would  sustain  a  capital  conviction  by  a  jury.     Exparte  Broion,  446. 

4.  Homicide  by  intentional  use  of  deadly  weapon. — When  life  is  taken  by  the 

intentional  use  of  a  deadly  weapon,   the  blow  or  injury  being  aimed  at 
the  person  slain,  the  act  is  either  excusable  homicide,  voluntary  man- 
slaughter, or  murder,     lb.  446. 
6.  Excusable  homicide,  or  self-defense. — To  make  the  homicide,  in  such  case, 
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excusable,  and  bring  it  within  the  law  of  self-defense,  there  must  have 
been  a  present,  impending  danger,  real  or  apparent,  to  life  or  limb,  or 
grievons  bodily  harm,  trom  which  there  was  no  other  probable  means 
of  escape,  and  the  slayer  must  not  have  been  the  aggressor,     lb.  446. 

6.  Manslaughter,  and  murder.— li  such  homicide  was  not  justifiable  in  self- 

defense,  then,  to  reduce  it  to  manslaughter,  there  must  have  been  an 
assault,  or  some  other  provocation  than  mere  words,  no  matter  how 
offensive,  and  the  fatal  blow  must  have  been  struck  immediately,  with- 
out any  reflection  or  deliberation  whatever  :  when  there  is  any  resolu- 
tion, reflection,  or  deliberation,  and  the  purpose  is  formed  before  the 
fatal  blow  is  struck,  the  law  does  not  measure  the  length  of  time,  but 
pronounces  the  offense  murder,     lb.  446. 

7.  Indictment  found  by  grand  jury  illegally  formed;  verdict  of  acquittal  or  con- 

viction under,  and  reversal  of  judgment  on  error ;  plea  in  bar  of  second 
prosecution. —On  indictment  for  murder  against  two,  a  verdict  of  ac- 
quittiil  on  the  evidence  being  rendered  as  to  one,  and  the  other  found 
guilty  of  murder  in  the  second  degree,  which  judgment  was  reversed  on 
error,  at  the  instance  of  the  latter,  because  the  record  showed  a  fatal 
defect  in  the  formation  of  the  grand  jury  by  which  the  indictment  was 
found,  though  no  objection  was  raised  to  it  in  the  court  below  on  that 
account  ;  the  verdict  and  judgment  operate  as  a  bar  to  another  prosecu- 
tion of  the  defendant  who  was  acquitted,  and  are  available  to  him  under 
the  ploa  of  former  acquittal ;  and  as  to  the  other  defendant,  when  again 
indicted,  operate  as  a  bar  to  a  prosecution  for  murder  in  the  first  degree. 
Beiry  v.  7  he  Slate,  117. 

8.  former  acquittal ;  jeopardy  ;  waiver    of  constitutional  privilege. — When  a 

verdict  ot  guilty  is  set  aside  by  the  court,  because  not  in  proper  form 
to  sustain  a  conviction,  and  a  new  trial  is  granted,  the  defendant  is  not 
regarded  as  having  been  in  legal  jeopardy,  and  can  not  plead  this  as 
a  former  acquittal ;  and  when  this  action  of  the  court  is  had  at  his 
instance,  it  amounts  to  an  express  waiver  of  the  right  to  insist  on  the 
constitutional  guaranty  against  being  placed  a  second  time  in  jeopardy 
for  the  same  oflense.     Kendall  v.  Ihe  State,  492. 

9.  Admissibility  of  confessions. — The   defendant's  confessions  in  this  case 

held  to  have  i)roperly  admitted  as  evidence,  on  the  authority  of  Brister 
V.  The  State  (26  Ala.  107),  and  Murphy  v.  The  State  (63  Ala.  1),  notwith- 
standing subsequent  threats  of  violence  on  the  part  of  by-standers. 
lb.  492. 

10.  Proof  of  confession. — A  witness  may  testify  to  confessions  voluntarily 
made  by  the  defendant,  although  he  does  not  recollect  all  the  conversa- 
tion had  with  the  defendant  at  the  time.     lb.  492. 

11.  Sufficiency  of  verdict.  -Under  an   indictment   for  murder,  a  verdict  of 

guilty,  or  guilty  as  charged  in  the  indictment,  not  specifying  the  degree 
of  murder,  is  defective,  and  will  not  support  a  conviction,  although  the 
offense  is  charged  to  have  been  committed  by  poisoning,      lb.  492. 

12.  Same. — Under  an  indictment  which  charges  forgery  in  the  second  degree, 

in  a  single  count,  a  verdict  finding  the  defendant  "guilty  as  charged  in 
the  indictment,"  without  specifying  the  degree  of  the  forgery,  is  suffi- 
cient.    Anderson  v.  The  Slate,  553. 

13.  Forgery  in  the  second  degree,— A   written  order  for  a  pint  of  whiskey,  to 

which  the  name  of  a  personals  signed  without  his  authority,  is  within 
the  statute  defining  forgery  in  the  second  degree  (Code,  §  4340);  and 
an  indictment  which  charges  the  forgery  of  such  an  instrument,  setting 
it  out  in  hcHC  verba,  charges  forgery  in  the  second  degree,  and  nothing 
else.     lb.  553. 

14.  Election;  evidence  as  to  other  acts. — The  prosecutor,  or  chief  witness  for 

the  prosecution,  testifying  to  the  commission  of  the  act  charged  as  a 
larceny  in  the  month  of  October,  the  prosecution  must  be  confined  to 
that  particular  offense,  and  can  not  adduce  evidence  of  other  distinct 
acts  ;  and  though  the  witness  also  testifies,  on  cross-examination,  to 
thelcommission  of  other  similar  acts  two  or  three  months  previously, 
this  does  not  authorize  the  defendant  to  introduce  as  evidence  his  own 
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exculpatory  declarations,  contemporaneous  with  those  acts,  and  tend- 
ing to  disprove  any  crincinal  intent.      Bonham  v.  The  State,  456. 

15.  Larceny  ;  what  constitutes. — One  of  two  or  more  joint  owners  of  a  grow- 

ing or  outstanding  crop  can  not  be  guilty  of  larceny  by  taking  any  part 
of  it  while  thus  held  ;  nor  is  a  person  guilty  of  larceny,  because  he 
takes  property  which  he  honestly  believes  belongs  to  him.     lb.  456. 

16.  Same;  abandonment  of  crop   by   one  of  joint  owners.  —'When  a  tenant  of 

lands  lets  another  person  have  an  interest  in  his  contract,  under  an 
agreement  between  them  to  cultivate  the  land  and  divide  the  crop 
equally,  after  paying  the  rent ;  and  the  latter  ceases  to  work,  and 
abandons  the  crop  before  maturity,  giving  as  a  reason  that  he  did  not 
think  they  could  make  any  thing  ;  he  is  guilty  of  a  breach  of  contract, 
and  forfeits  all  interest  in  the  crop,  the  entire  property  in  the  matured 
crop  vesting  in  the  original  tenant ;  and  whatever  may  be  his  rights  or 
remedj'  against  the  original  tenant,  he  may  be  convicted  of  the  subse- 
quent larceny  of  a  part  of  the  growing  or  outstanding  crop.     lb.  456. 

DAMAGES. 

1.  Measure  of  damages  in  trover. — As  to  the  measure  of   damages  in   trover, 

the  court  adheres  to  the  rule  laid  down  in  Jenkins  v.  McConico,  26  Ala. 
213:  that  is,  if  the  thing  converted  has  a  fixed  value,  the  measure  of 
damages  is  that  value  at  the  time  of  the  conversion,  with  interest 
thereon  at  the  descretion  of  the  jury;  and  if  the  value  is  fluctuating, 
they  may  take  its  highest  value  at  any  time  between  the  conversion  and 
the  trial;  but  it  is  error  to  restrict  their  discretion,  by  instructing 
them  that  they  must  allow  the  highest  value.*  Loeb  &  Brother  v.  Flash 
Brothers,  525. 

2.  Nominal  damages. — Since  every  wrong  implies  damage,  nominal  damages 

are  always  recoverable,  when  a  clear  breach  of  duty  is  shown,  but  no 
special  damages  are  proved.     Adams  v.  Robinson,  585. 

3.  Injunction  bond;  counsel fees'as  damages.— In  an  action  on  an  injunction  bond, 

conditioned  as  the  statute  prescribes  (Code,  §  3871),  counsel  fees  are  re- 
coverable as  a  part  of  the  damages,  for  services  rendered  in  this  court 
on  appeal,  as  well  as  in  the  court  below.  (Overruling  Ferguson  v.  Baber, 
24  Ala.  402  ;  and  Bullock  v.  Ferguson,  30  Ala.  227. )  But  the  recovery 
is  limited  to  lees  for  services  rendered,  in  either  court,  in  procuring  the 
dissolution  of  the  injunction,  and  does  not  extend  to  all  the  services 
rendered  in  the  suit  in  which  the  injunction  was  sued  out.  Boiling  v. 
Tate,  417. 

4.  Same ;  depreciation  of  mortgaged  property. — When  an  inj  unction  is  obtained, 

restraining  the  sale  of  property  under  a  power  contained  in  a  mortgage, 
and  it  is  afterwards  dissolved  ;  in  an  action  on  the  injunction  bond,  the 
depreciation  in  the  value  of  the  mortgaged  property  while  the  injunc- 
tion was  of  force,  causing  it  to  sell  for  less  than  the  amount  of  the  se- 
cured debt,  is  recoverable  as  a  part  of  the  damages  sustained,     lb.  417. 

5.  Same;  travelling  expenses. —The  plMntiffs  travelliug  expenses   in  attend- 

ing the  sale  of  the  mortgaged  property,  after  the  dissolution  of  the  in- 
junction, coming  from  Pensaoola,  Florida,  to  Greenville,  Alabama,  "are 
but  an  accident  of  the  particular  case,"  and  can  not  be  recovered  as  a 
part  of  the  damages  in  an  action  on  the  injunction  bond.     lb.  417. 

6.  Liability  of  sureties. — In  an  action  on  a  penal  bond,  the  liability  of  the 

sureties  is  the  same  as  that  of  the  principal  ;  and  when  they  are  sued 
alone  on  the  bond,  the  fact  that  they  are  sureties  should  exert  no  influ- 
ence in  the  assessment  of  the  damages,     lb.  417. 

7.  When  action  lies  against  auditor  by  attorney;  what  damages  are  recoverable. 

An  action  lies  against  the  State  auditor,  in  favor  of  an  attorney,  on 
account  of  his  refusal  to  allow  the  latter  to  inspect  the  "Tax-Ledger" 
showing  the  entries  relating  to  the  accounts  of  a  tax-collector,  by  whom 
the  attorney  was  employed  ;  and  nominal  or  compensatory  damages 
may  be  recovered,  without  proof  of  malice,  or  an  intent  to  injure  on 
the  part  of  the  defendant  ;  but,  if  the  complaint  alleges  that  the  refusal 
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was  "malicions,  and  with  intent  to  injure  the. plaintiff,"  proof  of  snch 
malice  or  intent  is  necessary  to  authorize  a  recovery  of  vindictive 
damages.     Brevotr  v.  Watson,  88. 

DEEDS. 

1.  Delivery. — Delivery  is  essential  to  the  execution  and  operative  effect  of   a 

conveyance  of  lauds;  but  the  delivery  may  be  manifested  by  either 
words  or  acts,  and  no  particular  form  is  necessary  in  either  case;  &nd 
when  made  to  a  third  person,  for  the  benefit  of  the  grantee,  though 
without  his  knowledge,  his  assent  and  acceptance  will  be  presumed,  if 
it  is  beneficial  to  him,  and  imposes  no  duties  or  burdens  on  him. 
Hence,  in  this  case,  where  the  mortgagor  acknowledged  the  deed,  on 
the  day  of  its  date,  before  the  probate  judge,  and  left  it  with  him  for 
registration,  and  it  was  duly  recorded;  lielfl,  that  this  was  sufficient  to 
perfect  the  delivery,  although  the  mortgagee  never  had  possession  of  the 
deed,  and  did  not  know  of  its  existence  until  after  the  death  of  the 
mortgagor. — Elsberry  v.  Jim/kin,  336. 

2.  Conslrudion  of  deed  of  gift ;  wfvether  parlies  take   by  purchase  or  descents 

Where  lands  were  conveyed,  by  deed  or  gift,  to  the  grantor's  son,  with 
these  words  superadded,  "  but,  should  he  die  without  a  wife,  or  children, 
or  child,  then  said  land  shall  pass  according  to  the  statutes  of  descent 
and  distribution  of  the  State  of  Alabama  now  in  force";  and  the  grantee 
died,  never  having  married;  hel/1,  that  his  surviving  brothers  and  sisters 
took  by  purchase  under  the  deed,  and  not  by  descent  or  inheritance 
from  him.     Rolnnson  v.  LeGrand&  Co.,  111. 

3.  Conveyance  in  fee  by  tenant  for  life.— A  deed  of  bargain   and  sale  by  a 

tenant  for  life,  purporting  to  convey  the  entire  estate  in  the  lands, 
passes  only  his  own  interest,  and  does  not  aflfect  the  title  or  estate  of 
the  remainder-men.     Doe,  ex  dem.  Pope  v   Pickett,  487. 

4.  Satulcry  covenants  in  conveyance. — The  words    "grant,    bargain  and  sell," 

when  used  in  a  conveyance,  amount  to  an  express  covenant  lor  quiet 
enjoyment,  and  that  the  grantor  is  seized  of  an  indefeasible  estate  in 
fee  simple  (Code,  §  2193);  and  the  statute  applies  to  mortgages,  as  well 
as  to  absolute  conveyances  Jonen  v.  Reese,  134. 
o.  Operation  oj  deefl  by  estoppel. — When  a  mortgage  contains  the  usual 
words  of  conveyance,  which  create  the  statutory  coveoauts,  the  mort- 
gagor can  not  be  heard  to  gainsay  the  title  of  the  mortj^agee,  or  to 
assert  that  he  did  not  have  an  alienable  estate  in  the  lands;  and  this 
rule  also  applies  to  a  married  woman,  who  joins  with  her  husband  in  a 
mortgage  of  lands,  in  which  she  has  an^  equitable  separate  estate. 
lb.  131. 

6.  Cdnstmction  of  deed  unskdlfuUy  dravan. — In  the   construction   of  a  deed 

which  shows  on  its  face  that  it  was  drawn  by  an  ignorant  person,  or  one 
who  was  not  acquainted  with  the  force  and  meaning  of  the  technical 
words  used,  a  greater  latitude  of  construction  is  indulged,  than  when  it 
is  skillfully  drawn,  and  appears  to  have  been  written  by  a  person  who 
was  familiar  with  the  use  of  technical  terms;  and  the  indiscriminate  use 
of  the  words  children  and  heirs  of  the  body,  to  designate  the  same  class  of 
persons,  is  a  marked  manifestation  of  unskilltulness  on  the  part  of  the 
draughtsman.     May  v.  Ritchie,  602. 

7.  "  Heirs  of  the  body ;"  when  construed  as  words  of  purchasf.. — A   deed  of  gift 

executed  in  1848,  by  which  property  was  conveyed  in  trust  for  the 
grantor's  married  daughter  "and  the  heirs  of  her  body,  for  their  support 
and  the  support  ot  her  children  ^  and  at  the  lawful  age  of  her  youngest 
cAJW,  alter  her  death,  then  the  property  to  be  equally  divided  among 
her  cAMren,"— creates  an  estate  for  life  in  the  daughter,  with  remainder 
to  her  children  as  purchasers,     lb.  602. 

8.  Execution  of  deed  by  trustee  under  power ;  registration  of  acknowledgment 

and  consent. — When  a  married  woman's  consent  to  the  execution  of  a 
deed  by  her  husband,  as  trustee  for  her  and  her  children,  is  indorsed  on  the 
deed  after  its  execution.and  is  acknowledged  by  her  before  a  proper  officer, 


INDEX.  671 

BEEDS— Continued. 

it  becomes  a  part  of  the  deed,  as  if  incorporated  in  it;  and  the  deed  and 
consent,  each  properly  acknowledged  and  certified,  being  duly  recorded 
within  twelve  months  (Code,  §  2154),  a  certified  copy  is  comptent  and 
sufficient  evidence  of  the  indorsed  consent,  as  well  as  of  the  deed. 
March  V.  England,  275. 
9.  Same  ;  sufficiency  of  consent.  —Where  lands  are  conveyed  to  the  hasband, 
in  trust  for  the  wife,  with  remainder  to  their  children;  and  he  is 
authorized  to  sell  and  convey,  with  the  written  consent  of  the  wife,  and 
required  to  re-invest  the  proceeds  of  sale  in  other  property,  to  be  held 
on  the  same  trusts;  a  written  acknowledgment  by  the  wife,  indorsed  on 
the  deed  of  the  husband  as  trustee  after  its  execution,  that  the  sale  was 
made  with  her  full  consent,  and  at  her  written  request,  which  acknowl- 
edgment is  duly  certified  (Code,  §  2215),  shows  a  sufficient  execution 
of  the  power,     lb.  275. 

10.  Acknowldginent ;   suffiniency   of    cerlificaie.—A  certificate  by  a  justice  of 

the  peace,  appended  to  a  deed,  which  states  that  the  grantors,  man  and 
wife,  appeared  before  him,  and  thut  the  wife,  being  examined  apart, 
"acknowledged  she  signed  the  said  deed  of  her  own  free  will  and  ac- 
cord, and  without  fear,  constraint,  or  persuasion  of  her  husband,  tcho 
aU  acknowledged  they  signed,\sealed,  and  delivered  the  same,  for  the  purposes 
therein  contained,''  is  not  a  substantial  compliance  with  the  requisitions 
of  the  statute  (Code,  §  2154),  and  does  not  render  the  deed  admissible 
evidence  without  further  proof.     Boykin  v.  Smith,  294. 

11.  Same ;  nature  of  officer's  power  in  taking  and  certijyin/j. — In  taking   and 

certifying  the  acknowledgment  of  conveyances,  an  officer  exercis>^8 
power  which  is  strictly  ministerial,  and  in  no  respect  judicial.  Halso 
V.  Seuwrifjht,  432. 

12.  Parol  evidence  in  aid  of  deed,  identtfying  lands  conveyed. — Whep  a  tract  of 

land  is  described  in  a  conveyance  as  the  "Douglass  Gold  Mine,"  without 
other  words  of  description,  parol  evidence  is  admissible  to  identify  it 
as  the  land  sued  for.  which  was  once  bought  at  a  sheriffs  sale  by  one 
Douglass,  under  whom  plaintiff  claims  by  mesne  conveyances,  and  to 
whom  it  was  conveyed  by  deed  in  which  it  was  described  by  its  govern- 
ment numbers.  Baucum  &  Jenkins  v.  George,  259. 
13i  Proof  of  deefZ.— Under  the  statute  now  of  force  (Code,  §  '2154),  a  convey- 
ance is  not  self-proving,  or  admissible  as  evidence  without  proof  of  its 
execution,  unless  it  was  recorded  within  twelve  months  after  its  execu- 
tion ;  and  under  the  statute  which  was  of  force  in  1843  iClay's  Digest, 
151.  §  1),  a  deed  which  was  executed,  acknowledged  and  recorded,  ac- 
cording to  its  provisions,  was  and  is  also  self-pro vicg.     lb.  2.59. 

14.  Objection  to  certified  copy  of  registered  deed. — An  objection  to  the  admission 

of  a  transcript  of  a  registered  deed  as  evidence,  "  because  it  is  insuffi- 
cient and  illegal,"  is  a  general  objection  to  the  admissibility  of  the 
transcript,  and  does  not  raise  any  specific  objection  to  the  validity  or 
legal  eftect  of  the  deed.     March  v.  England,  275. 

15.  Wfiethtr  instrument  is   will  or  deed. — In  determining  whether  an  instru- 

ment is  a  deed  or  a  will,  when  it  is  properly  executed  to  operate  as  either, 
it  is  not  material  what  it  is  called  on  its  face,  nor  how  it  Was  received 
and  acted  on  by  the  parties  claiming  under  it :  the  material  inquiry  is, 
as  to  the  effect  and  operation  which  the  maker  intended  it  to  hare;  and 
if  his  intention,  as  collected  froiQ  the  terms  of  the  instrument,  when 
read  in  the  light  of  surrounding  circumstances  at  the  time  of  itR  execu- 
tion, was  that  it  should  not  take  eftect  until  after  his  death,  should  not 
convey  any  vested  right  or  interest,  but  should  be  revocable  daring  his 
life,  it  is  testamentary  in  its  nature,  and  can  only  operate  as  a  will. 
In  this  case,  the  instrument  is  held  a  will,  and  not  a  deed.  Jordan  v. 
Jin-dan,  301. 

16.  Conveyance  of  future  crop. — A  conveyance  of  a  future  crop— that  is,  a  crop 

not  yet  planted — does   not  convey  a  legal  title,  on  which  an  action  of 
detinue,  trover,  or  trespass  can  be  maintained.     Grant  v.  Steiner,  499,  ; 
Rees  V.  Coats,  256. 
See,  also,  Exemptions  ;  FBAirouiiENT  Convktances  ;  Mobtgages. 
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DEPOSITION. 

1.  Caption  and  e^.rtificale. — A  caption  is  not  indispensable  to  the  aatbenticity 
of  a  deposition,  when  the  annexed  certificate  of  the  commissioner 
shows  that  it  was  taken  in  obedience,  to  the  commission,  thnt  the  wit- 
ness was  dnlv  sworn,  bis  identity  being  affirmed,  and  that  his  answers 
were  reduced  to  writing,  as  nearly  as  possible  in  bis  own  words,  and 
fli^ned  by  him  in  the  presence  of  the  commissioner  ;  and  if  the  com- 
missioner also, 'certifies  that  be  is  "  not  of  kin  or  counsel  of  and  for  the 
parties  to  the  suit,  or  in  any  manner  interested  therein,"  this,  thouqh 
not  in  the  language  of  the  statute  (Code,  §  3074).  is  a  substantial  com- 
pliance with  its  requisitions.    Boykin  v.  Smith,  294, 

DISCONTINUANCE. 

1.  Proceeding  for  settlement  of  adminisirntor' a  accourds.— When  a,  citation  is 
issued  to  an  administrator  whose  authority  has  ceased,  at  the  instance 
of  the  administrator  de  bonis  non,  and  no  order  is  made  in  reference  to  the 
proceeding  on  the  day  appointed,  it  is  thereby  discontinued. — Hatched 
V.  BUlingslea,  16. 

EJECTMENT. 

1.  What  title  will  mipport  action. — In  ejectment,  or  the  corresponding  statu- 

tory action,  the  plaintiff  may,  if  not  barred  by  the  statute  of  limitations, 
recover  against  a  stranger,  or  one  showing  no  title,  on  proof  of  prior 
possession  under  color  of  title.     Bradsliaw  v.  Emory,  208 

2.  When  plaintiff  may  recover, — In  ejectment,  or  the  corresponding  statutory 

action,  the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  bis 
own  title— must  show  in  himself  a  present  right  of  entry  and  possession, 
without  regard  to  the  character  of  the  defendant's  possession.  Baucum 
&  Jenkins  v,  (Jeorge,  259. 

3.  When  vendor  may  recover  in  ejectment;  hnnkrnptcy. — In  ejectment,  or  the 

corresponding  statutory  action,  the  plaintiff  makes  out  a  prima  facie 
right  of  recovery,  when  he  shows  that  he  sold  the  land  to  the  defendant 
(or  his  ancestor),  but  retained  the  legal  title  himself  until  the  purchase- 
money  WHS  paid,  and  that  full  payment  has  never  been  made,  or  when 
the  fact  of  payment  is  controverted  ;  but  his  right  of  recovery  would  be 
defeated,  by  proof  of  the  fact  that  he  bad  become  a  voluntary  bankrupt 
in  the  meantime.     Clements  v.  Taylor,  363. 

ERKOR  AND  APPEAL. 

1.  fVlien  appeal  lies.  —By  the  settled  practice  of  this  court,  an  appeal  lies  in 

favor  of  a  municipal  corporation,  from  a  judgment  ol  the  Circuit  Court, 
quashing  the  judgment  of  the  mayor's  court  in  a  (jriiosi-criminal  pro- 
ceeding for  the  violation  of  a  municipal  ordinance.  Camden  v.  Bloch, 
236.  ' 

2.  Same. — Under  a  bill  for  contribution  between  two  co-sureties,  several  de 

fenses  being  set  up  by  answer  and  cross-bill,  alleging  defendant's  dis- 
charge, a  special  agreement  amoug  the  several  sureties  as  to  the  extent 
of  their  respective  liabilities,  and  the  complainant's  liability  to  account 
for  money  or  property  received  by  him  as  trustee  for  all  the  sureties, — 
as  to  all  of  which  matters  the  evidence  was  conflicting;  a  decree  ren- 
dered on  a  hearing  on  pleadings  and  proof,  in  these  words:  "Upon 
consideration,  it  is  ordered  that  complainant  is  entitled  to  relief;  and 
the  matter  is  referred  to  the  register,  to  ascertain  and  report,  at  this 
term,  the  amount  paid  by  the  complainant  on  the  notes,  with  interest  to 
date,  and  what  one  half  of  such  amount  may  be,  and  the  demurrers  to 
the  cross-bill  are  overruled,"  is  not  such  a  final  decree  as  will  support 
an  appeal.     Brotu/hton  v.   Wimherly,  549. 

3.  Parties  to  appeul.~On  appeal  from  a   decree  in  chancery,  if  prosecuted 

by  the  complainants  in  the  bill,  all  the  defendants  must  be  made 
appellees;  and  if  prosecuted  by  any  of  the  defendants,  it  must  be  in  the 
names  of  all  of  them  as   appellauta,  and  against  the  complainant  as 
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*  appellee  ;  and  there  can  be  summons  and  severance  in  this  ceurt,  ac- 

cording to  the  respective  interests  of  the  parties.     Clark  v.  Knox,  401. 

4.  Appeal  bond;  condition,  and  penalty.— Wh^n an  appeal  is  sued  out  by  the 
complainant  in  the  bill,  from  a  decree  which  is  not  for  the  paj'ment  of 
an  ascertained  sum  of  monej%  if  he  wishes  to  supersede  further  proceed- 
ings, the  penalty  of  the  bond  should  be  in  such  sum  as  will  secure  the 
payment  of  the  probable  amount  recoverable  under  the  decree,  with  the 
interest  which  may  accrue  pending  the  appeal,  if  the  decree  should  be 
affirmed  ;  and  the  condition  should  be  (Code,  ^  3928)  for  the  prosecu- 
tion of  the  appeal  to  effect,  payment  of  the  judgment  of  this  court,  and 
all  such  damages  as  the  defendants,  or  any  or  either  of  them,  may  sus- 
tain in  consequence  of  the  appeal.     lb.  401. 

-5.  Appeal  by  married  woman,  without  security  for  costs. — The  statute  which 
authorizes  an  appeal  by  a  married  woman,  without  giving  security  for 
the  costs,  from' any  judgment  or  decree  "subjecting  to  sale  her  separate 
estate,  or  any  part  thereof"  (Code,  §  3930),  does  not  embrace  a  decree 
dismissing  a  bill  filed  by  a  married  woman  by  which  she  sought  to  fasten 
a  trust  on  lands,  the  legal  title  to  which  was  taken  by  the  husband  in 
his  own  name,  on  the  ground  that  her  funds  were  used  in  paying  the 
purchase- money.     Cahalan  v.  Monroe,  Smrdtz  &  Co.,  254. 

6.  Revision  of  chancellor's  decree. — On  appeal  from   the  final  decree  in  a 

chancery  cause,  whether  the  question  for  revision  is  upon  matter  of  law 
or  matter  of  fact,  the  decree  must  stand,  unless  it  clearly  appears  to  be 
erroneous.     Lehman  Brothers  v-^McQueen,  570. 

7.  Uhat  en-ors  avail,  ajter  judgment  by  default,  or  nil  dicU. — After  judgment 

by  default,  or  by  nil  dicit,  if  the  complaint  contains  a  substantial  cause 
of  action  (Code,  §  3158),  formal  defects  are  notavailable  on  error.  BUch 
V.  Thiyrnton,  309. 

8.  Verdict  in  excess  of  amount  claimed. — When  a  verdict  is  rendered  for  a 

greater  amount  than  is  claimed,  or  greater  than  is  actually  due,  the  error 
may  be  cured  on  motion  for  a  new  trial,  but  is  not  available  to  reverse 
the  judgment  on  appeal.     i6.  309. 

9.  Decree  against  party  as  to  whom  cause  is  not  at  issue ;  when  and  how  arxiil- 

able  on  error. — It  is  error  to  proceed  to  a  final  decree  against  a  defendant 
,  who  has  not  answered,  and  against  whom  a  decree  pro  oonfesso  has  not 
been  entered;  and  the  error  will  work  a  reversal  of  the  decree,  at  hia 
instance,  unless  it  affirmatively  appears  that  no  injury  resulted  to  him; 
but  the  other  defendants  can  not  complain  of  it,  and  if  ne  assigns  it  as 
error  jointly  with  them,  the  assignment  will  not  be  sustained  as  to 
either  of  them. — McGeheev.  Lehman,  Durr  &  Co.,  316. 

10.  Misjoinder;  when  not  available  on  error. — When  the  complainants  in  a 

chancery  cause  appeal  from  a  decree  in  their  own  favor,  the  doctrine  of 
error  without  injury  to  them,  because  of  a  supposed  misjoinder  of  com- 
plainants, cannot  be  invoked  to  prevent  a  reversal,  since  that  would  de- 
prive them  of  the  right  to  cure  the  misjoinder  by  amendment.  State  v. 
Bice.  83. 

11.  Objection  to  evidence. — When  a  single  ground  of  objection  is  urged  to  the 

admission  of  evidence  in  the  primary  court,  and  is  there  overruled,  the 
appellate  court  will  not  consider  its  admissibility  on  any  other  ground. 
Baucum  &  Jenkins  v.  George,  259. 

12.  Waiver  of  objections  to  evidence. — The  court  does  not  intervene,  exmero 

niotu,  and  exclude  evidence  which,  thovigh  illegal  inform,  is  not  object- 
ed to  ;  nor  is  the  admission  of  illegal  evidence,  to  which  no  objection 
was  made  in  the  court  below,  any  ground  for  the  reversal  of  a  judgment. 
Peri-y  Co.  v.  Bailroad  Co,,  391. 

13.  Error  without  injury  in  rulings  against  plaintiff. — When  the  plaintiff's  evi- 

dence, as  set  out  in  his  bill  of  exceptions,  clearly  shows  that  he  had  no 
right  of  action,  any  rulings  adverse  to  him,  even  if  erroneous,  could  have 
wrought  no  injury  to  him,  and  are,  therefore,  no  ground  of  reversal. 
Block  Brothers  v.  Maas  &  Block,  211  ;  Caldwell  v.  Dunklin,  461. 

14.  Error  without  in jwy,  in  charge  to  jury. — In  action  against  a  retiring  part- 

ner, when  the  evidence  clearly  shows  that  no  notice  whatever  of  the  dis- 
(43) 
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solntiou  was  giveu,  either  personally  or  by  publication,  a  charge  to  the 
jury,  iustruciing  them  that  he  was  liable  iiulesa  he  gave  public  notice 
by  advertisement,  though  erroneous,  is  no  cause  for  a  reversal,  since  it 
could  have  wrought  no  injury.     Mcliolmn  t',  Moog  &  Co.,  471. 

15.  Charges  requested. — This  court  will  not  consider  the  correctness  of  charges 

asked  and  refused,  when  the  record  does  not  show  that  they  were 
reduced  to  writing,  but  will  presume  that  they  were  refused  be- 
cause they  were  not  in  writing.    Murdock  Vi  The  Stale,  520. 

16.  Presumption  in  favor  of  judgment. — In   an  action  on  a  promissory  note, 

which  is  not  set  out,  but  in  and  by  whicbj  as  the  complaint  averred, 
"the  delendants  waived  all  constitutional  and  statutory  exemptions  ;" 
judgment  on  verdict  being  rendered  for  the  plaintiff,  on  issue  joined  on 
the  plea  of  non  est  factum,  but  without  incorporating  in  it  the  waiver  of 
exemption  ;  this  court  will  not  reverse,  on  account  of  the  refusal  to 
amend  the  judgment  by  setting  out  the  waiver,  when  the  record  does 
not  show  on  what  evidence  the  action  of  the  court  below  was  based  :  in 
the  absence  of  the  evidence,  the  presumption  will  be  indulged  that  it 
justified  the  refusal  to  amend.     Hosen  v.  Ttdberl,  173. 

17.  Continuance. — The  granting  or  refusal  of  an  application  for  a  continuance 

is  not  revisable  on  error.     Camden  v.  Block.  238. 

18.  What  is  reuivaWe. — It  is  not  the  practice  of  this  court,  in  a  case  of  which 

the  lower  court  had  jurisdiction,  to  consider  any  other  matter  than  that 
which  was  there  acted  on,  and  its  action  here  assigned  as  error.  Rob- 
ertson V.  Robinson,  610. 

19.  What  is  revisable,  on  appeal  from  decree  on  demurrer. — On  appeal  from  the 

chancellor's  decree  sustaining  a  demurrer  to  the  bill,  thiscourt  will  only 
consider  the  causes  of  demurrer  specifically  assigne'l,  without  regard 
to  any  other  amendable  defects  in  the  bill.     Sloayi  v.  Frothingham,  593. 

20i  Remandment  on  reversal,  for  amendment  of  bill. — The  chancellor's  decree  in 
this  case,  overruling  a  demurrer  to  the  bill,  being  reversed  on  account 
of  amendable  defects  to  the  bill,  the  cause  was  remandedj  that  the  com- 
plainant might  have  an  opportunity  to  amend.     Smith  v.  Conner,  371. 

21.  Remandment  on  reversal,  for  additional  evulence.  —On  reversing  the  chan- 
cellor's decree  in  this  case,  which  dismissed  the  petitions  filed  by  the 
counties,  this  court  remands  the  causes,  with  instruction,  to  the  court 
below  to  receive  additional  documentarj'  or  record  evidence  from  eith* 
party  ;  regarding  the  case  as  "an  exception  to  a  salutary  general  rule," 
and  not  within  the  judicial  policy  against  opening  a  controversy,  once 
decided,  to  further  parol  testimony.     Perry  County  v.  Railroad  Co.,  390. 

ESTATES  OF  DECEDENTS. 

See  Executors  and  AdminIstkatobs. 
ESTOPPEL. 

1.  Kstoppel  en  pais  against  agent.  — When  a  person  collects  money  for,  or  as 

the  agent  of  another,  he  is  estopped  from  denyiog  the  title  of  his  prin- 
cipal, and  can  not,  as  against  his  principal,  set  up  title  in  himself. 
Hungerfordv.  Moore,  2.32. 

2.  By  contract  with  corporation. — When  a  person  has  made  a  contract  with  a 

corporation  which  is  tdtra  vires,  and  has  received  the  benefit  of  itj 
neither  he  nor  those  claiming  under  him  are  thereby  estopped  from  set- 
ting up  the  invalidity  of  the  contract  in  defense  of  a  suit  to  enforce  it. 
Chambers  v.  Falkner,  449. 

3.  By  illegal  written  contract.— In  determining  the  validity  of  a   contract,  on 

which  an  action  is  brought,  on  grounds  of  public  policy,  the  court  will 
inquire  into  the  whole  transaction  ft*Dm  its  origin,  and  will  not  be 
embarrassed  or  hindered  by  the  particular  form  in  which  it  was 
reduced  to  writing,  or  the  expressions  used  in  the  writing;  nor  does  the 
•  writing  operate  an  estoppel  on  the  party  sought  to  be  charged,  from 
showing  the  true  character  of  the  transaction.  Robertson  v.  Robinson, 
610. 
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4.  Operation  of  deed  by  estoppel. — When  a  mortgage  contains  the  usual 
words  of  conveyance,  which  create  the  statutory  covenants,  the  mort- 
gagor can  not  be  heard  to  gainsay  the  title  ot  the  mortgagee,  or  to 
assert  that  he  did  not  have  an  alienable  estate  in  the  lands;  and  this 
rule  also  applies  to  a  mnrried  woman,  who  joins  with  her  husband  in  a 
mortgage  of  lands,  in  which  she  has  an  equitable  separate  estate. 
Jones  V.  lieese,  131. 

EVIDENCE. 

Admissibility  and  Relevancy. 

1.  Action  against  auditor ;  evidence  as  io  tax-collector'   claim.— In  such  action, 

it  appearing  that  the  plaintift'  was  employed  by  a  tax-collector  to  pro- 
cure the  allowance  of  a  claim  by  the  auditor  for  an  alleged  excess  or 
over-payment  of  taxes,  as  shown  by  the  books  in  the  auditor's  office, 
his  compensation  depending  on  the  allowance  and  amount  of  the  claim; 
evidence  in  relation  to  the  state  of  the  accounts  between  the  tax-collec- 
tor and  the  State,  is  too  remote  from  the  issue,  and  is  irrelevant. 
Brewer  v.  Watson,  88. 

2.  Relevancy  of  evidence  as  to  value  and  capacity  of  machinery. —A  material 

inquiry  being  as  to  the  value  and  capacity  of  certain  machinery,  sold 
by  plaintifts  to  defendant,  a  witness  who  had  practicul  knowledge  of  the 
operation  and  capacity  of  similar  machinery,  which  he  thought  was 
superior,  may  slate  that  its  capacity  was  not  equal  to  the  representa- 
tions made  as  to  that  in  controversy;  and  if  the  two  machines,  or  kinds 
.of  machinery,  are  similar  in  character,  having  a  like  combination  of 
properties  and  qualities,  and  designed  to  accomplisn  like  results,  it  is 
not  necessarj'  that  they  should  be  precisely  alike  in  all  respects,  to  ren- 
der the  eviden(!e  admissible.     Blactcman  V.  Collier,  311. 

3.  Letter  of  railroad  president  ;  when   relevant  and  admissible  against  company. 

In  an  action  against  a  railroad  company,  lor  medical  services  rendered 
to  one  of  its  servants,  who  was  injured  while  in  its  employment  and 
service,  a  letter  from  the  president  of  the  company,  addressed  to  the 
plaintiti"s  attorney,  purporting  to  be  a  reply  to  a  letter  received  from 
him,  which  is  not  produced,  and  referring  to  plaintiff's  account,  is 
prima  facie  irrelevant  and  inadmissible,  when  without  date,  and  offered 
without  any  evidence  identifying  the  account.  M.  &  M.  Railway  Go. 
V.  Jay,  113. 

4.  Relevancy  of  evidence  as  to  party's  ill  health  when  signing  contract. — When 

the  defendant  admits  the  execution  of  the  written  contract  on  which 
plaintiff's  right  of  action  is  founded,  evidence  of  the  fact  "that  be  was 
quite  sick"  at  the  time  it  was  executed  is  irrelevant  and  inadmissible. 
Bradford  v.  Daniel,  133. 

5.  Corroborating  evidence. — When  a  witness  for  the   defendant  has   testified, 

that  at  a  particular  tin. e  and  place,  in  his  presence,  the  plaintiff's  intestate 
and  the  defendant  had  a  full  accounting  and  settlement;  and  it  is  pro- 
posed to  prove  by  another  witness,  in  corroboration,  that  the  three  per- 
sons were  together  at  the  time  and  place  mentioned;  "it  admits  of 
doubt,  whether  there  is  a  sufficient  connection  between  the  settlement 
sought  to  be  proved,  and  the  fact  offered  as  corroboration,  to  authorize 
proof  of   the  latter  to  be  made."     Killen  v.  Lide's  Adm'r,  505. 

6.  When  witness  may  testify  to  want  of  knowledge  of  fact. — Want  of  knowl- 

edge of  a  thing  open  to  the  senses,  by  a  person  who  had  the  oppor- 
tunity of  knowing  the  fact  if  it  existed,  "is  some  evidence,  though 
slight,  that  the  thing  did  not  exist";  but,  whether  or  not  a  person  has 
money,  is  not  one  of  the  facts  open  to  observation,  or  patent  to  the 
senses,     lb.  505. 

7.  Proof  of  fraud  ;  evidence  as  to  other  transactions.  —On  the  question  of  fraud 

vel  non  in  the  sale  of  goods,  a  conspiracy,  or  common  purpose,  between 
the  purchaser  and  sub-purchaser,  being  shown  in  a  contest  with  the 
original  vendor,  suing  for  the  conversion  of  the  goods,  and  the  trans- 
action involved  being  attended  with  unusual  features,  it  is  permissible 
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to  inquire  into  other  transactions  between  the  parties  at  or  abont  the 
same  time.     Loeb  &  Brother  v.  tktsh  Brothers,  526. 

8.  Proof  of  fraud. — The  fact  that  a   merchant  in    Montgomery,    having 

bought  goods  on  credit  in  New  Orleans,  transfers  them  on  their  arrival, 
without  taking  them  into  possession,  to  another  merchant,  to  whom  he 
was  indebted,  at  less  than  cost  price,  is  not  in  the  regular  course  of 
business,  and  tends  to  show  that,  when  he  bought  them,  he  did  not 
intend  or  expect  to  pay  tor  them.     1  h.  526. 

9.  Cbnversaiion  of  mtness  with  third  person  ;   ichen  admissible  as  evidence. — A 

witness,  tCiitifying  to  a  material  fact  in  the  case,  may  state,  as  a  reason 
for  his  accurate  recollection,  that  he  had  a  conversation  about  it  with  a 
third  person  at  a  specified  time;  but  the  details  of  such  conversation 
are  not  relevant  or  admissible  evidence.     Adams  v.  Eohinson,  586. 

Admissions  ;  Confessions  ;  Declarations  ;  Heaesat  ;  Ees  Gest^. 

10.  Acts  and  declarations  of  agent;  lohen   admissible  against  principal. — The 

acts  or  declarations  of  a  person  who  assumes  to  act  as  the  agent  of 
another,  are  not  admissible  evidence  against  bis  supposed  principal, 
without  some  independent  proof  of  his  authority  or  agency.  Wailes  v. 
Neal,  59. 

11.  Admissions  of  husband  ;  when  evidence   against  wife. — The  subsequent  ad- 

missions of  the  husband,  as  to  the  terms  of  a  contract  made  by  him  in 
his  wife's  name,  are  not  admissible  evidence  against  the  wife,  when  it  is 
not  shown  that  she  had  any  connection  with  them. — Carver  v.  Eads,  190. 

12.  Admission  of  indebtedness  by  letters. — When   the  statute  of  limitations  is 

pleaded,  and  the  existence  of  anj'  indebtedness  at  a  particular  time  is 
also  a  material  question,  letters  .written  at  that  time  by  the  defendant  to 
the  plaintiff,  containing  general  admissions  of  indebtedness,  and  excuses 
for  delay  in  making  payment,  are  competent  evidences  on  the  question 
of  indebtedness  vet  non,  although  the  admissions  may  not  be  sufficient 
as  an  acknowledgment  or  promise  to  avoid  the  statute  of  limitations. 
Miimiece  v.  Jeter,  222.  -j 

13.  Declarations  in  disparagement  of  title  — The  declarations  of  the  husband,  in 

disparagement  ot  his  own  title,  admitting  that  his  wife  had  an  equita- 
ble interest  in  lands  which  he  had  partly  paid  for  with  her  moneys, 
made  while  negotiating  an  exchange  of  the  lands,  are  admissible  evi- 
dence for  the  wife,  against  a  subsequent  purchaser  at  execution  sale 
against  the  husband.  Walker  v.  Eiledge,  51. 
14.  Same.— The  declarations  ot  the  vendor,  in  disparagement  of  his  own  title, 
are  competent  evidence  against  asubsequent  purchaser;  and  the  decla- 
rations of  a  purchaser  at  a  sale  for  taxes,  that  he  is  buying  as  the  agent 
of  another,  are  also  admissible  against  his  subsequent  vendee.  Baucum 
&  Jenkins  v.  (Jeorge,  259. 

15.  Declarations  explanatory  of  possession. — The  declarations  of  a  person  who 

is  in  possession  of  land,  narrative  of  a  past  transaction,  extending 
beyond  an  explanation  of  his  possession,  are  not  admissible  evidence, 
though  declarations  explanatory  of  possession  are  admissible  ;  as,  "that 
he  had  bought  the  land,"  which  is  competent,  as  showing  that  he  held 
under  claim  of  title,  and  not  in  subordination  to  another,     lb.  259 

16.  Notoriety  of  name  ;  when  admissible  to  identify  land. — Notoriety  is  admis- 

sible evidence  to  show  that  the  lands  sued  fof  were  generally  known  in 
the  neighborhood  as  the  "Douglass  Gold  Mine,"  by  which  name  they 
were  described  in  one  of  the  deeds  constituting  a  link  in  the  plaintiif  s 
chain  of  title  ;  but  a  witness,  being  asked  whether  he  had  ever  heard 
the  land  so  called,  can  not  be  allowed  to  state  "that  M.  said  that  H. 
said  he  got  the  mine  from  Douglass."     lb.  259. 

17.  Conclusiveness  of  answer  as  evidence. — An  answer  which  is  responsive  to 

the  bill,  admitting  a  material  allegation,  is  conclusive  evidence  of  that 
fact,  as  in  favor  of  the  complainant,  and  estops  the  defendant  from  in- 
troducing evidence  inconsistent  with  the  admission  on  a  reference  be- 
fore the  register. — McGehee  v.  Lehman,  Durr  £  Co.,  316. 
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18.  Verbal  adinissions  and  declarations.  —Verbal  admissions  or  declarations, 

made  by  a  party  in  interest,  are  competent  evidence  against  him  ;  but 
they  must  be  received  with  great  caution,  being  evidence  in  its  own 
nature  unsatisfactory,  and  their  value  as  evidence  depends  greatly  upon 
their  consistency  with  other  evidence  not  subject  to  like  infirmities. 
Lehman  Brothers  v.  McQueen,  570. 

19.  Admiasihiliiy   of  confessions. — The   defendant's  confessions   in  this  case 

held  to  have  been  properly  admitted  as  evidence,  on  the  authority  of 
Bristerv.  1  he  State  {26  Ala.  107),  and  Ma?-phy  v.  The  State  (63  Ahi.  1),  not- 
withstanding subsequent  threats  of  violence  on  the  part  of  the  by- 
standers.    Kendall  V.  The  State, 'id2. 

20.  Proof  of  conjession. — A  witness   may  testify  to   confessions  voluntarily 

made  by  the  defendant,  although  he  does  not  recollect  all  the  conversa- 
tion had  with  the  defendant  at  the  time.     lb.  492. 

21.  Exculpatory    declarations. — The    prosecutor,    or  chief  witness    for    the 

prosecution,  testifying  to  the  commission  of  the  act  charged  as  a 
larceny  in  the  mouth  of  October,  the  prosecution  must  be  confined  to 
that  particular  offense,  and  can  not  adduce  evidence  of  other  distinct 
acts  ;  and  though  the  witness  also  testifies,  ou  cross-examination,  to 
the  commission  of  other  similar  acts  two  or  three  months  previously, 
this  does  not  authorize  the  defendant  to  introduce  as  evidence  his  own 
exculpatory  declarations,  contemporaneous  with  those  acts,  and  tend- 
ing to  disprove  any  criminal  intent.     Bonham  v.  The  State,  456. 

22.  Entries  made  by  deceased  clerk. — Entries  on  a  merchant's  books,  in  the 

handwriting  of  a  clerk  since  deceased,  are  competent  evidence  of  the 
sale  and  delivery  of  the  goods,  when  made  in  the  line  of  his  duty,  and 
contemporaneous  with  the  sale  and  delivery  ;  but  they  can  not  be 
received  to  show  tnat  the  goods  formed  the  consideration  of  a  note 
given  by  the  purchaser,  or  that  they  were  necessaries  suitable  to  the 
condition  in  life  of  him  and  his  family.     Davis  v.  Tarver,  98. 

23.  Entries,  in  party's  memorandum  book ;  when  admissible  as  evidence  — Entries 

in  a  memorandum  book,  purporting  to  show  items  of  personal  expendi- 
ture by  the  owner,  are  not  competent  evidence,  on  proof  of  his 
handwriting  only,  and  his  own  statement  as  a  witness,  "I  kept  a 
memorandum  book  during  the  whole  of  that  time,  and  recorded  in  it  all 
my  expenses.''     Minniece  v.  Jeter,  222. 

24.  Proof  of  transaction  with   intestate,  in  action  by  or  against  administrator. 

The  exception  contained  in  the  statute  removing  the  incompetency  of 
witnesses  in  civil  cases  on  the  ground  of  interest,  which  prohibits  a 
party  from  testifying,  in  an  action  by  or  against  an  executor  or  adminis- 
trator, "as  to  any  transaction  with  or  statement  by  the  deceased"  (Code, 
§3058),  applies  to  and  excludes  the  testimony  of  a  party  as  to  a  fact 
corroborative  of  the  testimony  of  another  witness  In  reference  to  such 
transaction  or  statement  ;  as,  where  a  witness  has  testified  to  a  settle- 
ment between  the  plaintiffs  intestate  and  the  defendant,  made  in  his 
presence,  the  defendant  himself  can  not  be  allowed  to  testify,  in  cor- 
roboration of  this  evidence,  that  the  intestate,  said  witness,  and  himself, 
were  together  at  the  time  and  place  mentioned.  Kdlen  v.  Lide's 
AdmW,  505. 

25.  Same. — In  ejectment,  or  the   corresponding  statutory   action,  by  one  of 

several  heirs  at  law  against  the  grantee  by  quit-claim  of  another 
heir,  the  defendant's  grantor  can  not  be  permitted  to  testify,  that  the 
deceased  ancestor  gave  him  the  land,  and  promised  to  make  him  a  title 
to  it  :  though  the  witness  is  not  a  nominal  partj'  to  the  record,  he  is 
within  the  spirit  of  the  statute  which  prohibits  a  party  from  testifying 
to  "any  transactions  with,  or  statements  by  a  deceased  person,  whose 
estate  is  interested  in  the  result  of  the  suit"  (Code,  §  3058),  and  the 
action  is  within  the  terms  of  tUe  statute.     Boykin  v.  Smith,  294. 

26.  Same. — The  issne,  on  the  trial  of  such  contest,   being  the  validity  of  a 

promissory  note,  signed  by  the  intestate,  and  payable  to  the  adminis- 
trator, which  the  heirs  contested  on  the  ground  tbat,  at  the  time  of  its 
execution,  the  intestate  was  not  of  sound  mind  ;  although  the  adminia" 
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trator,  having  been  the  family  physician  of  the  intestate  for  a  long  series 
of  years,  may  testify,  as  a  witness  for  himself,  as  to  the  general  sanity 
of  the  intestate,  and  may  state  the  facts  on  which  his  opinion  is  founded  ; 
yet,  under  the  statute  (t!ode,  §3058),  not  being  allowed  to  testify  as  to 
"any  transaction  with,  or  statement  by  the  deceased,"  he  can  not  state 
"  what  was  the  condition  of  his  mind  at  the  time  the  note  was  given." 
Davis  V.  2'arver,  98. 

BuBDEN,  Weight,  and  Sufficiency  of  Pboop. 

27.  Burden  of  proof,  as  to  seltlement  of  accounts. — A  settlement  of  accounts, 

like  payment,  is  an  afifirmative  deleuse,  which  must  be  proved  by  the 
party  relying  on  it ;  and  a  charge,  asserting  that  "the  burden  of  prov- 
ing a  settlement  is  on  the  defendant,"  can  not  be  held  erroneous, 
in  the  absence  of  special  facts  affirmatively  shown.  Kitten  v.  Lide'g 
Adm'r,  505. 

28.  Same ;  in  action  against  railroad  compfiny,  for  injuries  to  stock.  — In  an  action 

against  a  railroad  company,  for  injuries  to  stock  by  its  cars  and  engines, 
the  onus  is  on  the  company  to  show  an  observance  of  all  the  statutory 
regulations  (Code,  §§  1699,  1700),  if  the  injury  occurred  at  any  one  of 
the  places  named  in  the  statute  ;  and  the  same  principle  also  applies 
when  the  injury  was  caused  by  an  obstruction  on  the  track  of  the  road 
at  any  other  place  ;  that  is,  the  injury  being  shown,  and  tacts  proved 
which,  in  the  ordinary  course  of  events,  raise  a  presumption  that  some 
one  or  more  of  the  active  duties  imposed  by  law  on  the  person  having 
charge  of  the  train  was  called  into  requisition,  the  onus  is  on  the  de- 
fendant company  to  show  that  he  did  every  thing  required  of  hiui  by 
law  to  prevent  the  injury.  South  <fe  North  Alabama  Railroad  Co.  v.  Wil- 
liams, 74. 

29.  Same;  application  by  administrator  to  sell  lands  for  payment  of  debts.— A.n 

application  to  sell  lands  for  payment  of  debts  being  contested  by 
the  heirs  or  devisees,  it  devolves  on  the  administrator  to  prove  the 
insulTiciency  of  personal  assets,  and  the  existence  of  debts  which  are 
chargeable  on  the  lands  ;  and  the  heirs  or  devisees,  as  defendants,  may 
contest  the  debts  on  any  ground  that  would  be  available  to  the  admin- 
istrator, or  to  the  decedent  himself,  if  living,  in  defense  of  a  suit  by  the 
creditor.     Davis  v.  Tarver,  98. 

30.  Burden    of  proof,  as  to  contract  sought  to  be  enforced.  — The  answers   of 

husband  and  wife  denying  the  alleged  contract,    sought  to  be  enforced 
.   in  the  nature  of  a  vendor's  lien,  though  not  under  oath,  and  expressed 
in  equivocal  terms,  impose  the  burden  of  proof  on  the  complainant. 
Carver  v.  Eads,  180. 

31.  Negotiable  paper ;  rights  of  holder ;  burden  of  proof.  —When  a  valid  defense 

is  shown  to  exist  as  between  the  original  parties  to  negotiable  paper, 
and  the  holder  claims  protection  against  it,  the  onus  is  on  him  to  show 
that  he  acquired  the  paper  in  good  faith,  for  valuable  consideration, 
without  notice  of  such  defect,  aud  before  maturity :  if  he  acquired  it 
after  maturity,  he  is  put  on  inquiry,  and  is  chargeable  with  notice. 
Chambers  v.  Falkner,  448. 

32.  Burden  and  sufficiency  of  proof— In  the   consideration  of  questions  de- 

pending upon  conflicting  evidence,  it  is  important  to  bear  in  mind 
upon  which  party  lies  the  burden  of  proof,  which  always  rests  upon 
him  who  atiirms  the  existence  of  the  di-sputed  fact,  or  claims  a  right  or 
benefit  under  it ;  and  it  the  evidence  is  equally  balanced,  or  leaves  the 
mind  in  a  state  of  doubt  and  uncertainty,  the  issue  must  be  decided 
against  him.     Lehman  Brothers  v.   McQueen,  570. 

33.  Consideration  of  contract  sued  on. — The  written  instrument  on  which  the 

suit  is  founded,  by  the  terms  of  the  statute  (Code,  §  3035),  imports  a 
consideration,  and  impo.ses  on  the  defendant  the  onus  of  showing  a  want 
of  consideration  ;  and  the  statute  is  equally  applicable  at  law  and  in 
equity.     Boiling  v.  Munchus,  558. 
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Matteks  Judicially  Known. 

34.  Charter  of  municipal  corporation. — The  courts   are  bound  to  take  judicial 

notice  of  the  charter  of  a  municipal  corporation.  City  Council  of  Mont- 
gomery  vt  lla<jhes,  201. 

35.  proof  of  foreign  statute.  —A  mere  statement  in  the  bill  of  exceptions, .  "  The 

plaintiff  then  read  in  evidence  the  statutes  ot  Mississippi,"  when  the 
statutes  referred  to  are  not  set  out,  and  there  is  no  agreement  iu 
reference  to  them,  does  not  bring  the  statutes  before  this  court. 
Minniecev.  Jeter,  222. 

Objections, 

36.  Offer  of  evidence  partly  illegal.— When  evidence  is  offered  for  two  or  more 

specified  purposes,  and  it  is  not  admissible  for  one  of  those  purposes, 
the  court  is  not  bound  to  modify  or  limit  the  offer,  but  may  reject  the 
evidence  entirely.     Davis  v.  Turner,  98. 

37.  Objection  to  evidence. — When  a  single  ground  of  objection  is  urged  to  the 

admission  of  evidence  in  the  primary  court,  and  is  there  overruled,  the 
appellate  court  will  not  consider  its  admissibility  on  any  other  ground. 
Baucum  &  Jenkins  v.  George,  259. 

38.  Objection  to  certified  copy  of  registered  deed. — An  objection  to  the  admission 

of  a  transcript  of  a  registered  deed  as  evidence,  "  because  it  is  insuffi- 
cient and  illegal,"  is  a  general  objection  to  the  admissibility  of  the 
transcript,  and  does  not  raise  any  specific  objection  to  the  validity  or 
legal  effect  of  the  deed.     March  v.  England,  275. 

39.  Objection  to  question  alone  — Allowing  an  improper  question  to  be  asked, 

although  objected  to,  is  not  a  reversible  error,  when  the  record  does  not 
show  that  it  was  answered.     Loeb  <&  Brother  v.  Flash  Brothers,  526. 

40.  Waiver  of  objections  to  evidence. — The   court  does  not  intervene,  ex  mero 

motu,  and  exclude  evidence  which,  though  illegal  in  form,  is  not  objected 
to  ;  nor  is  the  admission  of  illegal  evidence,  to  which  no  objection  was 
made  in  the  court  below,  any  ground  for  the  reversal  of  a  judgment. 
Petry  County  v.  Railroad  Co.,  391. 

Opinion  ;  Legal  Conclusion. 

41.  Statement  of  opinion  or  conclusion   by  witness. — Under  the  plea  of  set-off, 

the  defendant  claimed  a  credit  lor  the  value  of  plaintiff's  board  while 
she  resided  at  his  bouse;  and  plaintiff  insisted  that  her  personal  ser- 
vices during  that  time  were  worth  as  much  as  her  board,  if  not  more, 
A  witness  for  defendant  was  asked, on  cross-examination, whether  he  did 
not  know  that  plaintiff's  stay  at  defendant's  house  "was  a  benefit  to  him 
and  his  family";  and  answered,  "To  the  best  of  my  judgment,  I  must 
say,  that  I  was  impressed  with  the  idea  then  that  it  was  of  benefit  to 
him  and  his  family."  Held,  the  statement  of  a  "  mere  conclusion, 
opinion,  or  conjecture,  with  no  facts  to  support  it,"  and  therefore 
incompetent  ns  evidence.     Minniece  v.  Jeter,  222. 

42.  Questions   held  leading,   and  calling  for  legal  conclusion.  —  Questions  pro- 

pounded to  plaintiff',  as  witness  for  herself  :  "  Were  your  services  worth 
.  as  much  as  your  board  ?  and  if  not,  how  much  did  it  lack?  Were  your 
services  worth  more  than  your  board  ?  and  if  so,  how  much  more  ?" 
Held,  leading  and  illegal.  Question  :  "  Was  the  giving  of  these  notes, 
or  not,  a  settlement  and  closing  of  your  pecuniary  relations  with 
defendant  up  to  date  ?"  Held,  leading  and  illegal,  and  objectionable 
because  calling  for  statement  of  legal  conclusion,     lb.  222. 

43.  Experts  ;     opinion    as    evidence. — In   an   action   to   recover'  the"  price  of 

machinery  sold  by  plaintiffs  to  defendant,  a  material  inquiry  being  as  to 
the  value  of  the  machinery,  its  correspondence  with  plaintiffs'  repre- 
sentations, and  its  capacity  to  accomplish  given  results,  the  opinion  of 
experts,  having  peculiar  knowledge  of  such  and  similar  machinery,  is 
competent  and  admissible  evidence.     Blackman  v.  fJolUer,  311. 

44.  Same;  to  what  party  may  testify;    opinion  of  physician,    on  question  of 

insanity,— The  issue  being  the  validity  of  a  promissory  note,  signed  by 
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the  intestate,  and  payable  to  the  administrator,  which  the  heirs  con- 
tested on  the  ground  that,  at  the  time  of  its  execution,  the  intestate  was 
not  of  sound  mind;  although  the  administrator,  having  been  the  family 
physician  of  the  intestate  for  a  long  series  of  years,  may  testify,  as  a 
witness  for  himself,  as  to  the  general  sanity  of  the  intestate,  and  may 
state  the  facts  on  which  his  opinion  is  founded;  yet,  under  the  statute 
(Code,  §  3058^  not  being  allowed  to  testily  as  to  "any  transaction  with, 
or  statement  by  the  deceased,''  he  can  not  state  "  what  was  the  condition 
of  his  mind  at  the  time  the  note  was  given."    Davis  v-  Tarver,  9S. 

45.  7o  what  witness  may  testify. — A  sheriff,  testifying  as  to  the  levy  of  an  exe- 

cution, can  not  be  asked,  "if  he  had  exhausted  every  effort  to  make  the 
money  on  .said  execution."    Loeb  &  Brother  v.  Mask  Brothers,  526. 

Pabol  and  Wbitten. 

46.  Parol  evidence;  admissibility  of,   to  vary  writing.— Afi  between  the  parties  to 

a  written  contract,  and  their  privies,  all  negotiations  and  stipulations, 
prior  or  contemporaneous,  are  merged  in  the  writing;  and  when  the 
writing  is  complete  in  itself,  parol  evidence  of  such  stipulations  can  not 
be  received.     CarrjUe  v.  Ragan,  287. 

47.  Sa7ne. — In  determining   the  validity  of  a  contract,  on  which  an  action  is 

brought,  on  grounds  of  public  policy,  the  court  will  inquire  into  the 
whole  transaction  from  its  origin,  and  will  not  be  embarrassed  or  hin- 
dered by  the  particular  form  in  which  it  was  reduced  to  writing,  or  the 
expressions  used  in  the  writing;  nor  does  the  writing  operate  an  estop- 
pel on  the  party  sought  to  be  charged,  from  showing  the  true  character 
of  the  transaction.     Robertson  v.  liobinson,  610. 

48.  Same;  when  admissible  in  explanation  of  loriting. — When  a   mortgagee  is 

described  as  the  president  of  a  corporation,  both  in  the  mortgage  and 
in  the  secured  note,  and  it  is  doubtlul  from  the  face  of  the  papers 
whether  they  were  intended  for  his  benefit  in  his  individual  capacity, 
or  in  his  ofl&cial  character  as  the  representative  of  the  corporation, 
parol  ovidence  is  admissible,  in  equity,  to  remove  the  uncertainty,  and 
to  show  that  they  were  intended  for  the  benefit  and  security  of  the 
corporation.     Chambers  v.  Falkner,  448. 

49.  Indorsement  of  commercial  paper ;  admissibility  of  parol  evidence  to  vary. 

The  contract  evidenced  by  a  regular  indorsement  of  a  bill  or  note  is 
fixed  and  defined  by  law,  and  parol  evidence  can  not  be  received  to 
change  or  modify  it;  and  although  there  are  recognized  exceptions  to 
this  general  rule,  and  some  conflict  in  the  cases  applying  these  excep- 
tions, the  court  is  not  willing  to  extend  them,  to  the  mauitest  impair- 
ment of  the  value  of  commercial  paper,  and  the  infringement  of  a 
salutary  rule  of  evidence.     Day  v.  Thompson,  26*J, 

50.  Parol  evidence  in  aid  of  deed,  iderdifying  lands  conveyed. — When  a  tract  of 

land  is  described  in  a  conveyance  as  the  "Douglass  Gold  Mine,"  without 
other  words  of  description,  parol  evidence  is  admissible  to  identify  it 
as  the  land  sued  for,  which  was  once  bought  at  a  sheriffs  sale  by  one 
Douglass,  under  whom  plaintiff  claims  by  mesne  convejances,  and  t» 
whom  it  was  conveyed  by  deed  in  which  it  was  described  by  its  govern- 
ment numbers.     Baucwn  k  Jenkins  v.  George,  259. 

51.  Same,  in  aid  of  record. — When  a  qitasi-ciimiual  proceeding,  for  the  viola- 

tion of  a  municipal  ordinance,  is  removed  into  the  Circuit  Court  by 
certiorari,  the  failure  of  the  record  to  show  the  affidavit  and  warrant,  by 
which  the  prosecution  was  commenced,  is  a  .defect  for  which  the  pro- 
ceedings should  be  quashed;  and  the  defect  can  not  be  cured  by 
extrinsic  parol  evidence  in  aid  of  the  record.     Camden  v.  Block,  236. 

Pkesumptions. 

52.  As  to  purchase  by  agent  at  his  own  sale  ;  failure  of  party  to  testify  as  untness. 

When  an  agent  is  found,  recentlj'  after  his  sale,  to  have  acquired  a  bene- 
ficial interest  in  the  property  under  the  purchaser,  a  strong  presumption 
of  indirection  and  attempted  evasion  arises,  which  he  is  required  to  re- 
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move  by  strong  and  convincing  evidence;  but  when,  in  an  action  brought 
against  him  by  his  principal,  the  uncontradicted  testimony  of  the  plain  - 
tiff's  witnesses  exonorates  him,  no  presumption* against  him  can  be  in- 
dulged from  his  mere  failure  to  testify  as  a  witness  foi  himself.  McOar 
V.  Adams,  106. 

53.  Assessment  of  taxes ;  presumptions  in  favor  of  regularity. — In  passing  on 

the  validity  of  proceedings  for  the  assessment  of  taxes,  the  courts  will 

indulge  every  reasonable  intendment  in  favor  of  their  regularity  ;  but, 

in  the  matter  of  the  assessment  of  taxes  by  muuicipal  corporations,  the 

.    intendments  are  less  liberal.     State  Audiior  v.  Jackson  County,  142. 

5i.  Same;  signing  record  by  members  of  board;  presumptions  in  favor  of  pro- 
ceedings.— The  provision,  contained  in  the  26th  section,  that  the  record 
of  the  proceedings  of  the  board  "shall  be  signed  by  all  the  member? 
present,"  is  mandatory ;  but,  when  the  minutes  show  that  all  the  mem- 
bers of  the  board  were  present  when  they  Commenced  business,  and  yet 
the  record  is  signed  by  only  two  of  them,  the  courts  will  indulge  the 
presumption  that  the  third  had  retired  before  the  business  was  finished, 
the  remaining  members  being  a  quorum.     lb.  142. 

55.  Sa7ne ;    proceedings  of  hoard ;  presumptions   in  favor  of  regularity  of,    as 

shown  by  certified  transcript  from  auditor's  office. — Tlie  only  evidence  in 
this  case,  as  to  the  meetings  and  proceedings  of  the  board  of  equaliza- 
tion, being  contained  in  a  "certified  transcript  from  the  auditor's 
office,'  by  which  he  certified  "  that  the  statement  of  the  assessments  of 
the  said  railroad  company,  for  the  years  1869  to  1874,  hereunto  attached, 
are  true  and  correct  copies  of  the  originals  on  file  in  this  department ;" 
and  which  was  admitted  without  objection,  although  it  did  not  appear 
to  be  an  exemplification  by  certified  copy  of  what  the  records  contained, 
but  rather  the  resultant  established  facts  shown  by  them;  and  which  set 
out  what  purported  to  be  the  valuations  placed  on  the  property  by  the 
board  each  year,  simetimes  reducing  the  valuations  contained  in  the 
sworn  returns  of  the  railroad  officials,  sometimes  reducing  it,  and  once 
making  no  change  ;  it  was  held,  that  the  court,  indulging  every  reasona- 
ble intendment  in  favor  of  the  regularity  of  tbe  assessment,  would  pre- 
sume that  the  board  met  each  year,  that  they  kept  a  record  of  their  pro- 
ceedings, and  that  the  record  was  signed  by  each  member  who  was 
present,  although  these  facts  did  not  affirmatively  appear  from  the 
transcript.     Perry  County  v.  Railroad  Co.,  391. 

56.  Presumption  in  favor  of  constitutionality  of  statute. — When  the  cotistitn- 

tionality  of  a  statute  is  assailed,  the  court  will  indulge  the  presumption 
of  its  constitutionality,  until  clearly  convinced  to  the  contrary  ;  but, 
when  part  of  a  statute  has  been  declared  unconstitutional,  this  pre- 
sumption will  not  be  indulges^  in  favor  of  the  remaining  portions. 
Soutli  &  North  Ala.  Railroad  Co.  v.  Morris,  193. 

Pbimajiy  and  Secondakt  Evidence. 

57.  Secondary  evidejice  of  records. — The  existence  of  a  record  or  office  paper, 

and  its  subsequent  loss,  having  been  shown,  its  contents  may  be  proved 
by  secondary  evidence,  as  in  the  case  of  other  documents  ;  and  if  the 
record  or  paper  was  ancient,  less  strictness  of  proof  is  required  than  if 
it  were' recent.     Baucum  tt  Jenkins  v.  George,  25\). 

58.  Secondary  evidence  of  execution,  levy  and  sale.  — Memoranda  made  by  a  sheriff 

in  the  discharge  of  his  official  duty,  describing  an  execution,  its  levy, 
and  the  sale  of  lands  under  it,  are  competent  secondary  evidence  of  the 
facts  therein  stated,  when  a  proper  predicate  has  been  laid  for  the  intro- 
duction of  secondary  evidence,     lb.  259. 

59.  Proceedings  of  board  of  equalization;   secondary  evidence  of  record. — The 

provision  requiring  the  board  of  equalization  to  "  keep  a  record  of  their 
proceedings,"  is  mandator}',  and  such  record  is  a  condition  precedent  to 
a  valid  assessment  and  apportionment  ;  but,  to  constitute  a  record,  it  is 
not  necessary  that  the  proceedings  should  be  kept  in  a  book  :  a  writing, 
or  written  memorandum,  is  sufficient;  and  upon  proof  of  its  loss,  or 
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destruction,  secondary  evidence  of  its  contents  may  be  recoived  and 
acted  on.  Stale  Auditor  v.  Jackson  County,  142. 
,60  Proof  of  deed.— TJnder  the  statute  now  of  force  (Code,  §  "iloi),  a  convey- 
ance is  not  self-proving,  or  admissible  as  evidence  without  proof  of  its 
execution,  unless  it  was  recorded  within  twelve  months  after  its  execu- 
tion ;  and  under  the  statute  which  was  of  force  in  1843  (Clay's  Digest, 
151.  §  1),  a  deed  which  was  executed,  acknowledged  and  recorded,  ac- 
cording to  its  provisions,  v/us  and  is  also  self-proving.  Iiancam  &  Jen- 
kins V,  Georije,  259. 

61.  Same. — When  a  married  woman's  consent  to  the  execution  of  a  deed   by 

her  husband,  as  trustee  for  her  and  her  children,  is  indorsed  on  the 
deed  after  its  execution,  and  is  acknowledged  by  her  before  a  proper 
officer,  it  becomes  a  part  of  the  deed,  as  if  incorporated  in  it ;  and  the 
deed  and  consent,  each  properly  acknowledged  and  certified,  being 
duly  recorded  within  twelve  mouths  (Code,  §  2154),  a  certified  copy 
is  competent  and  sufficient  evidence  of  the  indorsed  consent,  as  well 
as  of  the  deed.     March  v.  England,  275. 

Records  and  Judgments. 

62.  Certified  transcript  of  record;  sufficiency  of  certificate. — A  certificate,  signed 

by  the  clerk  of  the  District  Court  officially,  with  the  seal  of  the  court 
affixed,  which  states  "that  the  foregoing  pages,  numbered  from  one  to 

,  both  inclusive,  contain  a  full,  true,  and  complete  transcript  of  all 

the  proceedings  In  the  matter  of  A.  B.,  bankrupt,  as  the  same  appears 
of  record  and  on  file  in  my  office,"  but  does  not  describe  or  identify  the 
papers  included  in  the  transcript,  is  fatally  defective,  since,  on  account 
of  the  blank,  the  court  can  not  tell  what  entries  and  papers  were  intend- 
ed to  be  certified.     Clements  v    laylor,  363. 

63.  Certified  transcript  of  record  of  chancery  suit ;  contents,  and  sufflcienm/  of 

certificate  — In  making  out  a  transcript  to  be  used  as  evidence  in  another 
court,  a  register  in  chancery  should  include,  not  only  the  entries  and 
proceedings  which  constitute  the  final  record  of  the  cause  (Code,  $§ 
637-8),  but  also  all  the  papers  in  the  cause  which  he  is  required  to  file 
and  preserve  ;  but,  when  his  certificate,  appended  to  a  transcript,  states 
that  it  contains  'a  full,  true  and  complete  transcript  of  the  record  and 
proceedings  in  the  cause,  '  though  informal,  it  will  be  held  to  include  the 
papers  on  file.     Ckrgile  v.  Raijan,  287. 

64.  Conclimveness  of  chancery  decree,  as  to  complainanCs  interest  in  subject-mat- 

ter of  suit. — A  decree  in  chancery  in  favor  of  the  complainant  is  con- 
clusive as  to  his  interest  in  the  subject-matter  of  the  suit ;  and  in  a  sub- 
sequent action  by  him,  or  by  a  purchaser  from  him,  against  a  person 
who  was  a  party  defendant  to  the  suit,  the  latter  can  not  be  heard  to  in- 
sist that  the  plaintiff  had  no  interest  in  the  claim  on  which  the  suit  was 
founded,     lb.  287. 

65.  Settlement  of  accounts  of  deceased  administrator ;  admissibility  and  effect  as 

ecidence  against  sureties.  — A  decree  rendered  by  the  Probate  Court,  on 
final  settlement  of  the  accounts  of  a  deceased  administrator,  by  his  per- 
sonal representative,  is,  as  to  the  sureties  on  his  official  bond,  res  inter 
alios  acta,  and  evidence  only  of  the  fact  of  its  rendition.  Means  v. 
Hicks,  241. 

66.  Decree  against  surety ;  admissibility  against  co-surety. — A  decree  in  chan- 

cery against  one  of  the  sureties  on  the  official  bond  of  a  deceased  ad- 
ministrator, in  favor  of  a  succeeding  administrator,  founded  on  the  de- 
fault of  the  deceased  administrator,  is  not  competent  or  admissible  ev- 
idence against  a  co-surety,  who  was  not  a  party  to  the  suit,  to  show  the 
common  liability  of  the  sureties.     lb.  241. 

67.  Conclusiveness  of  decree  in  chancery.— A  decree  in  chancery,  like  a  judg- 

ment at  law,  when  rendered  on  the  merits,  is  final  and  conclusive,  not 
only  as  to  the  facts  or  issues  actuhlly  decided,  but  as  to  all  points  neces- 
sarily involved  in  the  matter  adjudicated.  McDonald  v.  Mobile  Life 
Ins.  Co.,  358. 
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68.  Same. — Under  a  bill  filed  by  a  married  woman,  for  the  purpose  of  setting 

aside,  as  invalid,  a  mortgage  executed  by  her  as  a  femme  sole,  under 
authority  of  a  special  statute  declaring  her  a  free-dealer,  a  decree  dis- 
missing the  bill,  rendered  ou  a  demurrer  which  went  to  the  whole  case,  is 
conclusive  as  to  the  validity  of  the  special  statute,  and  estops  her  from 
attacking  itsconstitutioualitv,  in  a  subsequent  suit  to  foreclose  the  mort- 
gage.    76.358. 

69,  Entries  in  cause  at  term  subsequent  to  rendition  of  final  decree. — After  a  final 

judgment  or  decree  has  been  rendered  iu  a  cause,  and  the  term  of  the 
court  has  closed,  the  parties  to  the  cause  are  discharged  from  further 
attendance;  and  an  eutfy  of  payment,  or  satisfaction,  as  to  one  of  the 
defendants,  made  at  a  subsequent  term,  is  not  binding  upon  a  party  in 
interest,  nor  evidence  against  him,  when  made  without  notice  to  him. 
Armstrong  v.  Harper,  523. 
'70.  Judgment  against  executor  after  removal.  —A  judgment  against  an  executor, 
in  a  suit  commenced  after  his  removal  from  office,  does  not  bind  the 
assets  of  the  estate;  but,  if  the  suit  was  commenced  before  his  removal, 
the  judgment  would  be  binding  on  him  personally,  notwithstanding  his 
removal  pending  the  suit,  whether  valid  or  not  as  against  the  assets  of  the 
estate.      Gibbs  v.  Hodge,  366. 

71.  Judgment  against  personal  representative;  effect  as  against  heir  or  devisee. — A 

judgment  against  the  personal  representative,  on  a  debt  contracted  by 
the  decedent,  does  not  estop  the  devisee  from  setting  up  the  statute  of 
limitations,  in  defense  of  a  suit  in  equity  to  subject  the  devised  lands  to 
the  payment  of  the  debt.     Starke  v.   Wilson,  576. 

72.  Secondary  evidence  of  records. — The  existence  of  a  record  or  office  paper, 

and  its  subsequent  loss,  having  been  shown,  its  contents  may  be  proved 
by  secondary  evidence,  as  in  the  case  of  other  documents;  and  if  the 
record  or  paper  was  ancient,  less  strictness  of  proof  is  required  than  if  it 
were  recent.     Baucum  &  Jenlcins  v.  George,  '259. 

EXECUTION. 

1.  Lienof  ;  how  lost.— When  an  execution  is  placed  in  the  hands  of  a  sheriff, 

with  instructions  not  to  sell,  or  not  to  sell  until  further  orders,  it  is  not 
in  his  hands  for  any  effective  legal  purpose,  and  its  lien  is  postponed  to 
that  of  any  subsequent  execution  creditor  who  establishes  nis  lien  while 
the  older  execution  is  thus  kept  dormant.  Ala.  Gold  Life  Ins.  Co. 
V.  McCreary,  127. 

2.  Same. — Under  our  statutes  (Code,   §  3210;,  a  judgment  is  not  a  lien  on 

lands,  and  the  lien  of  an  execution,  which  attaches  only  from  the  time 
the  writ  is  placed  in  the  hands  of  the  sheriff  to  be  levied,  is  lost  by  the 
lapse  of  an  entire  term  between  the  return  of  one  and  the  issue  of 
another.      Walker  v.  Elledge,  51. 

3.  Sale  of  lands  under  execution  against  tenant  in  common. — The   interest  of 

one  tenant  in  common  in  lands  maybe  sold  under  execution  ngaiust  him 
(Code,  §  3209),  before  the  time  has  arrived  at  which  a  division  may  be 
had  under  the  provisions  of  the  instrument  creating  the  estate;  but  the 
purchaser  at  the  sale,  while  acquiring  the  interest  of  the  defendant  iu 
execution,  takes  it  subject  to  any  lawful  charge  or  incumbrance  existing 
upon  or  against  it  by  the  terms  of  that  instrument. — Hill  v.  Jones,  214. 

4.  Secondary  evidence  of  execution,  lety  a7ul  sale.  —  Memoranda   made   bj'  a 

sheriff  in  the  discharge  of  his  official  duty,  describing  an  execution,  its 
levy,  and  the  sale  of  lands  under  it,  are  competent  secondary  evidence 
of  the  facts  therein  stated,  when  a  proper  predicate  has  been  laid  for  the 
introduction  of  secondary  evidence.      Baucum  &  Jenkins  v.  George,  259. 

5.  thfriff's  competency  to  execute  process. — Under  the  statute  which  was  of 

force  in  1852  (Clay's  Digest,  159,  §  2),  a  sheriff  was  incompetent  to  execute 
process,  when  he  was  "a  party  in  interest";   but  the  incompetency  did 
not  extend  to  the  levy  of  an  execution  in  favor  of  his  father-in-law,  as 
the  assignee  of  the  judgment.     lb.  259. 
6.  As  to  rights  of  purchaser  at  execution  sale,  see  Walker  v.  Elledge,  51. 
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1.  Jurisdiction  of  Probate  Court,  in  matter  of  administrations. — In  the  grant  of 

letters  of  adijuiuistration,  the  Probate  Court  derives  its  jurisdiction  from 
the  constitution,  and  is  esteemed  a  court  of  general  jurisdiction,  whose 
records  are  not  recjuired  to  show  affirmatively  every  fact  upon  which 
the  rightful  exercise  of  jurisdiction  depends;  but,  in  the  matter  of  the 
settlement  of  administrations,  under  the  decisions  of  this  court  and  the 
constitutional  provisions  which  were  of  force  in  18G<J  (but  now  changed), 
it  was  held  a  court  of  limited  and  special  jurisdiction,  and  its  records 
were  required  to  show  affirmatively  every  fact  essential  to  the  validity 
of  its  judgments  and  decrees,     liims  v.    Waters,  Ori. 

2.  Same. — In  the  settlement  of  the  acconr^s  of  executors  and  administra- 

tors, as  well  as  in  the  grant  of  letters  testamentary  or  of  administration, 
the  Probate  Court  is  a  court  of  general  jurisdiction,  such  settlements 
being  orplians'  business  within  the  meaning  of  the  constitutional  grant 
of  jurisdiction. — JIatchett  v.  Billbujslea,  16. 

3.  Grant  of  adminvilration  de  bonis  non. — A  vacancy  in  the  administration,  by 

the  resignation,  removal,  or  death  of  the  administrator  in  chief,  is 
essential  to  the  validity  of  grant  of  administration  de  bonis  non  ;  but, 
in  a  collateral  proceediug,  such  vacancy  will  be  presumed  from  the 
grant  of  administration  de  bcnis  7ion,  without  any  recital  or  evidence  of 
the  fact.     Sims  v.  Waters,  442. 

4.  (hunts  of   administration  in  different    jurisdictions. — When    a    decedent 

leaves  property  in  different  States  or  jurisdictions,  and  letters  of  admin- 
istration on  his  estate  are  granted  in  each,  each  administrator  has  the 
same  power  and  authority  over  the  property  within  the  jurisdiction 
which  granted  his  letters,  that  properly  pertains  to  a  domiciliary  admin- 
istrator, and  must  be  governed  in  the  administration  oi  the  assets,  and 
also  in  makiug  settiements,  by  the  rules  and  forms  prescribed  hy  that 
jurisdiction;  nor  will  resident  creditors  in  any  jurisdiction  be  permitted 
to  suffer  any  wrong  or  injury  in  the  distribution  of  the  assets  there,  in 
favor  of  creditors  who  reside  in  another  jurisdiction.  iellows  v. 
Lewis,  343. 

5.  Same;  n(;/t<s  q/"  o-eiiitor.s.— The  decedent  having  died  in  Alabama,  where 

he  resided,  leaving  property  here,  and  also  in  Kentucky,  the  creditors 
residing  here,  and  prosecuting  their  claims  against  his  estate  in  Ken- 
tucky, can  not  be  required  to  exhaust  the  assets  found  there  before  pro- 
ceeding against  the  property  here,  or  before  attempting  to  subject  in 
equity  here  property  fraudulently  conveyed  by  the  decedent  in  his  life- 
time; but,  while  having  a  right  to  pursue  their  remedy  in  each  juris- 
diction at  the  same  time,  ttiey  can  have  but  one  satisfaction,  and  may 
be  required  to  exhaust  the  other  assets  here  before  subjecting  the  pro- 
perty conveyed,     lb.  343. 

6.  Contracts  of   executors.  — The   contracts  of  executors  and  administrators, 

even  when  relating  to  matters  necessary  to  the  execution  of  their  trusts, 
like  the  contracts  of  other  trustees,  are  only  binding  on  them  personally, 
and  do  not  create  any  liability  against  the  estate;  and  actions  against 
them,  on  such  contracts,  must  be  personal,  and  judgments  de  bonis 
propriis.      Vanderveer  v.  Ware,  606. 

7.  Fartial  payment  by  executor,   who  is  also  devisee. — A  partial  payment  by  a 

sole  executor  or  administrator  prevents  the  running  of  the  sUiiute  of 
limitations,  as  against  the  personal  assets;  but,  under  the  operation  of 
the  statute  of  frauds  (Code,  §  2121),  it  would  not  have  that  effect  as 
against  his  interest  in  lands  devised.     Starke  v.  Wilson,  576. 

8.  Sale  of  lands  by  executor  as  sole  devisee,  in  payment  of  his  own  debts.— This 

court  "is  not  prepared  to  say  that  an  executor,  who  is  sole  devi.see,  can 
sell  the  lands  devised,  in  payment  of  his  own  debts,  and  leave  the  debts 
of  his  testator  unpaid";  but,  as  to  the  remedy  of  the  creditors  in  such 
case,  no  opinion  is  intimated.      Gihbs  v.  Hodge,  366. 

9.  Judgment  against  executor  after'  removal. — A  judgment  against  an  executor, 

in  a  suit  commenced  after  his  removal  from  office,  does  not  bind  the 
assets  of  the  estate;  but,  if  the  suit  was  commenced  before  his  removal, 
the  judgment  would  be  binding  on  him  personally,  notwithstanding  his 
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removal  pending  the  suit,  whether  valid  or  not  as  against  the  assets  of 
the  estate,     lb.  366. 

10.  Juchjment  against  personal  representative ;  effect  as  against  heir  or  deviseee, 

A  judgment  against  the^persoual  representative,  on  a  debt  contracted  by 
the  decedent,  does  not  estop  the  devisee  from  setting  up  the  statute  of 
limitations,  iu  defense  of  a  suit  in  eqnitj'  to  subject  the  devised  lands 
to  the  payment  of  the  debt,     Starke  v.   Wilson,  576. 

11.  Judgment  against  executor;    payment  by   surety,    and  assignment   to  him; 

remedy  against  lands  devised ;  statute  of  limitations. — When  a  judgment 
has  been  rendered  against  an  executor,  on  a  debt  due  by  the  testator, 
and  is  afiSrmed  on  appeal,  against  him  and  his  surety  on  the  supersedeas 
bond;  if  the  suretj'  pays  theafiQrmed  judgment,  and  takes  an  assignment 
of  it  to  himself,  he  may,  by  bill  iu  equity,  alleging  the  insolvency  of 
the  executor,  reach  and  subject  any  personal  assets  remaing  unadmin- 
istered  iu  the  hands  of  the  executor,  and  also  his  individual  interest  in 
the  estate,  both  lauds  and  personal  property;  but,  as  against  the  other 
devisees,  they  not  being  parties  to  the  judgment,  nor  to  the  supersedeas 
bond,  the  lapse  of  six  years  after  the  payment  of  the  judgment  by  the 
surety,  before  filing  a  bill  in  equity  to  reach  the  lands  devised,  is  a  bar 
to  any  relief.      Vanderveer-  v.  Ware,  606. 

12.  Sale  of  lands  for  payment  of  debts;  nature  of  application. — An  application 

to  the  Probate  Court  by  an  administrator,  for  an  order  to  sell  lands  for 
the  payment  of  debts,  is  a  proceeding  in  rem  against  the  lauds;  but,  if 
the  heirs  or  devisees  intervene,  and  contest  the  application,  it  then 
asumes  the  further  character  of  a  proceeding  in  personam.  Davis  v. 
Tarver,  98. 

13.  Same ;  burden  of  proof;  defenses. — The  application  being  contested  by  the 

heirs  or  devisees,  it  devolves  on  the  administrator  to  prove  the  insufid- 
ciency  of  personal  assets,  and  the  existence  of  debts  which  are  charge- 
able on  the  lands;  and  the  heirs  or  devisees,  as  defendants,  may  contest 
the  debts  on  any  ground  that  would  be  available  to  the  administrator,  or 
to  the  decedent  himself,  if  living,  in  defense  of  a  suit  bv  the  creditor. 
lb.  98, 

14.  Same  ;  competency  of  parties  as  icitnesses. — On  the  trial  of  such  contested 

application,  the  competency  of  the  parties  as  witnesses,  and  the  facts  to 
which  they  may  testify,  are  governed  by  the  general  statute  (Code, 
§  3058)  relating  to  the  competency  of  the  parties  as  witnesses  iu  suits 
by  or  against  executors  or  administrators.     /  b.  98. 

15.  Notice  of  settlement.  —Notice  of  an   intended  settlement  of  an  administra- 

tor's accounts,  whether  partial  or  final,  is  required  by  the  statutes,  and 
was  an  essential  element  of  the  jurisdiction  of  the  court  in  1863;  and  it 
was  and  is  requisite  that  the  character  ot  the  settlement  should  conform 
to  the  notice:  notice  of  an  annual  (or  partial)  settlement  will  not  sup- 
port a  decree  of  final  settlement.     Sims  v.   Waters,  442. 

16.  Statutory  provisions  regulating  settlements  of  accounts  of  executors  or  admin- 

istrators whose  authority  has  ceased. — 'i'he  several  statutory  provisions 
contained  in  the  Code  of  18G7,  as  sections  2232  to  2238,  inclusive,  and 
2165  to  2167,  inclusive,  and  in  the  Code  1876  as  sections  2537  to  2540, 
inclusive,  and  2590  to  2596,  inclusive,  though  not  collated,  nor  even 
placed  in  juxtaposition,  in  either  compilatioa  of  the  statutes,  relate  to 
the  same  subject,  and  are  to  be  construed  together,  giving  operation 
to  each.     Ilntchett  v.  BilUngslea,  16. 

17.  Notice  of  settlement  to  administrator  de  bonis  non. — When  an  executor  or 

administrator  who  has  resigned  or  been  removed,  or  the  personal  repre- 
sentative of  one  who  is  deceased,  makes  a  settlement  ot  his  accounts, 
whether  voluntary  or  compulsory,  with  a  succeeding  administrator, 
personal  notice  of  the  settlement  must  be  given  to  such  succeeding 
administrator  (Code,  §  2538),  and  notice  by  publication  or  posting, 
under  the  general  statute  (§  2512),  is  not  sufficient.     lb,  16. 

18.  Same;  recital  of  notice  or   appearance  ;  discontinuance. — Ou  appeal  from 

the  decree  rendered  on  such  settlement,   by  the  administrator  de  bonis 
non,  the  failure  of  the  record  to  show  notice  to  him  would  work  a  rever- 
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sal,  unless  it  showed  that  he  appeared  ;  and  although  notice  to  him 
would  be  unnecessary,  if  he  appeared,  or  if  the  proceedings  were  insti- 
tuted by  him,  a  former  citation  issued  at  his  instance,  which  was 
discontinued  by  the  failure  to  prosecute  it  (no  order  being  made  in 
reference  to  it  on  the  day  appointed),  would  not  dispense  with  the 
necessity  of  notice,     lb.  16.  •^ 

19.  Same  ;  effect  of  former  selllement,  as  continuing  notice. — A  former  settlement, 

made  with  another  administrator  de  bonis  non,  and  reversed  by  this 
court  on  appeal,  would  not  oporate  as  notice  to  a  succeeding  adminis- 
trator on  another  settlement  after  the  reversal     lb.  16. 

20.  Validity  of  probate  decree  as  against  administrator  de  bonis  non,  without 

notice;  how  vacated. — On  the  settlement  of  the  accounts  of  an  executor 
or  administrator  who  has  resigned,  the  decree  rendered  is  not  void  on 
its  face,  because  the  record  does  not  affirmatively  show  personal  notice 
to  the  administrator  de  bonis  non,  or  an  appearance  by  him  ;  but.  if  he 
in  fact  had  no  notice,  aud  did  not  appear,  the  decree  is  void,  and  may 
be  annulled  and  vacated,  at  his  instance,  in  the  court  by  which  it  was 
rendered,     lb.  16. 

21.  Pai/rnents  to  or  for  distributee. — On   such  settlement   by  an  executor  or 

administrator  who  has  resigned  or  been  removed,  if  he  desires  to 
charge  a  distributee  with  payments  made  on  his  separate  account  (Code, 
§§  2644-46),  the  publication  should  give  notice  thereof;  but  in  no  case 
can  he  have  a  decree  against  the  distributee,  or  against  the  administra- 
tor do  bonis  non,  for  an  excess  of  such  separate  payments  above  the 
assets  remaining  in  his  bands,     lb.  16. 

22.  Settlement  of  acnounts  of  deceased  administrator;  admisaibilitif  and  effect  as 

evidence  against  sureties. — A  decree  rendered  by  the  Probate  Court,  on 
final  settlement  of  the  accounts  of  a  deceased  administrator,  by  his 
personal  representative,  is,  as  to  the  sureties  on  his  official  bond,  res  inter 
olios  acta,  and  evidence  only  of  the  fact  of  its  rendition.  Means  v. 
Hicks,  241. 

23.  Decree  against  surety;  admissibilily  against  co-surety. — A  decree  in  chan- 

cery against,  one  of  the  sureties  on  the  official  bond  of  a  deceased  ad- 
ministrator, in  favor  of  a  succeeding  administrator,  founded  on  the 
default  of  the  deceased  administrator,  is  not  competent  or  admissible 
evidence  agrinst  a  co-surety,  who  was  not  a  party  to  the  suit,  to  show 
the  common  liability  of  the  sureties,     lb.  241. 

24.  Exira-lerritorial   operation  of  lettens  testamentary,  or  of  administralion. — It 

Wiis  a  principle  of  the  common  law,  and  it  is  the  settled  doctrine  of  this 
court,  that  letters  testamentary,  or  of  administration,  have  no  extra-ter- 
ritorial operation,  and,  as  matter  of  right,  confer  title  only  to  the  per- 
sonal as.set8  within  the  jurisdiction  by  which  they  were  granted;  and  it 
was  a  general  rule  of  the  common  law,  as  a  consequence  of  this  prin- 
ciple, that  an  executor  or  administrator,  although  he  might  be  the 
domiciliary  or  principal  representative,  could  not  sue  or  be  sued,  in 
his  representative  ciharacter,  in  the  courts  of  any  other  country. 
Hidchelt  V.  Berney,  39. 

25.  Foreign  executors  and  administrators;  statutory  provisions  as  to  suits  by. — By 

statute  in  this  State  (Code.  §§  2637-40),  a  foreign  executor  or  adminis- 
trator, on  the  estate  of  a  per>ron  who  was  not  an  inhabitant  of  this 
State  at  the  time  of  his  death,  is  authorized  to  maintain  suits,  and  to 
recover  and  receive  property  here,  but  is  required,  before  the  rendition 
of  judgment,  or  the  receipt  ot  the  property,  to  have  a  copy  of  his  letters, 
duly  authenticated,  recorded  in  the  office  of  the  probate  judge  of  the 
county,  and  to  give  bond,  approved  by  the  probate  judge,  conditioned 
for  the  faithful  administration  of  the  assets  he  may  receive;  which 
statutory  provisions  are  permissive  and  prohibitory,     lb.  39. 

26.  Paynient  to  Joreign  executor  or  udminLstrafor. —J] ader  these  statutory  pro- 

visions, a  voluntary  payment,  by  a  debtor  resident  here,  to  a  foreign 
executor  or  administrator,  who  has  not  had  his  letters  recorded  here, 
aud  given  bond  as  required,  can  not  be  supported,  against  the  claim  of 
an  administrator  subsequently  appointed  here.     lb.  39. 
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27.  Judgment    in   favor   of  foreign   executor  or  administrator. — A  judgment 

recovered  by  such  foreign  executor  or  ftdministnitor,  without  a  com- 
pliance with  these  statutory  provisions,  tiguinst  a  debtor  here,  though 
his  suit  might  have  been  defciited  by  a  plea  denying  his  authority  to 
sue,  is  conclusive  as  between  him  and  the  debtor;  but,  as  against  an 
administrator  subsequently  appointed  here,  between  whom  and  such 
toreign  representative  no  privity  exists,  it  is  rea  inter  alios  acta;  yet,  if 
the  money  collected  by  the  foreign  administrator,  under  the  judgment, 
has  been  applied  as  the  domestic  administrator  would  be  compelled  to 
apply  it,  the  debtor  may  have  relief  in  equity  against  the  claim  of  the 
domestic  administrator,     lb.  39. 

28.  iSale  under  power  in  mortgage,  Ijy  foreign  administrator. — The  statute  which 

authorizes  a  power  of  sale  in  a  mortgage  to  be  executed  by  "  the  per- 
sonal representative  of  any  person  who,  by  assignment  or  otherwise, 
becomes  entitled  to  the  secured  debt  "  (Code,  §  2198),  applies  only  to 
domestic  administrators,  and  to  toreign  domicilinry  administrators  wh  o 
have  had  their  letters  recorded  here,  and  given  bond  as  required  by  our 
statutes  (Code,  §§  2637—10);  and  a  sale  by  a  foreign  administrator,  who 
has  not  complied  with  these  statutory  requisitions,  is  not  merely  void- 
able, but  absolutely  void.     Sloan  v.  Frothimjlmm,  593. 

EXEMPTIONS. 

1.  Homestead  exemption  ;  in  wJiai  property  claimed. — The  constitutional  and 

statutory  provisions,  securing  homestead  exemptions  to  debtors,  are 
intended  to  preserve  the  home  or  dwelling-place  of  the  debtor  and 
his  family,  rather  than  any  particular  estate  or  interest  in  land  ;  and 
when  a  debtor  has  erected  a  house  on  leased  lands,  having  reserved,  by 
the  terms  of  the  lease,  the  privilege  of  removing  it  at  the  termination  of 
his  lease,  he  may  claim  it  as  his  homestead,  if  it  is  used  and  occupied 
by  himself  and  his  family  as  their  home  ;  and  while  so  used  and 
claimed,  it  can  not  be  mortgaged  without  the  voluntary  signature  and 
assent  of  the  wife,  manifested  in  the  mode  required  by  the  statute. 
Watts  V.   Gordon,  546. 

2.  Exemption  as  against  delAs  contracted  prior  to  1868.  —  As  against  debts  con- 

tracted prior  to  the  adoption  of  the  constitution  of  186ri,  there  was  no 
exemption  law  in  force  between  the  •23d  April,  1873,  when  the  former 
laws  were  repealed,  and  the  9th  February,  1877,  when  they  were  revived 
and  re-enacted  as  to  such  debts.     Giddena  v.   WiUiamson,  439. 

3.  What  law  governs  exemption. — The  extent  and  quantum  of  an',  exemption, 

whether  of  real  or  personal  property,  must  be  determined  by  the  law 
which  was  of  force  when  the  debt  was  contracted,  and  not  by  that 
which  is  in  force  when  the  exemption  is  claimed,  lb.  439. 
•  4.  Homestead;  exemption  of  proceeds  of  sale. — When  a  debtor  voluntarily 
sells  his  exempt  homestead,  the  right  of  exemption  [is  thereby  waived 
and  destroyed,  and  does  not  follow  and  adhere  to  the  purchase-money  ; 
but  the  rule  maybe  difftirent,  when  the  sale"  is  involuntary,  or  by  com- 
pulsion under  legal  process,     lb.  439. 

5.  Mortgage  of  homestead  ;  wife's  signature  and  assent.  —  The  wife's  "volun- 

tary signature  and  assent,"  which  are  essential  to  the  validity  of  a 
mortgage  of  the  homestead  by  tbe  husband,  are  sufficiently  shown, 
when  she  signs  the  mortgage  with  her  husband,  and  her  name  is  men- 
tioned with  his  in  the  concluding  part  of  the  instrument,  though  not  else- 
where ;  but  this  effect  can  not  be  attributed  to  such  signature,  when  it 
is  expressly  stated  in  tiie  concluding  part  of  the  deed  that  she  "joins 
in  this  conveyance  for  the  sole  purpose  of  conveying  whatever  right  of 
dower  she  may  have  in  and  to  the  said  property."     Long  v.  Mostyn,  543. 

6.  Voluntary  conveyance  of  homestead.  —A  voluntary  conveyance  of  his  home- 

stead by  a  debtor  is  not  constructively  fraudulent  as  to  his  creditors, 
since  they  can  not  be  injured  by  it;  but,  on  his  death,  unmarried,  leav- 
ing neither  wife  nor  child,  his  right  of  exemption  ceases,  and  the  pro- 
perty may  then  be  subjected  by  his  creditors.     Fellows  v.  Lewis,  343. 
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7.  Alienation  of  homestead.— A  mortgage  (or  other  alienation)  of  the   home- 

stead, if  wanting  in  the  essential  element  of  the  voluntary  signature 
and  assent  of  the  wife,  is  a  nullity:  it  passes  no  estate  or  interest  in  the 
land,  and  does  not  even  operate  by  w.iy  of  estoppel  as  against  the  hus- 
band, though  founded  on  valuable  consideration.  Ilalso  v.  Seawright, 
431. 

8.  Sam-e ;  taking  acknowledgment  of  conveyance  of  homestead.  — By  the  general 

statute  (Code,  §  702,  subd.  6),  the  clerk  of  a  probate  judge  is^uthorized 
"to  do  all  acts  not  judicial  in  their  character,"  and  "to  take  and  certify 
acknowledgments  and  proof  of  instruments  authorized  to  be  recorded"; 
and  this  statute  being  of  force  when  the  subsequent  statute  was  passed 
(April  23,  1873)  prescribing  the  manner  in  which  alienations  of  the 
homestead  should  be  acknowledged  and  certified,  and  giving  the  power 
to  judges  of  probate,  with  other  judicial  officers  particularly  named,  to 
take  and  certify  such  acknowledgments,  the  power  must  be  held  to  be 
conferred  on  their  clerks  also,  though  not  expressly  named.    lb.  432. 

9.  lIot\ieste(id  exemption  of  bankrupt ;  amendable  defeclH  of  daim,  and  conclu- 

siveness of  allowance  by  assignee. —By  the  express  language  of  the  late 
bankrupt  law,  the  bankrupt's  title  to  bis  homestead  exemption  did  not 
pass  to  his  assignee  in  bankruptcy;  and  where  he  included  in  his 
schedule  all  his  lands,  claiming,  as  a  homestead  exemption  therein, 
"real  estate  to  the  valtie  of  $500,"  but  without  designating  any  par- 
ticular portion,  this  is  an  amendable  defect,  of  which  advantage  can  not 
be  taken  in  a  subseqiaent  collateral  proceeding;  and  the  assignee  having 
set  apart  to  him,  as  exempt,  the  homestead  on  which  he  was  then  resid- 
ing, and  which  did  not  exceed,  in  quantity  or  value,  more  than  was 
then  allowed  by  law,  and  reported  his  action  to  the  court  of  bank- 
ruptcy, this  action  is  conclusive,  until  set  aside  by  that  court,  in  a  pro- 
ceeding of  which  the  bankrupt  had  notice.      Walker  v.  Carroll,  61. 

10.  Decree  of  sale   by  court  of   bankruptcy ;   effect  on   bankrupt's  homestead 

exemption. — The  bankrupt's  title  to  his  homestead  exemption  is  not 
affected  by  a  decree  of  the  court  of  bankruptcy,  rendered  on  the  petition 
of  the  assignee  in  bankruptcy,  and  ordering  a  sale  of  all  the  lauds 
included  in  the  bankrupt's  schedule;  to  which  petition  he  was  not  made 
a  party,  and  which  was  filed  after  his  homestead  had  been  set  apart  to 
him  by  the  assignee,     lb.  61. 

11.  Order  refusing  injunction  of  sale;  conclu-sive^iess  of. — The  bankrupt  having 

filed  his  petition,  addressed  to  the  judge  of  the  District  Court  in  bank- 
ruptcy, asserting  his  right  of  homestead  exemption,  and  praying  an  in- 
junction of  the  sale  under  the  decree  ;  whic'u  petition  being  overruled 
by  the  judge,  and  the  injunction  refused,  was  not  further  prosecuted  ; 
held,  that  this  ruling  did  not  amount  to  the  dignity  of  res  adjudicata  as 
to  the  right  of  homestead.     lb.  61. 

12.  Waiver  in  Jiote,  of  exemptions;  presumption  in  javor  of  judgment. — In  an 

action  on  a  promissory  note,  which  is  not  set  out,  but  in  and  by  which, 
as  the  complaint  averred,  "  the  defendant  waived  all  constitutional  and 
statutory  exemptions,"  judgment  on  verdictbeing  rendered  for  the  plain- 
tiff, on  issue  joined  on  the  plea  of  non  est  factum,  but  without  incorpora- 
ting in  it  the  waiver  of  exemption  ;  this  court  will  not  reverse,  on  ac- 
count of  th§  refusal  to  amend  the  judgment  by  setting  out  the  waiver, 
when  the  record  does  not  show  on  what  evidence  the  action  of  the  court 
below  was  based  :  in  the  absence  of  the  evidence,  the  presumption  will 
be  indulged  that  it  justified  the  refusal  to  amernd.     Hoseav.  Talbert,  173. 


FRAUD. 


traud  by  purchaser,  in  buying  goods. — When  a  person  who  is  insolvent, 
or  in  failing  circumstances,  obtains  goods  on  credit  from  a  mer- 
chant, with  no  intention  or  reasonable  expectation  of  paying  for  them, 
and  without  disclosing  to  the  merchant  his  condition,  or  furnishing  him 
the  means  of  information  ;  this  is  a  fraud,  which  justifies  the  merchant 
in  disaffirming  the  contract ;  and  he  may  recover  the  goods,  unless  an 
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innocent  third  person  has  acquired  intervening  rights.  Lod)  <fe  Brother 
V.  Flash  Brothers,  526. 

2.  Same;  lohen  contract  is  complete. — A  retail  merchant  in  Montgomery,  Ala- 

bama, applied  to  a  wholesale  merchant  in  New  Orleans,  for  a  bill  of 
goods  on  thirty  days  credit,  and  was  required  to  furnish  a  reference  as 
to  his  commercial  standing ;  and  the  reference  being  unsatisfactory, 
the  credit  was  refused  by  lett«r,  unless  a  good  acceptance  was  given  ; 
but  a  part  of  the  goods  had  already  been  shipped  by  mistake,  and  the 
merchant  in  Montgomery  acknowledged  their  receipt  by  letterj  with  in- 
structions to  draw  on  him  for  the  money  at  thirty  days  ;  and  the  New 
Orleans  merchant  drew  accordingly,  and  forwarded  the  draft  by  letter. 
Held,  that  the  contract  of  sale  was  consummated  bj^  the  writing  and 
forwarding  of  this  letter,  and  that  the  vendor  could  not,  on  these  facts 
standing  alone,  disaffirm  the  contract,  and  reclaim  the  goods  ;  but,  if 
the  purchaser  was  at  the  time  insolvent,  and  did  not  intend  to  payfor 
the  goods,  or  had  no  reasonable  expectation  of  doing  so,  this  would  con- 
stitute a  fraud,  for  which  the  vendor  might  disaffirm  the  contract.  lb, 
526. 

3.  Same;  proof  of  fraud. —Held,  also,  that  the  transfer  of  the  goods  by  the 

purchaser,  without  taking  them  into  his  possession,  by  agreement  made 
before  or  at  their  arrival  in  Montgomery,  to  another  merchant,  to  whom 
he  was  indebted,  at  less  than  cost  price,  was  not  in  the  regular  course  of 
business,  and  tended»to  show  that,  when  he  bought  them,  he  did  not 
intend  or  expect  to  pay  for  them.     lb.  526. 

4.  Same;  liability  of  s^ib-purchaser,  in  trover. — Held,    also,   that   the   vendor 

might,  on  these  facts,  maintain  trover  against  such  sub-purchaser  ;  and 
that  the  latter,  having  only  given  credit  for  the  agreed  price  on  his  ex- 
isting debt,  could  not  claim  to  be  a  bona  fide  purtjhaser  for  valuable  con- 
sideratiou.     lb.  526. 

5.  Proof  of  fraud;  evidence  as  to  other  transactions. — On   the  question  of 

fraud  vel  non  in  the  sale  of  goods,  a  conspiracy,  or  common  purpose, 
between  the  purchaser  and  sub-purchaser,  being  shown  in  a  contest  with 
the  original  vendor,  suing  for  the  conversion  of  the  goods,  and  the 
transaction  involved  being  attended  with  unusual  features,  it  is  permis- 
sible to  inquire  into  other  transactions  between  the  parties  at  or  about 
the  same  time.     lb.  5'A&. 

6.  Fraud,  as  exception  to  statute  of  limitations. — Long  before  the  adoption  of 

the  statute  in  reference  to  fraud  and  fraudulent  concealment  as  an  ex- 
ception to  the  statutes  of  limitation  (Code,  $  3242  ;  Kev.  Code,  §  2946 ; 
Code  of  1853,  §  2492),  it  was  a  settled  doctrine  of  courts  of  equity,  that 
when  fraud  had  been  concealed  by  a  party  against  whom  there  was  a 
cause  of  action,  the  statute  of  limitations  did  not  begin  to  run  in  his 
favor,  until  the  discovery  of  the  fraud,  or  until  the  party  aggrieved  had 
had  a  reasonable  opportunity  for  discovering  it.     Porter  v.  Smith,  169. 

7.  Same. — The  application  of  this  principle  to  courts  of  law,  as  enunciated 

by  Lord  Mansfield  in  Bree  v.  Holbrook  (Dougl.  654),  though  denied  in 
New  York,  Virginia,  and  North  Carolina,  was  supported  by  the  weight 
of  authority  in  the  other  States  of  the  Union  ;  but.  under  the  decisions 
of  the  courts  adopting  it.  it  was  doubtful  whether  the  time,  necessary  to 
complete  the  statutory  bar,  commenced  to  run  only  from  the  discovery 
of  the  fraud,  or  whether  a  reasonable  time  was  allowed  for  bringing  suit. 
lb.     169. 

8.  Same. — This  being  the  state  of  the  law  before  the  adoption  of  the  statute, 

as  the  legislature  must  be  presumed  to  have  known,  the  statutory  limit 
of  one  year  is  prescribed  as  the  reasonable  time  within  which  the  ag- 
grieved party,  seeking  to  avoid  the  operation  of  statute  of  limitations 
on  the  ground  of  fraud,  or  fraudulent  concealment  by  the  defendant, 
must  institute  his  suit.     lb.  169. 

FRAUDS,  STATUTE  OF. 

1.  Hoio  pleaded,  or  taken  advantage  of. — In  declaring  on  a  contract  which  is 
required  to  be  in  writing  (Code,  §  2121),  it  is  not  necessary  to  aver  in 
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the  complaint  that  it  was  reduced  to  writing  ;  and  althongh  the  com- 
plaint may  show  that  the  contract  was  not  reduced  to  writing,  the  stat- 
ute of  Irands  must  be  pleaded,  or  it  will  be  held  to  have  been  waived. 
Rilch  V.  Thornton,  309. 

2.  Same.— The  statute  of  frauds  is  a  defense  which  must,  generally,  be  set 
up  by  plea  or  answer;  but,  when  the  bill  clearly  shows  on  its  face  that 
the  contract  sought  to  be  enforced  is  obnoxious  to  the  statute,  a  de- 
murrer is  the  more  appropriate  mode  of  taking  advantage  of  it. 
Boiling  v.  Munchus,  558. 

8.  Recital  of  consideration. — Under  the  provisions  of  the  statute  of  frauds 
(Code,  §  2121),  a  failure  to  express  the  consideration,  or,  rather,  to 
show  the  existence  of  a  valuable  consideration,  is  as  fatal  to  the  validity  of 
the  agreement,  as  would  be  the  failure  to  reduce  it  to  writing;  and  where 
the  promise  is  to  pay  oranswerfor  the  past-due  debt  of  another  person,  it 
must  be  shown  to  be  supported  by  a  new  and  distinct  consideration  ; 
but  the  statute  is  satisfied,  whenever  a  valuable  consideration  is  ex- 
pressed, however  small  or  insignificant  it  may  be  in  point  of  fact.  lb. 
558. 

4.  iSofme  ;  want  of  consideration,  and  how  sAoicn.— Under  a  bill  to  foreclose  a 
mortgage,  which  imports  a  consideration,  the  statute  (Code,  §  3035) 
being  equally  applicable  at  law  and  in  equity,  the  want  of  consideration 
is  an  affirmative  defense,  the  burden  of  proving  which  rests  on  the  de- 
fendant ;  and  it  must  be  made  by  plea  9t  answer,  unless  the  want  of 
consideration  clearly  appears  on  the  face  of  the  bill. '  lb.  558. 
■  5.  Same;  sufficiency  of  consideration. — The  recital  of  the  payment  of  one 
dollar,  the  receipt  of  which  is  acknowledged,  as  the  consideration  of  a 
mortgage,  is  sufficient  to  answer  the  requirements  of  the  statute  of 
frauds,  under  a-bill  to  foreclose.     lb.  558. 

6.  Partial  payment  by  executor,  who  is  also  devisee. — A  partial  payment  by  a 
sole  executor  or  administrator  prevents  the  running  of  the  statute  of 
limitations,  as  against  the  personal  assets  ;  but,  under  the  operation  of 
the  statute  of  frauds  (Code,  §  2121),  it  would  not  have  that  effect  as 
against  his  interest  in  lands  devised.     Starke  v.  Wilson,  576. 

FRAUDULENT  CONVEYANCES. 

1.  Voluntary  conueyauce.— As  against  the  existing  creditors  of  the  grantor, 

a  voluntary  conveyance  is  constructively  fraudulent  and  void.  Fellows 
V.  Lewis,  343. 

2.  Same ;  who  may  impeach. — Under  the  statute  of  frauds  (Code.  ^  2121),  as 

judicially  construed,  a  voluntary  conveyance  is  void  as  against  existing 
creditors  ;  and  a  person  whose  liability  is  contingent,  or  accrued  on  a 
contract  which  was  in  existence  when  the  conveyance  was  made,  is  held 
to  be  within  the  protection  of  the  statute.     Fearn  v.   Ward,  33. 

3.  lirandulent  and  voluntary  conveyances;  who  may  assail. — A  fraudulent  or 

voluntary  conveyance  is  valid  and  operative  as  between  the  parties,  and 
can  only  be  assailed  by  a  creditor  of  the  grantor,  or  a  purchaser  from 
Jiim.     Means  v.  Hicks,  241. 

4.  Same ;  liability  of  such  grantee,  and  defenses  by  him.  — The  theory  on  which 

a  creditor  of  the  deceased  grantor  may  maintain  a  bill  in  equity  against 
the  fraudulent  or  voluntary  grantee,  is  that  he  is  an  executor  de  son  tortf 
and  he  may  set  up  any  defense  against  the  asserted  claim  or  demand, 
which  might  be  made  by  the  decedent  himself,  if  living,  or  by  his  right- 
ful personal  representative,     lb.  241. 

5*  Same;  when  creditor  may  come  into  equity. — The  creditors  of  a  deceased 
debtor  may  come  into  equity,  to  reach  and  subject  property  fraudulent- 
ly conveyed  by  him  in  his  life-time,  whenever  there  is  a  deficiency  of 
assets  in  the  hands  of  his  personal  representative,  without  first  exhaust- 
ing their  legal  remedies.     Fellows  v.  Lewis,  343. 

6.  Iwo  writings  construed  as  one ;  registration  of  conveyance  reserving  benefit 
to  grantor. — A  conveyance  of  lands  purporting  to  be  executed  "in  con- 
sideration of  a  certain  contract  in  writing  this  day  entered  into  between" 
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the  grantor  and  the  husband  of  the  grantee,  and  the  said  written  con- 
tract, relating  to  the  same  subject-matter,  are  to  be  construed  together 
as  one  entire  contract  and  transaction  ;  and  if  the  deed  is  absolute  and 
unconditional,  while  the  written  contract  reserves  to  the  grantor  a  sub- 
stantial benefit  and  interest,  the  failure  to  record  the  latter  avoids  the 
conveyance  as  to  existing  creditors      lb.  343. 

7.  Voluntary  conveyance  of  homestead. — A  voluntary  conveyance  of  his  home- 

stead by  a  debtor  is  not  constructively  fraudulent  as  to  his  creditors, 
since  they  can  not  be  injured  by  it;  but,  on  his  death,  unmarried,  leav- 
ing neither  wife  nor  child,  the  right  of  exemption  ceases,  and  the  pro- 
perty may  then  be  subiected  by  his  creditors,     lb.  343. 

8.  Fraudulent  transfer  of  note. — It  is  no  defense  to  an  action  at  law  by  the 

transferree  of  a  promissory  note,  against  the. maker,  that  the  transfer 
was  made  with  the  intent  to  defraud  the  creditors  of  the  transferror,  the 
maker  then  being  a  creditor  as  surety  on  a  contingent  liability.  Wood 
&  Houston  V.  Steele,  4.36. 

GARNISHMENT. 

1.  On  judgment;  whomay  sue  ou^.^When  a  surety  paysajudgment  rendered 

against  him  and  his  principal,  and  takes  an  assignment  of  it  to  himself 
(Code,  §  3418),  he  may  assert,  either  at  law  or  in  equity,  any  lien  or 
right  which  might  have  been  asserted  by  the  plaintiff ;  and  may,  there- 
fore, sue  out  a  garnishment  on  the  judgment.  Giddens  v.  William- 
son, 439. 

2.  Dismissal  by  plaintiff. — A  plaintiff,  having  sued  out  a  garnishment  on  a 

judgment,  may  dismiss  the  proceeding,  after  answer  filed  denying  any 
indebtedness,  against  the  objection  of  the  garnishee.   Griel  v.  Loftin,  591. 

GIFT. 

1.  Parol  gift  of  lands,  and  possession  under  it. — When  a  sou  enters  into  the 

possession  of  lands,  under  a  parol  gift  from  his  father,  he  is  a  mere 
tenant  at  will ;  and  his  possession,  however  long  continued,  does  not 
become  adverse,  until  asserted  so  openly  and  notoriously  as  to  raise  the 
presumption  of  notice  to  his  father  ;  and  if,  after  the  death  of  his  father, 
he  joins  with  the  other  administrators  in  obtaining  an  order  for  the  sale 
of  the  lands,  and  becomes  himself  the  purchaser  at  the  sale,  this  is  a 
distinct  recognition  of  the  father's  title,  and  his  subsequent  possession 
is  held  in  subordination  to  it  as  purchaser.     Boykin  v.  Smith,  294. 

2.  Construction   of  deed  of  gift ;    lohether  parties  take  by  purchase  or  descent. 

"Where  lands  were  conveyed,  by  deed  or  gift,  to  the  grantor's  son,  with 
these  words  superaded,  "but,  should  he  die  without  a  wife,  or  chil- 
dren, or  child,  then  said  lands  shall  pass  according  to  the  statutes  of 
descent  and  distribution  of  the  State  of  Alabama  now  in  force  "  ;  and 
the  grantee  died,  never  having  married  ;  held,  that  his  surviving  broth- 
ers and  sisters  took  by  purchase  under  the  deed,  nnd  not  by  descent  or 
inheritance  from  him.     Robinson  v.  Le Grand  &  Co.,  111. 

3.  "  Ildrs  of  the  body  ;  when  construed  as  coords  of  purchase. — A  deed  of  gift 

executed  in  1848,  by  which  property  was  conveyed  in  trust  for  the 
grantor's  married  daughter  "and  the  heirs  of  her  body,  for  their  support 
and  the  support  of  her  children  ;  and  at  the  lawful  age  of  her  youngest 
child,  after  her  death,  then  the  property  to  be  equally  divided  among 
her  children." — creates  an  estate  for  life  in  the  daughter,  with  remainder 
to  her  children  as  purchasers.  May  v.  Eitchie,  602. 
As  to  the  validity  of  voluntary  conveyances,  as  against  creditors,  see  Fraud- 
ulent Conveyances. 

HABEAS  CORPUS. 

1.  What  is  revis'ible  by.— Under  our  statutes  (Code,  §§  4961-2),  as  at  com- 
mon law,  the  writ  of  habeas  corpus  is  not  a  revisory  remedy,  and  can 
not  be  made  to  answer  the  purpose  of  an  appeal,  certiorari,  or  writ  of 
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error  :  when  a  judgment  or  sentence  of  another  court  is  returned,  as  the 
cause  of  the  petitioner's  detention  or  imprisonment,  the  jurisdiction  of 
the  court  to  render  that  judgment  or  sentence  is  the  only  matter  that 
can  be  inquired  into,  and  mere  errors  or  irregularities  in  the  proceed- 
ings are  not  available.     Ex  parte  Hubbard,  473. 

HOMESTEAD.     See  Exemptions. 

HUSBAND  AND  WIFE. 

1.  Wife's  statutory  separate  estate ;  for  what  deMs  ZfaWc— Under  the  statute 

which  made  the  wife's  statutory  estate  liable  "for  articles  of  comfort 
and  support  of  the  household,  suitable  to  the  degree  and  condition  in 
life  of  the  family,  and  for  which  the  husband  would  be  responsible  at 
common  law"  (Kev.  Code,  §  2376),  it  could  not  be  made  liable  for  a  debt 
contracted  by  the  husband,  "for  family  supplies,  moneys,  and  mate- 
rials, for  the  improvement  and  benefit  of  her  separate  estate."  Zee  v. 
Sims,  248. 

2.  Mortgage  of  wife's  property. — The   uniform    decisions  of  this  court  have 

settled  the  principle,  that  the  wife  can  not,  either  alone,  or  jointly  with 
her  husband,  mortgage  her  statutory  separate  estate  for  the  debt  of  her 
husband  :  her  power  to  mortgage  "seems  to  be  limited  to  securing  the 
purchase-money  for  the  particular  land  on  which  the  mortgage  is  exe- 
cuted.'"    lb.  24:8. 

3.  Consent  decree  in  chancery,  vesting  legal  title  to  lands  in  wife,  charged  with 

husband's  debt. — A  creditor  of  the  husband  having  levied  an  attachment 
on  a  tract  of  land,  the  legal  title  to  which  stood  in  his  name,  and  the 
wife  having  then  filed  a  bill  in  equity  against  the  creditor  and  her  hus- 
band, seeking  to  have  a  resulting  trust  in  the  lands  established  and 
declared  in  her  favor ;  by  mutual  consent  and  agreement  of  all  the 
parties,  the  matters  in  litigation  were  settled  and  compromised — a 
decree  being  rendered  in  the  chancsry  suit,  vesting  the  legal  title  to 
the  land  in  the  wife,  as  her  statutory  separate  estate,  while  she  and  her 
husband  executed  a  mortgage  on  it  to  the  creditor,  to  secure  the 
amount  of  the  debt  as  reduced  and  admitted  :  Held,  that  while  the 
mortgage  could  not  be  enforced  against  other  lands  conveyed  by  it,  the 
legal  title  to  which  stood  in  the  wife's  Lame,  it  was  a  valid  incumbrance 
on  the  land  in  controversy,  for  the  amount  of  the  admitted  debt,  in  the 
nature  of  a  vendor's  lien  for  unpaid  purchiise-money  ;  that  the  wife, 
claiming  the  benefit  of  the  compromise  under  the  consent  decree,  takes 
the  land  charged  with  the  lien  tor  the  admitted  debt.     lb.  248. 

4.  Attorney's  lien  on  statutory  separate  estate. — Prior  to  the  passage  of  the  act 

approved  March  Ist,   1881,  amending  section  2711  of  the  Code  (Sess 
Acts  1880-81,   p.  36),   professional  services  tendered  by  an  attorney-at- 
law  in  defending  the  title  to  property  belonging  to  the  statutory  separate 
estate   of  a   married  woman,    were    not   chargeable   upon   her   estate. 
Hinson  v.  Gamble  &  Boiling,  605. 

5.  Liability  of  wife's  statutory  separate  estate ;  how  enforced. — The  liability  of 

a  married  woman's  statutory  estate,  for  claims  which  are  chargeable 
upon  it,  can  only  be  enforced  by  action  at  law,  and  in  the  form  pre- 
scribed by  the  statute.     1  b.  605. 

6.  Purchase  of  lands  by  husband  for  wife;  vendor's  lien. — When  the  husband 

purchase  lands  for  the  wife,  taking  the  title  in  her  name,  and  assuming, 
as  a  part  of  the  purchase-money,  a  debt  which  the  vendor  owes  to  a 
third  person,  the  wife  can  not  hold  the  land,  and  repudiate  the  promise 
to  pay  the  debt,  because  she  was  ignorant  of  it  when  made,  and  her 
husband  exceeded  his  authority  as  hor  agent  in  making  it;  though  she 
might  claim  a  rescission  of  the  contract  on  that  account.  Carver  v. 
Eads,  190. 

7.  Burden  of  proof,  as  to  contract  sought  to  he  enforced  ;  husband's  admissione, 

as  evidence  against  wife.— -The  answers  of  husband  and  wife  denying  the 
alleged  contract,  sought  to  be  enforced  in  the  nature  of  a  vendor's  lien, 
though  not  under  oath,  and  expressed  in  equivocal  terms,  impose  the 
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burden  of  proof  on  the  complainant;  and  the  subsequent  admissions  of 
the  husband,  as  to  the  terms  of  the  contract,  are  not  competent  evidence 
against  the  wife,  when  it  is  not  shown  that  she  had  any  connection  with 
them.     lb.  190. 

8.  Declarations  in  disparagement  of  title. — The  declarations  of  the  husband,  in 

disparagement  of  his  own  title,  admitting  that  his  wife  had  an  equita- 
ble interest  in  lands  which  he  had  partly  paid  for  with  her  moneys, 
made  while  negotiating  an  exchange  of  the  lands,  are  admissible  evi- 
dence lor  the  wife,  against  a  subsequent  purchaser  at  execution  sale 
against  the  husband.      Walker  v.  Elltdge,  51. 

9.  Decree  in  chancery  against  husband,  declaring  trust  in  land  in  favor  of  wife  ; 

effect  as  evidence  against  creditor  of  husband.— A.  decree  in  chancery 
against  the  husband,  declaring  a  trust  in  favor  of  the  wife  in  lands 
purchased  and  partly  paid  for  with  moneys  belonging  to  her,  and  vest- 
ing the  title  in  her  to  the  extent  of  her  moneys  so  used,  is  not  evi- 
dence against  a  creditor  ot  the  husband,  who  was  not  made  a  party  to 
the  suit,  and  whose  debt  was  created  before  the  bill  was  filed;  conse- 
quently, when  the  wife  seeks  to  enjoin  an  action  at  law  by  the  creditor, 
founded  on  a  purchase  at  execution  sale  on  his  judgment,  she  must 
prove  the  investment  of  her  moneys  in  the  land,  without  the  aid  of  the 
decree.     lb.  51. 

10.  Decree  against  married  woman,  or  her  statutory  separate  estate. — Although 

a  personal  decree  can  not  be  rendered  against  a  married  woman,  on  a 
cause  of  action  accruing  during  coverture,  yet  her  coverture  does  not 
prevent  the  rendition  of  a  decree  against  lands  descended  to  her,  for 
contribution  to  the  other  heirs  on  acccount  of  a  debt  of  the  ancestor 
which  they  have  paid,      Winston  v.  McAlpine,  377. 

11.  Contracts  of  7narried  woman;  effect  of  statute  and  decree  in  chancery  relieving 

of  disabilities  of  coverture. — The  statute  authorizing  the  several  chan- 
cellors, either  in  term  time  or  vacation,  on  petition  filed  for  that  pur- 
pose, "to  relieve  married  women  of  the  disabilities  of  coverture,  as  to 
their  statutory  and  other  separate  estates,  so  far  as  to  invest  them  with 
the  right  to  buy,  sell,  hold,  convey  and  mortgage  real  and  personal  pro- 
perty, and  to  sue  and  be  sued  as  ,/'e/nmes  sote"  (Code,  §  2731),  is  an 
enabling  statute,  and  only  relieves  of  the  disabilities  of  coverture  to  the 
extent  specified;  and  neither  the  statute,  nor  a  decree  in  chancery  pur- 
suing its  words,  authorizes  such  married  woman  to  make  general  con- 
tracts, or  to  bind  herself  personally  by  the  execution  of  a  promissory 
note  on  which  she  may  be  sued  at  law.     Dreyfus  v.   Wolffe,  496. 

12.  Statutory  lien  of  material-men  ;  when  enforced  against  wife's  property. — The 

statutory  lien  given  to  contractors,  material-men,  &c.,  for  work  done,  or 
materials  furnished  (Code,  §§  3440-61),  maj'  be  enforced  against  pro- 
perty held  by  a  married  woman  as  an  equitable  separate  estate,  the  title 
being  in  a  trustee  for  her  use  and  benefit,  when  it  is  shown  that  the 
contract  was  made  by  her  husband,  with  her  knowledge,  and  without 
dissent  or  disapproval  on  her  part,  and  that  she  has  eiiioyed  the  use  and 
benefit  of  the  work  or  materials.  Schmidt  &  Smith  v.  Joseph,  475. 
£13.  Insurance  on  life  of  husband,  for  benefit  of  wife;  ol)Ject  and  purpose  of  statute, 
and  limitation  as  to  amount.— The  statute  authorizing  the  wife  to  procure 
or  effect  an  insurance  on  the  life  of  her  husband  (Code,  §§  2733-34), 
was  intended  "  authorize  an  insurance  on  the  life  of  a  husband  and 
father,  for  the  benefit  of  his  surviving  wife  and  children,  freed  from  the 
claims  of  his  creditors";  and  the  limitation  upon  the  amount  of  annual 
premiums  which  the  husband  may  pay,  $500,  was  intended  to  guard 
against  the  perversion  of  the  statute  to  the  injury  of  creditors.  Fearn 
V.  Ward,  33. 
14,  Same ;  statute  construed  as  exemption  law ;  insolvency  of  husband. — The 
statute  is  in  the  nature  of  an  exemption  law,  and  must  receive  a  liberal 
construction:  the  solvency  or  insolvency  of  the  husband,  when  the 
premiums  are  paid,  does  not  affect  the  validity  of  the  policy;  but  a 
policy  in  favor  of  one  only  of  several  children  is  not  within  ttje  letter 
or  spirit  of  the  statute,     lb.  33, 
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15.  Same;  validUy  against  debts  existing  lohen  statute  was  enacted.— As  &g&irist 

debts  or  liabilities  existing  ou  the  I5th  February,  1867,  when  the  statute 
authorizing  such  insurance  was  passed,  it  would  operate  as  a  retroactive 
exemption  law,  and  a  policy  conforming  to  its  terms  would  be  subject 
to  the  claims  of  such  creditors.     lb.  'i3. 

16.  Equitable  estate  of  wife;  by  what  words  created. — Where  lands  are  devised  to 

a  trustee,  upon  whom  active  duties  are  injposed,  "for  the  use,  benefit 
and  behoof  of  *  the  testator's  son,  "during  his  natural  life,"  with  the 
further  provision,  "that  the  rents  and  profits  are  to  be  discreetly  used 
for  the  genteel  and  comfortable  support  and  maintenance  of  said  son, 
also  for  any  family  he  may  hereafter  have";  on  the  subsequent  marriage 
of  the  son,  his  wife  would  become  entitled  to  a  "  genteel  and  comfort- 
able support  and  maintenance"  out  of  the  rents  and  profits,  and  this 
she  would  hold  as  an  equitable  separate  estate.   Jones  v.  lieese,  134. 

17.  Same;  how  charged  or  aliened.— A.s  to   her  equitable   estate,  a  married 

woman  has  the  capacity  of  a  femme  sole,  and  may  mortgage  it  for  the 
security  of  her  own  or  her  ha'sbaud's  debts.     1  b.  134. 

18.  Appeal  by  married  woman,   withoid  security  for  cost. — The  statute  which 

authorizes  an  appeal  by  a  married  woman,  without  giving  security 
for  the  costs,  from  any  judgment  or  decree  "subjecting  to  sale  her 
separate  estate,  or  any  part  thereof "  (Code  §  3930),  does  not  embrace  a 
decree  dismissing  a  bill  filed  by  a  married  woman,  by  which  she  sought 
to  fasten  a  trust  on  lands,  the  legal  title  to  which  wks  taken  by  the  hus- 
band in  his  own  name,  on  the  ground  that  her  funds  were  used  in  paying 
the  purchase-money.     Cahalan  v.  Monroe,  Smoltz  &  Co.,  254. 

INDICTMENT.     See  Ceiminal  Law,  1,  2,  7,  13. 

INJUNCTION.     See  Chanceet,  5-8. 

INJUNCTION  BOND.     See  Bonds,  1-4. 

INSOLVENT  ESTATES.     See  Chanceby,  9-10. 

INSURANCE. 

1.  Insurance  on  life  of  husband,  for  benefit  of  wife  ;  object  and  purpose  of  staU 

ute,  and   limitation  as  to  amount. — The  statute   aOthorizing  the  wife  to      -Sj? 
procure   or  efifect  an   insurance  on    the  life    of  her  husband   (Code,   ^' •  / 
§§  2733-34),  was  intended  "to  authorize  an  insurance  ou  the  life  of  a^jlS^- 
husband  and  father,  for  the  benefit  of  his  surviving  wife  and  children,  ,^^ 
freed  from  the  claims  of  his  creditors  ; "  and  the  limitation  upon  th©^''^ 
annual  premiums  which  the  husband  may  pay,  i>500,  was  intended  to 
gnard  against  the  perversion  of  the  statute  to  the  injury  of  creditors. 
Fearn  v.  Ward,  33. 

2.  Same;  statute  construed  a?  exemption  law;  insdveney  of  husband.— The 

statute  is  in  the  nature  of  an  exemption  law,  and  must  receive  a  liberal 
construction  :  the  solvency  or  insolvency  of  the  husband,  when  the 
premiums  are  paid,  does  not  affect  the  validity  of  the  policy  ;  but  a 
policy  in  favor  of  one  only  of  several  children  is  not  within  the  letter 
or  spirit  of  the  statute.     76.  33. 

3.  Same;  validity  against  debts  existing  when  statute  was  enacted.— As  against 

debts  or  liabilities  existing  on  the  15th  February,  1867,  when  the  statute     • 
authorizing  such  insurance  was  passed,   it  would  operate  as  a  retroac- 
tive exemption   law,   and  a  policy  conforming  to  its  terms  would  be 
subject  to  the  claims  of  such  creditors,     lb.  33. 

INTEREST, 

1.  On  county  bonds.— The  special  statute  approved  December  28th,  1868, 
authorizing  the  issue  of  bonds  by  Butler  county  and  other  counties 
therein  named  (Sees.  Acts  1868-9,  p.  505),    expressly  provides  for  the 
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issue  of  interest-bearing  bonds  ;  and  although  they  are  made  payable  iu 
five  years,  there  is  no  indication  of  any  purpose  to  prohibit  interest 
after  their  maturity  ;  consequently,  they,  and  the  coupons  attached,  are 
governed  by  the  principle,  which  allows  interest  as  an  incident  to  a 
debt  after  its  maturity.  Dunklin  v.  Caldwell,  idl. 
2,  On  taxes. —  The  uniform  custom  has  beeu  against  the  allowance  of  inter- 
est on  taxes  in  default  ;  and  without  entering  into  the  discussion  of  the 
question,  the  court  declines  to  award  interest  on  the  back  taxes  in  con- 
troversy in  this  case,     Perry  County  v.  Railroad  Co.,  391. 

JUDGMENTS  AND    DECREES. 

1.  Amendment  of  decree,  nunc  pro  tunc. — When  the  lands  sought  to  be  sub- 

jected by  the  bill  are  correctly  described  in  the  bill,  but,  by  mistake, 
the  government  numbers  are  incorrectly  designated  in  the  chancellor's 
decree  ordering  a  sale,  the  decree  may  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  by  inserting  the  proper  description,  laylor  v. 
Harwell,  1. 

2.  Assignment  of  judgment,  to  surety  paying  it ;  garnishment  thereon,  and  claim 

of  exemption. — When  a  surety  pays  a  judgment  rendered  against  him 
and  his  principal,  and  takes  an  assignment  of  it  to  himself  (Code, 
§  3418),  he  may  assert,  either  at  law  or  in  equity,  any  lion  or  right 
which  might  have  been  asserted  by  the  plaintiff;  and  may,  therefore, 
sue  out  a  garnishment  on  the  judgment,  and  resist  a  claim  of  exemp- 
tion which  was  not  available  against  the  plaintiff.  Oiddens  v.  WUliam- 
8on,  439. 

3.  Sajne  ;  remedy  against  lands  devised. — The  statute  is  in  derogation  of  the 

principles  of  the  common  law,  and  must  be  strictly  construed  as  to  the 
rights  created  by  it.  When  a  judgment  is  rendered  against  an  executor, 
on  a  debt  due  by  the  testator,  and  is  affirmed  on  appeal,  against  him 
and  his  surety  on  the  supersedeas  bond  ;  if  the  surety  pays  the  affirmed 
judgment,  and  takes  an  assignuient  of  it  to  himself,  he  may,  by  bill  in 
equity  alleging  the  insolvency  of  the  executor,  reach  and  subject  any 
personal  assets  remaining  unadministered  in  tht)  hands  of  the  executor, 
and  also  his  individual  interest  in  the  estate,  both  lands  and  personal 
•property  ;  but,  as  against  the  other  devisees,  they  not  being  parties  to 
the  judgment,  nor  to  the  super.nedeas  bond,  the  lapse  of  six  years  after 
the  payment  of  the  judgment  by  surety,  before  filing  a  bill  in  equity  to 
reach  the  lands  devised,  is  a  bar  to  any  relief.     Vanderveer  v.   Ware,  606. 

4.  Entries  in  cause  at  term  subsequent  to  rendition  of  final  decree. — After  a  final 

judgment  or  decree  has  been  rendered  iu  a  cause,  and  the  term  of  the 
court  has  closed,  the  pajties  to  the  cause  are  discharged  from  further 
attendance;  and  an  entry  of  payment,  or  satisfaction,  as  to  one  of  the 
defendants,  made  at  a  subsequent  term,  is  not  binding  upon  a  party  in 
interest,  nor  evidence  against  him,  when  made  without  notice  to  him. 
Armstrong  v.  Harper,  523. 

5.  Decree  against  married  woman,  or  her  statutory  separate  estate. — Although  a 

personal  decree  can  not  be  rendered  against  a  married  woman,  on  a 
cause  of  action  accruing  during  coverture,  yet  her  coverture  does  not 
prevent  the  rendition  of  a  decree  against  lands  descended  to  her,  for 
contribution  to  the  other  heirs  on  account  of  a  debt  of  the  ancestor 
which  they  have  paid.      Winston  v.  McAlpine,  377. 

6.  Qmsent  decree  in  chancery,   vesting  legal  title  to  lands  in  wife,  charged  with 

husband's  debt. — A  creditor  of  the  husband  having  levied  an  attachment 
on  a  tract  of  land,  the  legal  title  to  which  stood  in  his  name,  and  the 
wife  having  then  filed  a  bill  in  equity  against  the  creditor  and  her 
husband,  seeking  to  have  a  resulting  trust  in  the  lands  established  and 
declared  in  her  favor  ;  by  mutual  consent  and  agreement  of  all  the 
parties,  the  matters  in  litigation  were  settled  and  compromised — a 
decree  being  rendered  in  the  chancery  suit,  vesting  the  legal  title  to  the 
land  in  the  wife,  as  her  statutory  separate  estate,  while  she  and  her 
husband  executed  a  mortgage  on  it  to  the  creditor,  to  secure  the  amount 
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of  the  debt  as  reduced  and  admitted  :  IMd,  that  while  the  mortgage 
conld  not  be  enforced  against  other  lands  conveyed  by  it,  the  legal  title 
to  which  stood  in  the  wife's  name,  it  was  a  valid  incumbrance  on  the 
land  in  controversy,  for  the  amount  of  the  admitted  debt,  in  the  nature 
of  a  vendor's  lien  for  unpaid  purchase- money  :  that  the  wile,  claiming 
the  benefit  of  the  compromise  under  the  consent  decree,  takes  the  land 
charged  with  the  lien  for  the  admitted  debt.     Lee  v.  Sims,  248. 

7.  Decree  in  dtancery  against  husband,  declaring  trust  in  land  in  favor  of  icife; 

effect  as  evidence  against  credipyr  of  huslxmd. — A  decree  in  chancery 
against  the  husband,  declaring  a  trust  in  favor  of  the  wife  in  lands 
purchased  and  partly  paid  lor  with  moneys  belonging  to  her,  and  vest- 
ing the  title  in  her  to  the  extent  of  her  moneys  so  used,  is  not  evidence 
against  a  creditor  of  the  husband,  who  was  not  made  a  party  to  the 
suit,  and  whose  debt  was  created  before  the  bill  was  filed ;  consequently, 
when  the  wife  seeks  to  enjoin  an  action  at  law  by  the  creditor,  founded 
on  a  purchase  at  execution  sale  on  his  judgment,  she  must  prove  the 
investment  of  her  moneys  in  the  land,  without  the  aid  of  the  decree. 
Walker  V.  EUedge,  51. 

8.  Settlement  of  accounts  of  deceased  administrator;  admissibiliti/  and  effect  as 

evidence  against  sureties. — A  decree  rendered  by  the  Probate  Court,  on 
final  settlement  of  the  acoonnts  of  a  deceased  administrator,  by  his 
personal  representative,  is,  as  to  the  sureties  on  his  official  bond,  rea  inter 
alios  acta,  and  evidence  only  of  the  fact  of  its  rendition.  Means  v. 
Hicks,  241. 

9.  Decree  against  surety,  admissibilUy  against  co-surety. — A  decree  in  chan- 

cery against  one  of  the  sureties  on  the  official  bond  of  a  deceased  ad- 
ministrator, in  favor  of  a  succeeding  administrator,  founded  on  the 
default  of  the  deceased  administrator,  is  not  competent  or  admissible 
evidence  against  a  co-surety,  who  was  not  a  party  to  the  suit,  to  show 
the  common  liability  of  the  sureties,     lb.  241. 

10.  Conclusiveness  of  decree  in  chancery. — A  decree  in  chancery,  like  a  judg- 

ment at  law,  when  rendered  on  the  merits,  is  final  and  conclusive,  not 
only  as  to  the  facts  or  issues  actunlly  decided,  but  as  to  all  points  neces- 
sarily involved  in  the  matter  adjudicated.  McDonald  v.  Mobile  Life 
Ins.  Co.,  358. 

11.  Sam^. — Under  a  bill  filed  by  a  married  woman,  for  the  purpose  of  setting 

aside,  as  invalid,  a  mortgage  executed  by  her  as  a  femme  sole,  under 
authority  of  a  special  statute  declaring  her  a  free-dealer,  a  decree  dis- 
missing the  bill,  rendered  on  a  demurrer  which  went  to  the  whole  case,  is 
conclusive  as  to  the  validity  of  the  special  statute,  and  estops  her  from 
attacking  its  constitutionality,  in  a  subsequent  suit  to  foreclose  the  mort- 
gage,    lb.  358.  • 

12.  Same. — A  decree  in  chancery  in  favor  of  the  complainant  is   conclusive 

as  to  his  interest  in  the  subject-matter  of  the  suit;  and  in  a  subsequent 
action  by  him,  or  by  a  purchaser  'from  him,  against  a  person  who  was 
a  party  defendant  to  the  suit,  the  latter  can  not  be  heard  to  insist  that 
the  plaintiflf  had  no  interest  in  the  claim  on  which  the  suit  was  founded. 
Cargile  v.  Ragan,  287. 

13.  Jwlgment  against  ejceoxtor  after  remoixd. — A  judgment  against  an  executor, 

in  a  suit  commenced  after  his  removal  from  office,  does  not  bind  the 
assets  of  the  estate;  but,  if  the  suit  was  commenced  before  his  removal, 
the  judgment  would  be  binding  on  him  personally,  notwithstanding  his 
removal  pending  the  suit,  whether  valid  or  not  as  against  the  assets  of  the 
estate.     GUjIjs  v.  Hodge,  366. 

14.  Judgment  against  personal  representative ;  effect   as  against  heir  or  deviseee. 

A  judgment  against  the  personal  representative,  on  a  debt  contracted  by 
the  decedent,  does  not  estop  the  devisee  from  setting  up  the  statute  of 
limitations,  in  defense  of  a  salt  in  equity  to  subject  the  devised  lands 
to  the  payment  of  the  debt.     Starke  v.  Wilson,  576. 

15.  Judgment    in    favor   of  foreign   exec^itor  or  administrator. — A  judgment 

recovered  by  such  foreign  executor  or  administrator,  without  a  com- 
pliance with  our  statutory  provisions,  against  a  debtor   here,  though 
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his  suit  might  have  been  defeated  by  a  plea  denying  his  authority  to 
sue,  is  conclusive  as  between  him  and  the  debtor;  but,  as  against  an 
administrator  subsequently  appointed  here,  between  whom  and  such 
foreign  representative  no  privity  exists,  it  is  rea  inter  alios  acta ;  yet,  if 
the  money  collected  by  the  foreign  administrator,  under  the  judgment, 
has  been  applied  as  the  domestic  administrator  would  be  compelled  to 
apply  it,  the  debtor  may  have  relief  in  equity  against  the  claim  of  the 
domestic  administrator.     Hatchett  v.  Berney,  39. 

16.  Judgment  on  demurrer  :  whether  interlocutory  or  final. — An  interlocutory 

judgment,  not  pronounced  on  the  merits  of  the  case,  overruling  a  de- 
murrer to  a  petition  for  rehearing  under  the  statute,  "without  prejudice," 
is  no  bar  to  the  interposition  of  another  demurrer  on  the  trial.  Brock 
V.  South  &  North  Ala.  Railroad  Co.,  79. 

17.  When  decree  is  final,  and  will  support  appeal. — Under  a  bill  for  contribution 

between  two  co-sureties,  several  defenses  being  set  np  by  answer  and 
cross-bill,  alleging  defendant's  discharge,  a  special  agreement  among 
the  several  sureties  as  to  the  extent  of  their  respective  liabilities,  and 
the  complainant's  liability  to  account  for  money  or  property  received  by 
him  as  trustee  for  all  the  sureties, —as  to  all  of  which  matters  the  evi- 
dence was  conflicting  ;  a  decree  rendered  on  a  hearing  on  pleadings  and 
proof,  in  these  words  :  "Upon  consideration,  it  is  ordered  that  com- 
plainant is  entitled  to  relief ;  and  the  matter  is  referred  to  the  register, 
to  ascertain  and  report,  at  this  term,  the  amount  paid  by  the  complain- 
ant on  the  notes,  with  interest  to  date,  and  what  one  half  of  such  amount 
may  be,  and  the  demurrers  to  the  cross-bill  are  overruled,"  is  not  such 
a  final  decree  as  will  support  an  appeal.  .  Broughton   v.    Wimberly,  550. 

18.  Lien  of  judgment.— J] nder  our  statutes  (Code,  §  ;5210),   a  judgment  is  not 

a  lien  on  lands,  and  the  lien  of  an  execution  attaches  only  from  the 
time  the  writ  is  placed  in  the  hands  of  the  sheriff  to  be  levied.  Walker 
V.  E Hedge,  51. 

19.  Allowance  of  vendor's  lien  by  court  of  bankruptcy ;  when  not  conclusive  on 

bankrupt. — The  assignee  of  a  note,  given  for  the  purchase-money  of 
land,  but  showing  on  its  face  a  waiver  of  the  vendor's  lieu,  having  filed 
a  petition  in  the  court  of  basikrnptcy,  after  the  allotment  to  the  bank- 
rupt purchaser  of  a  homestead  exemption  in  the  lands,  asserting  a  ven- 
dor's lien  on  all  the  lands.,  but  not  making  the  bankrupt  himself  a  par- 
ty ;  a  decree  declaring  a  lien  in  his  favor  is  not  binding  on  the  bank- 
rupt, and  does  not  affect  his  title  to  his  homestead  exemption.  Walker 
V.  Carroll,  61. 

20.  Decree  of  sale  by  court  of  bankruptcy ;  effect  on  bankrupt's  homestead  exemp- 

tion. — The  bankrupt's  title  to  his  homestead  exemption  is  not  affected  by 
a  decree  of  the  court  of  bankruptcy,  rendered  on  the  petition  of  the  as- 
signee in  bankruptcy,  and  ordering  a  sale  of  all  the  lands  included  in 
the  bankrupt's  schedule  ;  to  which  petition  he  was  not  made  a  party, 
and  which  was  filed  after  his  homestead  had  been  set  apart  to  him  by 
the  assignee.     76.61. 

21.  Order  refusing  injunction  of  sale;  conclusiveness  of. — The  bankrupt  having 

filed  his  petition,  addressed  to  the  judge  of  the  District  Court  in  bank- 
ruptcy, asserting  his  right  of  homestead  exemption,  and  praying  an  in- 
junction of  the  sale  under  the  decree  ;  which  petition  being  overruled 
by  the  judge,  and  the  injunction  refused,  was  not  further  prosecuted  ; 
held,  that  this  ruling  did  not  amount  to  the  dignity  of  res  adjudicata  as 
to  the  right  of  homestead,     lb.  61. 

22.  Validity  of  proljafe  decree   as  against  administrator  de  bonis  non.  without 

notice ;  how  vacated. — On  the  settlement  of  the  accounts  of  an  executor 
or  administrator  who  has  resigned,  the  decree  rendered  is  not  void  on 
its  face,  because  the  record  does  not  affirmatively  show  personal  notice 
to  the  administrator  de  bonis  non,  or  an  appearance  by  him  ;  but.  if  he 
in  fact  had  no  notice,  and  did  not  appear,  the  decree  is  void,  and  may 
be  annulled  and  vacated,  at  his  instance,  in  the  court  by  which  it  was 
rendered.     Hatchett  v.  Billingslea,  16. 

23.  Purchase  under  judgment  of  decree  afterwards  reversed, — When  a  party  par- 
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chases  lands  ander  a  judgment  or  decree,  whether  he  be  the  original 
plaintiff  in  the  Kuit,  or  an  assignee  of  the  judgment  or  decree,  he  ac- 
quires  only  a  (lefeasible  title  liable  to  be  defeated  by  a  subsequent  rever- 
sal of  the  judgment  or  decree  ;  and  this  rule  obtains,  whether  the  rever- 
sal is  based  on  an  amendable  defect,  or  on  one  which  is  incurable.  Mc- 
Donald  v.  Md>Ue  Life  Insurance  Co.,  338. 

JUEISDICTION. 

■  1.   Of  Probate  Cowi. — In  matter  of  administration.     HcUchdt  v.  BUlingslea, 
16 ;  lS'nn.i  p.  Waters,  442. 
2.   Of  justice  of  the  fjeacfi.  —In  action  of  ejectment,  or  of  unlawful  detainer. 
WelAj  V.  Carlisle,  JontiS  &  Co.,  313. 

JUSTICE  OF  THE  PEACE. 

1.  Jiirisdiclion  of  aclion  by  purchaser  of  Uindsal  lax  sale. — The  legislature  can 

not  confer  on  justices  of  the  peace  jurisdiction  of  actions  involving  the 
title  to  real  estate,  in  the  nature  of  actions  ol  ejectment,  though  called 
an  action  of  unlawful  detainer  ;  hence,  the  provision  contained  in  the 
47th  section  of  the  act  establishing  a  new  charter  for  the  city  of  Selma, 
which  authorizes  a  purfhaser  of  lands  sold  for  unpaid  city  taxes  to 
maintain  an  action  of  umlawful  detainer,  before  a  justice  of  the  peace, 
against  a  person  who  refuses  to  surrender  the  possession  on  demand, 
"  for  the  recovery  of  the  possession  of  the  premises,  and  damages  for 
the  detention  thereof  (Sess.  Acts  1874-5,  p.  376),  is  nnconstitutional. 
Webb  V.  Carlisle,  Jones  &  Co.,  313. 

2.  Objection  to jurisdidion  of  justice,  on  appeal — When   an  action   is  brought 

before  a  justice  of  the  peace,  in  a  case  in  which  he  has  no  jurisdiction 
of  the  subject-matter— as,  an  action  involving  the  title  to  real  estate — 
and  his  judgment  is  removedjby  appeal,  at  the  instance  of  the  defendant, 
into  the  Circuit  Court,  that  court  may  repudiate  the  cause,  exmero  rnotu, 
without  pleading,  motion  or  proof ;  and  any  ruling  by  which  that  re- 
sult is  attained,  even  if  erroneous,  could  not  injure  the  plaintiflf,  or 
justify  a  reversal  at  his  instance.     lb.  313. 

3.  Summary  proceeding  against  constaJjle ;  sufficiency  of  notice  and  motion. — In 

a  summary  proceeding  against  a  constable  and  bis  sureties,  instituted 
before  a  justice  of  the  peace,  for  a  failure  to  levy  an  attachment  (Code, 
§§3663,  3671),  the  notice  must  briefly  describe  the  process,  stating  when 
and  by  whom  issued,  the  names  of  the  parties,  and  when  received  by  the 
constable  ;  and  must  aver  that  he  tailed  to  execute  it.  whereby  the  plain- 
tiff lost  his  debt ;  but  it  is  not  necessary  to  file  a  written  motion  in  the 
justice's  court.     AWums  v.  Johnson,  465. 

4.  Same ;  proceedings  on  appeal. — On  appeal  from  the  judgment  of  the  justice 

in  such  proceeding,  the  case  is  required  to  be  tried  "according  to  equity 
and  justice,  without  regard  to  any  defects  in  the  summons  or  other  pro- 
cess before  the  justice"  (Code,  §  3121):  consequently,  defects  in  the 
notice  are  not  availaole,  and  a  written  statement  of  the  cause  of  action 
is  not  necessary.     1  b.  465. 

LANDLORD  AND  TENANT. 

1.  Abandonment  of  leased  premiseg  by  tenant;  landlord's  remedies. — If  the  tenant, 

abandons  the  leased  premises  before  the  expiration  of  the  term, 
the  landlord  may,  at  his  election,  at  once  enter,  and  determine 
the  contract,  and  recover  the  rent  due  up  to  the  time  of  the  abandon- 
ment ;  or  he  may  sufifer  the  premises  to  remain  vacant,  and  sue  on  the 
contract  for  the  entire  rent ;  but  he  can  not  take  possession  of  the 
premises,  and  alterwards  treat  the  contract  as  still  subsisting.  Rice  v. 
Dudley,  68. 

2.  Eviction  by  landlord  defined. — An  eviction  by  the  landlord  is  not  a  mere 

trespass,  but  something  of  a  grave  and  permanent  character,  done  by 
him  with  the  intention  of  depriving  the  tenant  of  the  possession  of  the 
leased  promises  ;  the  question  of  eviction  vel  non  depending  on  the 
facts,  and  being  a  matter  for  the  decision  of  the  jury.     lb.  68. 
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1.  Bequest  oj  rents,  profits,  or  income  of  property,— An  nnqnalified  devise  of 

tbe  rents  and  profits  of  land,  or  an  absolute  gift  of  the  profits  or  income 
of  a  chattel,  is  equivalent  to  an  absolute  devise  or  ^ft  of  the  property 
itself,  and  passes  the  legal  as  well  as  the  beneficial  interest;  but,  when 
there  is  a  ttiere  power  or  direction  to  raise  money  for  the  payment  of 
debts  or  legacies,  out  of  the  rents  and  profits  of  lands,  whether  it  will 
charge  the  lands,  or  pass  any  power  to  raise  the  money  by  selling  them, 
is  a  question  of  intention  to  be  determined  by  the  construction  of  the 
will.     Taylor  v.  Hnrwell,  1. 

2.  When  pecuniary  legacies  are  chargeable  on  laiid.  —The  general  rule  is,  that 

pecuniary  legacies  are  not  chargeable  on  lands,  unless  the  intention  so 
to  charge  them  is  manifested  by  express  words,  or  by  fair  implication; 
and  although  the  courts  are  inclined  to  avoid  a  construction  vrhich  will 
leave  children  unprovided  for,  or  debts  unpaid,  when  the  power  or 
direction  is  intended  to  provide  for  children,  or  for  the  piyment  of 
debts,  yet  they  are  not  eager  to  lay  hold  of  circumstances  to  that  end, 
but  rather  look  to  the  particular  framing  of  the  trust  and  the  intention 
of  the  instrument,     lb.  1. 

3.  Pecuniary  legacy  payable  out  of  accumulating  prcfits  of  plantation  in  hands 

of  trustee.  —  Where  the  testator  devised  and  bequeathed  a  large  planta- 
tion, with  the  slaves  and  other  personal  property  on  it,  to  a  trustee,  in 
trust  for  two  infants,  grand-children  of  his  deceased  wife;  the  property 
to  be  managed  and  controlled  by  the  trustee  for  their  benefit,  with  au 
annual  allowance  to  them,  "out  of  the  profits  of  the  said  plantation," 
of  "such  sums  of  money  as,  in  his  discretion,  may  be  right,  for  their 
support  and  maintenance  according  to  their  condition  in  life;  the 
balance  of  said  profits,  if  any  there  be,  to  be  invested  in  lands  or 
negroes,  at  his  discretion,"  for  their  benefit;  "and  out  of  the  profits  of 
said  plantation,  when  Fanny,"  who  was  the  half-sister  of  said  grand- 
children, "arrives  at  the  age  of  twenty-one,  and  not  before,  the  said 
"  trustee  is  to  pay  to  her  the  sum  of  *5,000;"  held,  that  the  legacy  to 
Fanny  was  payable  out  of  the  net  profits  of  the  plantation  and  other 
property  during  her  minority,  but  was  not  charged  on  the  lands;  and 
the  plantation  having  ceased  to  yield  any  surplus  profits,  in  consequence 
of  the  emancipation  of  the  slaves  before  she  atbiined  the  age  of  twenty- 
one,  the  legacy  to  her  failed.    lb.  1. 

4.  Bequest  in  t7-ust  for  debtor;  when  liable  for  debts. — Testator  devised  a  plan- 

tation, with  the  slaves  and  personal  property  on  it,  to  T.,  "  in  trust  for 
Mary  and  William,"  grand-children  of  his  deceased  wife,  "subject  to 
the  following  restrictions:  the  said  T.  is  to  manage  and  control  the  said 
plantation  and  property  for  the  benefit  of  the  said  Mary  and  William, 
and  to  make  all  the  contracts  that  may  be  necessary  in  keeping  up  the 
said  plantation,  and  to  discharge  all  the  proper  debts  which  may  accrue 
against  it;  he  is  to  allow  the  said  Mary  and  William,  out  of  the  profits 
of  the  said  plantation,  annually,  such  sums  of  money  as,  in  his  discre- 
tion, may  be  right,  share  and  share  alike,  for  their  support  and  main- 
tenance according  to  their  condition  in  life;  and  the  balance  of  said 
profits,  if  any  there  be,  after  making  said  annual  allowance  to  said 
Mary  and  William,  he  is  to  invest  in  lauds,  negroes,  or  other  property, 
at  his  like  discretion,  subject  to  the  conditions  herein  specified,  for  the 
use  and  benefit  of  the  said  Mary  and  Williaoi;  and  in  no  event  is  the 
principal  of  this  bequest  to  be  interfered  with  by  an j^  one,  or  parted  with, 
or  charged,  except  it  be  with  the  express  assent  ojf  the  said  T.,  or  by  the 
express  direction  of  the  Chancery  Court  having  jurisdiction  for  that 
purpose,  on  a  case  regularly  brought  before  it."  Held,  that  William's 
interest  in  the  profits  and  in  the  corpus  of  the  property,  after  he  and 
Mary  had  each  attained  the  age  of  twenty-one  years,  might  be  reached 
and  subjected  by  bill  in  equity  at  the  suit  of  his  judgment  creditors. 
lb.  1. 

5.  Same.  —A  beneficial  interest,  legal  or  equitable,   in  or  to  real  or  personal 

property,  or  in  or  to  its  income,  rents  or  profits,  can  not  be  created  by 
a  devise  or  bequest,  free  from  the  power  of  the  beneficiary  to  dispose  of 
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it,  or  exempt  from  liability  for  the  payment  of  his  debt,  unless  it  is  con- 
ferred and  is  to  be  enjoyed  jointly  with  others,  in  such  manner  that  a 
severance  of  the  interests  would  be  destructive  of  the  purposes  of  the 
gift.     Jnnes  v.  Eeeae,  131. 

6.  Same. — Under  a  devise  and  bequest    "in  trust  for  the  use,  benefit  and 

behoof "  of  the  testator's  son,  then  unmarried,  "for  and  during  his 
natural  life;  the  rents  and  profits  to  be  discreetly  used  for  his  genteel 
and  comfortable  support  and  maintenance,  also  for  any  family  he  may 
hereafter  have";  with  a  further  direction  for  the  investment  of  the  sur- 
plus profits,  and  an  inhibition  of  any  liability  for  debts;  the  interests 
of  the  son  and  of  his  wife,  in  the  rents  and  profits  during  his  life,  are 
capable  of  separation  from  the  interests  of  their  children,  and  may  be 
subjected  to  their  debts.     1  b,  134. 

7.  Devised  lands;   title   and  rights  of  devisee. — When  lands  are  devised,  the 

title  vests  in  the  devisee  from  the  moment  of  the  testator's  death,  sub- 
ject to  the  exercise  of  the  statutory  powers  with  which  the  personal 
representative  is  clothed  for  the  protection  ot  creditors;  and  the  devisee 
may  alien  and  convey  his  right  and  title  to  another,  though  the  lands 
would  remain  liable  for  debts  as  before.     Scott  v.   Ware,  174:. 

8.  Testamentarii  charge  on  lands,  for  education  of  chibi. — Where  the  testator 

devised  his  entire  estate  to  his  wife  and  daughter,  to  be  divided  equally 
between  them  when  either  of  them  married,  but  directed  that  the 
daughter  should  receive  a  thorough  education,  "  without  being  an  extra 
charge  on  the  estate,"  "  over  and  above  her  share  at  the  final  division 
and  distribution  of  the  estate";  held,  that  the  expenses  attending  the 
education  of  the  daughter— that  is,  "tuition,  board  (if  proper  as  an 
incident),  and  other  usual  and  necessary  incidental  expenses"  —  were  a 
charge  npon  the  entire  property,  and  should  be  first  paid  out  of  the 
rents,  after  deducting  taxes  and  necessary  repairs,  before  any  portion 
could  be  allotted  to  the  widow,  or  to  a  purchaser  at  execution  sale 
against  her.     HiU  v.  Jones,  214. 

9.  De  vise  and  bequest  to  two,  to  be  divided  on  future  event. — IJuder  a  devise  and 

bequest  to  the  testator's  widow  and  daughter,  to  be  divided  equally 
between  them,  and  to  be  kept  together  until  the  marriage  of  one  of 
them,  the  two  take  and  hold  as  tenants  in  common  until  the  division  is 
made.     lb.  214. 

10.  Devise  to  children,  as  tenants  in  common ;  voluntary  partition  among   them, 

before  probate  of  rcill. — Held,  re-altirming  Goodman  v.  Winter  {6i  Ala. 
410),  that  a  devise  of  all  the  testator's  estate,  after  payment  of  his  debts, 
to  his  cbildreu,  to  be  equally  divided  among  them  by  amicable  parti- 
tion, the  sons  taking  an  absolute  estate,  and  the  daughters  an  estate  for 
life  with  remainder  to  their  children,  creates  in  them  a  tenancy  in  com- 
mon, until  the  property  is  divided  among  them  as  directed  by  the  will; 
that  when  a  partition  was  made,  by  amicablelagreement,  and  recorded  as 
prescribed  by  the  will,  the  share  of  each  child  vested  in  severalty,  with- 
out any  conveyance  from  the  others;  and  that  a  partition  before  the 
probate  of  the  will  was  valid  and  effectual,  though  the  subsequent 
probate  was  indispensable,  as  furnishing  legal  and  conclusive  evidence 
of  the  title  of  the  devisees.     Doe,  ex  dem.  Pope  v.  Pidcett,  487. 

11.  Foreign   will;  ichat  lands  pass   by  devise.— A.  will  executed  in  Georgia, 

where  the  testator  resided,  devising  all  his  "  property,  real  and  per- 
sonal,'" to  his  children,  to  be  divided  equally  among  them  by  amicable 
partition,  and  directing  the  partition  to  be  recorded  in  the  Superior 
Court  ot  the  county  of  his  residence,  shows  an  intention  to  pass  lands 
situated  in  Alabama,  and  is  effectual  for  that  purpose  when  properly 
probated.     lb.  487. 

12.  Sale  of  lands  by  executor  as  sole  devisee,  in  payment  of  his  own  dfeWs.— This 

court  "is  not  prepared  to  say  that  an  executor,  who  is  sole  devisee,  can 
sell  the  lands  devised,  in  payment  of  his  own  debts,  and  leave  the  debts 
of  his  testator  unpaid";  but,  as  to  the  remedy  of  the  creditors  in  such 
case,  no  opinion  is  intimated.     Oibbs  v.  Hodge,  366. 

13.  Devise  of  lands  '^ after  paymeni  of  debts." — Under  the  doctrine  established 
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by  the  courts  of  equity  iu  England,  a  bequest  or  devise  of  property, 
"alter  the  payment  of  debts,"  is  an  implied  chai'ge  of  the  debts  upon 
the  property;  but  this  doctrine  is  not  recognized  with  us,  since  our 
statutes  expressly  charge  the  whole  of  the  property  with  the  payment 
of  debts.     Starke  V.  Wilson.  576. 

14.  Partial  payment  bi/ execuloi;   who  is  also  devisee. — A  partial  payment  by  a 

sole  executor  or  administrator  prevents  the  running  of  the  statute  of 
limitations,  as  against  the  personal  assets;  but,  under  the  operation  of 
the  statute  of  frauds  (Code,  §  2121),  it  would  not  have  that  effect  as 
against  his  interest  in  lands  devised.     Ih.   576. 

15.  Meaning   of     "  children." — Where   the   will  directed   that  the   testator's 

widow  should  be  allowed  to  take,  from  his  stock  of  merchandise 
directed  to  be  sold,  "such  articles  as  she  may  want,  and  to  any  amount, 
for  her  use  and  the  use  of  the  children";  that  the  annual  rents  of  the 
real  estate,  until  the  time  appointed  for  the  final  division  and  distribu- 
tion, shoula  also  "  be  turned  over  to  her,  for  the  support  of  her  and  the 
children,"  besides  an  additional  sum,  "from  other  sources,  to  amply 
support  her  and  the  children  and  for  the  education  of  the  children  that 
have  not  been  educated";  that  all  the  money,  proceeds  of  sale,  &c., 
should  be  equally  divided  among  his  wife  and  children  in  1890,  and  the 
real  estate  in  1891,  after  first  giviLg  to  the  younger  children  each  a  sum 
equal  to  that  already  advanced  to  the  two  oldest;  held,  that  the  pro- 
visions for  the  use  and  benefit  of  the  children,  before  the  final  distribu- 
tion, were  intended  for  all  equally,  and  were  not  confined  to  those  who 
were  or  continued  to  be  members  of  the  family.  Hollinysworth  v.  Hol- 
iingsworth,  321. 

LIEN. 

1.  Definition  of. — At  common  law,   a   lien  imported   a  right  to  retain  the 

po.ssession  of  property  until  a  demand  was  satisfied  ;  but  it  is  now  of 
more  extended  signification,  and  designates  all  the  various  charges  on 
land  or  personalty  created  by  contract,  or  by  law  ;  yet  it  n^ver  imports 
more  than  security.     Mobile  B.  &  L.  Associntion  v.  Robertson,  382. 

2.  Statutory  lien  of  material-men  ;  when  enforced  againd  wife's  property. — The 

statutory  lien  given  to  contractors,  material-men,  &c.,  for  work  done,  or 
materials  furnished  (Code,  §§  3i40-61),  may  be  enforced  against  prop- 
erty held  by  a  married  woman  as  an  equitable  separate  estate,  the  title 
being  in  a  trustee  for  her  use  and  benefit,  when  it  is  shown  that  the 
contract  was  made  by  her  husband,  with  her  knowledge,  and  without 
dissent  or  disapproval  on  her  part,  and  that  she  has  enjoyed  the  use 
and  benefit  of  the  work  or  materials.     Schmidt  &  Smith  v.  Joseph,  475. 

3.  Statutory  lien  for  advances  to  make  a  crop. — A  person  who  makes  advances 

to  another,  whether  in  horses,  mules,  provisions,  &c.,  or  in  money  to 
purchase  the  sau:e,  to  enable  him  to  make  a  crop,  the  statutory  regula- 
tions being  complied  with  (Code,  §§  3286-88),  has  a  lien  on  the  stock 
so  provided  or  bought,  and  on  the  crop  raised  ;  which  lien  has  a  pref- 
erence over  all  other  liens  on  the  crop,  except  the  landlord's  lien  for 
rent  and  advances.     Flexner  (t*  Lichten  v.  Dickerson,  129. 

4.  Lien  of  judgments   and   executions. — Under   our  statutes  (Code,  §  3210),  r\ 

judgment  is  not  a  lien  on  lauds,  and  the  lien  of  an  execution  attaches 
only  from  the  time  the  writ  is  placed  in  the  hands  of  the  sheriff  to  be 
levied.      Walker  v.  Elledge,  51.  • 

5.  Lien  of  attorney,  see  ATiORNEy  at  Law. 

LIMITATIONS,  STATUTE  OF. 

1.  Limitation  of  action  against  railroad  company,  for  injuries  to  stock. — Al- 
though the  first  section  of  the  act  approved  February  3d,  1877,  entitled 
"  An  act  to  define  and  regulate  the  responsibility  of  railroads  for  dam- 
ages to  live  stock  or  cattle  of  any  kind  "  (Code,  §  1710),  has  been  held 
unconstitutional,  because  it  attempts  to  impose  upon  railroad  corpora- 
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tions  an  absolute  liability  for  stock  or  cattle  killed  or  injared,  withont 
any  inquiry  into  the  question  of  negligence  or  other  fault  (Zeigler  v. 
iS.  J:.  X  Ala.  Rriilroad  Co.,  5H  \la..  594);  yet  the  provision  contained  in 
the  second  section  of  said  act,  which  declares  that  "  all  claims  fo  r 
damages  shall  be  barred  nnless  complaint  is  made  within  six  months" 
from  the  time  of  the  injury  (Code,  §  1711),  may  well  stand  without  any 
connection  with  the  first  section  ;  and  being  an  enactment  of  later  date 
than  the  statute  which  imposed  a  limitation  of  sixty  days  (§  1701),  it  is 
the  statutory  bar  to  actions  against  railroad  companies  for  injuries  to 
stock.     Sffuth  &  North  Ala.  liaUroad  Co.  v.  M'nris,  193. 

2.  Same,  for  persotuil  injuries.— A.  claim  for  damages  against  a  railroad  com- 

pany, on  account  of  personal  injuries,  is  not  within  the  statute  requiring 
claims  for  damages  to  be  presented  or  sued  on  within  sixty  days  after 
they  accrue  (Code,  §1701),  but  is  governed  by  the  general  statute  of 
limitations  of  one  year  (§  3231).  {Nicholson  v.  M.  <fe  M.  Railroful  Com- 
pany, 49  A  la.  205,  doubted,  but  adhered  to.)  M.  d;  M.  Railway  Co.  v. 
Crenshaw,  566. 

3.  Frawl,  as  exception  to  statute  of  limitations. — Long  before  the  adoption  of 

the  statute  iu  reference  to  fraud  and  fraudulent  concealment  as  an 
exception  to  the  stvttutes  of  limitation  (Code,  §  3242  ;  Kev.  Code,  §  2946  ; 
Code  of  l)i53,  §  2492),  it  was  a  settled  doctrine  of  courts  of  equity,  that 
when  fraud  had  been  concealed  by  a  party  against  whom  there  was  a 
cause  of  action,  the  statute  of  limitations  did  not  begin  to  run  in  his 
favor,  until  the  discovery  of  the  fraud,  or  until  the  party  aggrieved  had 
had  a  rea'souable  opportunity  of  discovering  it.     Porter  v.  Smith,  169. 

4.  Same, — The  application  of  this  principle  to  courts  of  law,  as  enunciated 

by  Lord  Mansfield  in  Bree  v.  HoU/reck  (Dougl.  654),  though  denied  in 
New  York,  Virginia,  and  North  Carolina,  was  supported  by  the  weight 
of  authority  in  the  other  States  of  the  Union  ;  but,  under  the  docisions 
of  the  courts  adoj^ting  it,  it  was  doubtful  whether  the  time,  necessary  to 
complete  the  statutory  bar,  commenced  to  run  only  from  the  discovery 
of  the  fraud,  or  whether  a  reasonable  time  was  allowed  for  bringing 
^snit.  •  Ih.  169. 

5.  -^flme. — This  being  the  state  of  the  law  before  the  adoption  of  the  statute, 

as  the  legislature  must  be  presumed  to  have  known,  the  statutory  limit 
of  one  year  is  prescribed  as  the  reasonable  time  within  which  the 
aggrieved  party,  seeking  to  avoid  the  operation  of  the  statute  of  limita- 
tions on  the  ground  of  fraud,  or  irandulent  concealment  by  the  de- 
fendant, must  institute  his  suit.     lb.  169. 

6.  Partial  payment  hy  exftcator,  who  is  also  devisee. — A  partial  payment  by  a 

sole  executor  or  administrator  prevents  the  running  of  the  statute  of 
limitations,  as  against  the  personal  assets  ;  but,  under  the  operation  of 
the  statute  of  frauds  (Code,  §  2121),  it  would  not  have  that  effect  ua 
against  his  interest  in  lands  devised.     Starke  v.  Wilson,  576. 

7.  Statute  of  limitations  as  to  trust  for  jxjymeni  of  debts. — To  take  a  debt  out» 

of  the  operation  of  the  sbitute  of  limitations,  as  against  lands  devised, 
even  under  the  Euglish  doctrine,  there  must  be  a  specific  charge,  or  an 
express  trust;  and  that  is  the  doctrine  established  by  the  later  decisions 
of  this  court,  which  overrule,  as  to  that  point,  the  case  of  Darrin/fion  v. 
Borland,  3  Porter,  10.     76.  576. 

8.  Absence  from  State,  in  comp>jdalion  of  time  effecting  atatrdory  bar. — In  the 

computation  of  the  time  necessary  to  efi^ect  a  bar  under  the  statute  of 
limitations  (Code,  §  3234),  th%  period  during  which  the  defendant  has 
been  absent  from  the  State,  is  required  to  be  deducted.  Minniece  v. 
Jeter,  222. 

9.  Forevjn  sUitnte  of  limitations,  as  defense  here. — When  a  foreign  statute  of 
,     limitations  is  pleaded  as  a  defense  to  an  action  here,  as  it  may  be  under 

our  statute  (Code,  §  3237),  any  exception  in  the  foreign  statute  is  also 
available  in  answer  to  the  plea  ;  but  our  statute  allows  the  bar  of  the 
foreign  statute,  only  when  the  action  is  founded  on  a  contract  made  or 
act  done  within  the  foreign  jurisdiction,  and  the  plea  should  aver  that 
such  is  the  fact.    lb.  222. 
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10.  Parlial  payment,   in  avoidance  of  statutory  bar. — A  partial  payment  on  a 

claim,  made  before  the  statute  of  limitations  has  effected  a  bar,  is  an 
admission  that  the  debt  exists,  and  obliterates  all  past  time  in  the  com- 
pntation  of  the  statutory  bar  ;  but.  to  have  this  effect,  the  party  making 
the  payment  must  intend  its  application  to  the  debt,  or  must  know  and 
approve  such  application  ;  and  where  the  money  is  sent  by  a  third  per- 
son, and  nothing  is  said  as  to  its  application,  or  the  purpose  for  which 
it  is  sent,  it  is,  a  question  for  the  jury,  under  the  facts  in  proof,  whether 
a  partial  payment  or  a  gift  was  intended,     lb.  •322. 

11.  Statute  of  limitations,  and  stateness,  as  defense  to  bill  for  foreclosure.  —When 

a  mortgage  has  been  delivered  and  duly  recorded,  the  subsequent  pos- 
session of  the  mortgagor  is  in  subordination  to  the  title  of  the  mortga- 
gee, unless  asserted  as  adverse  and  hostile  so  openly  and  notoriously  as 
to  raise  the  implication  of  notice  ;  and  a  junior  mortgagee,  with  full 
covenants  of  warranty,  who  is  let  into  possession,  ctin  not  set  up  the 
statute  of  limitations,  or  the  staleness  of  the  demand,  in  defense  of  a 
bill  for  foreclosure  by  the  first,  except  under  the  same  circumstances 
which  would  be  available  to  the  mortgagor  himself.'  Elsbeiry  v.  Boykin, 
336. 

12.  As  to  trust  estates. — The  statute  of  limitations,    barring  actions  for  the 

recovery  of  lands,  applies  equally  to  legal  and  equitable  titles  ;  and 
when  the  trustee  is  barred,  the  cestui  qve  trust  is  also  barred.  Love  v. 
Love,  554. 

13.  How  pleaded  in  equity. — An  allegation,   in  an  answer  to  a  bill  in  equity, 
'  "  that  this  respondent   has   had  the  uninterrupted  possession  of  said 

lands,  claiming  them  as  her  own,  with  full  knowledge  on  the  part  of 
the  complainant,  for  more  than  sixteen  years,"  is  a  sufficient  plea  of 
the  statute  of  limitations,    lb.  554. 

14.  iVhen  available  to  devisee,   against  debt  of  ancestor. — When   a  judgment 

has  been  rendered  against  an  executor,  on  a  debt  due  by  the  testator, 
and  is  affirmed  on  appeal,  against  him  and  his  surety  on  the  suposedeas 
bond;  if  the  surety  pays  the  affirmed  judgment,  and  takes  an  assignment 
of  it  to  himself,  he  may,  by  bill  in  equity,  alleging  the  insolvency  of 
the  executor,  reach  and  subject  any  personal  assets  remaining  uuadmin- 
istered  in  the  hands  of  the  executor,  and  also  his  individual  interest  in 
the  estate,  both  lands  and  personal  property;  but,  as  against  the  other 
devisees,  they  not  being  parties  to  the  judgment,  nor  to  the  supersedeas 
bond,  the  lapse  of  six  years  after  the  payment  of  the  judgment  by  the 
suret}',  before  filing  a  bill  in  equity  to  reach  the  lauds  devised,  is  a  bar 
to  any  relief.      Vanderveer  v.  Ware,  606. 

LIS  PENDENS. 

1.  Purchase  pendente  lite. — A  purchaser  of  lands,  pending  a  bill  to  enforce  a 
vendor's  lien  on  them,  is  chargeable  with  constructive  notice  of  the 
proceedings,  and  it  is  not  necessary  that  he  should  be  brought  in  as  a 
party.     Smith  v.  Conner,  371. 

LUNATICS. 

1.  Necessaries  furni.slied  to  person  of  unsound  »imd.— A  promissory  note,  given 
by  a  person  non  compos  mentis,  has  no  legal  validity,  although  its  con- 
sideration was  necessaries  furnished  to  him  ;  yet,  though  the  note  is 
void,  the  price  of  such  necessaries  is  a  legal  demand  against  his  estate. 
Davis  V.  Tarver,  98. 

MANDAMUS. 

1.  When  mandamus  lies. — This  court  will  not  award  a  mandamus,  when  full 

relief  can  be  had  by  appeal,  writ  of  error,  or  otherwise.  Ex  parte  SoMh 
&  North  Ala.  Railroad  Co. ,  599. 

2.  Same ;  in  matter  of  amendments. — The  inproper  allowance  of  an  amend- 

ment to  the  complaint,  being  revisable  on  error  or  appeal,  is  not  a  good 
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ground  for  a  mandamus ;  secus,  as  to  the  improper  refusal  to  allow  an 
ameudtnent,     lb.  599. 

3.  Same. — The  past  decisions  of  this  court  have  carried  the  principle  of  in- 

terference by- maHdamws  with  the  interlocutory  orders  and  motions  of 
inferior  courts,  quite  as  far  as  tbe  court  is  willing  to  extend  it  ;  and  the 
inclination  of  tbe  court  now  is,  rather  to  restrain,  than  to  enlarge  this 
jurisdiction.     lb.  599. 

4.  Same;  approval  of  bowl  as  .security  for  costs. — In  th^  matter  of  approving 

a  bond,  tendered  to  him  as  security  for  the  costs  of  a  contest  of  the 
election  for  a  probate  judge  (Code,  §  335),  and  deciding  as  to  the  suffi- 
ciency of  the  sureties,  the  circuit  clerk  is  required  to  exercise  quasi- 
judicial  power  ;  and  the  exercise  of  this  power  will  not  be  controlled  by 
mandamus.     McDuffie  v.  (x>ok,  430. 

5.  To  Commissioners'  Churl. — To  compel  levy  of  tax.     CaldvoeU  v.  DunJdin,  461. 

MORTGAGE. 

1.  Mortgage  of  future  crop. — A  mortgage  of  a  crop  which  has  not  yet  been 

planted  conveys  only  an  equitable  title,  which  will  not  support  detinue, 
trover,  or  trespass.     Grant  v.  Stiener,  449. 

2.  Verbal  mortgage  of  future  crop. — A  verbal  mortgage  of  a  crop  which  has 

not  yet  been  planted,  though  valid  as  between  the  parties,  does  not  con- 
vey a  legal  title  on  which  the  mortgagee,  without  having  acquired  the 
possession  of  the  crop,  can  maintain  detinue  or  trover  again«t  a  third 
person.  {Dictum  to  the  contrary,  in  Brown  v.  Coats,  56  Ala.  439,  declared 
erroneous.)     Rees  v.  Coats,  256 

3.  Mortgage  of   wife's  property. — The   uniform   decisions  of  this  court  have 

settled  the  principle,  that  the  wife  can  not,  either  alone,  or  jointly  with 
her  husband,  mortgage  her  statutory  separate  estate  for  the  debt  of  her 
husband;  her  power  to  mortgage  "'seems  to  be  limited  to  securing  the 
purchase-money  for  the  particular  land  on  which  the  mortgage  is 
executed."  Lee  v.  Sims,  248.  As  to  her  equitable  separate  estate,  the 
rule  is  difierent.     Jones  v.  Reese,  134. 

4.  Same;    under    consent  decree    vesting  legal  title  to  lands  in  icife,   charged 

with  husband's  debt— A  creditorof  the  husband  having  levied  an  attachment 
on  a  tract  of  land,  the  legal  title  to  which  stood  in  his  name,  and  the 
wife  having  then  filed  a  bill  in  equity  against  the  creditor  and  her 
husband,  seeking  to  have  a  resulting  trust  in  the  lands  established  and  , 
declared  in  her  favor  ;  by  mutual  consent  and  agreement  of  all  the 
parties,  the  matters  in  litigation  were  settled  and  compromised — a 
decree  being  rendered  in  the  chancery  suit,  vesting  the  legal  title  to  the 
land  in  the  wife,  as  her  statutory  separate  estate,  while  she  and  her 
husband  executed  a  mortgage  on  it  to  the  creditor,  to  secure  the  amount 
of  the  debt  as  reduced  and  admitted  :  Held,  that  while  the  mortgage 
could  not  be  enforced  against  other  lands  conveyed  by  it,  the  legal  title 
to  which  stood  in  the  wife's  name,  it  was  a  valid  incumbrance  on  the 
land  in  controversy,  for  the  an.ouat  of  the  admitted  debt,  in  the  nature 
of  a  vendor's  lien  for  unpaid  purchase-money  :  that  the  wife,  claiming 
the  benefit  of  the  compromise  under  the  consent  decree,  takes  the  land 
charged  with  the  lien  for  the  admitted  debt.     X,ee  v.  Siyns,  248. 

5.  Validity  of  mortgage   to  corporation. — Any  corporation,  public  or  private, 

has  capacity,  if  not  prohibited,  to  take  a  mortgage  as  security  for  a 
debt  contracted  in  furtherance  of  the  objects  of  its  creation;  and  this 
principle  extends  to  mortgages  taken  by  trustees,  who  are  by  statute 
constituted  a  ^u^'si-corporation  for  particular  purposes.  State  v.  Rice,  83. 

6.  Same;  township  trustees,   under  .npecial  statute  authorizing  collection  and  loan 

of  moneys  arising  from  sole  of  school  land,s. — Under  the  provisions  of 
tbe  special  statute  approved  February  5tb,  1858,  requiring  the  comp- 
troller of  public  accounts  to  deliver  to  "the  trustees  of  township  four- 
teen (14),  range  thirteen  (13),"  in  Lowndes  county,  the  notes  in  his 
hands  belonging  to  the  said  township,  arising  from  the  sale  of  the 
school  lands  of  the  township;  authorizing  the  trustees  "  to  collect, 
sue  for  and  recover  the  amount  of  said  notes,   in  their  corporate  name, 
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or  in  the  name  of  the  State  for  their  use";  and  requiring  them  and  their 
successors  to  lend  out  the  money,  when  collected,  "  upon  notes  with 
two  good  and  sufficient  sureties,  and  to  apply  the  interest  arising 
therefrom  to  the  objects  for  which  said  fund  is  intended"  (Sess.  Acts 
1857-8,  p.  277);  the  trustees  are  created  a  guasi-corporation,  and  have 
power  to  take  a  mortgage  from  a  sub-purchaser  of  the  lands,  including 
other  lands,  to  secure  the  unpaid  balance  of  the  original  purchasie- 
money.  which  was  secured  by  a  mortgage  given  by  the  original  pur- 
chaser for  the  indemnity  of  his  sureties  on  the  notes  for  the  purchase- 
money;  the  former  mortgage  being  cancelled,  a  part  of  the  debt  paid, 
and  the  new  mortgage  given  to  secure  the  unpaid  balance,  with  the 
assent  ot  the  trustees,  by  the  terms  of  the  contract  between  the  pur- 
chnser  and  sub-purchaser.     1  b.  83. 

7.  Delivery  of  morUjage. — Delivery  is  essential  to  the  execution  and  operative 

effect  of  a  mortgage,  as  of  any  other  conveyance  of  lands  ;  but  the  de- 
livery may  be  manifested  by  either  words  or  acts,  and  no  particular 
form  is  necessary  in  either  case  ;  and  when  made  to  a  third  person,  tor 
the  benefit  ot  the  mortgagee  or  grantee,  though  without  his  knowledge, 
his  assent  and  acceptance  will  be  presumed,  if  it  is  beneficial  to  him, 
and  imposes  no  duties  or  burdens  on  him.  Hence,  in  this  case,  where 
the  mortgagor  acknowledged  the  deed,  on  the  day  of  its  date,  before 
the  probate  judge,  and  left  it  with  him  lor  registration,  and  it  was  duly 
recorded  ;  held,  that  this  was  sufficient  to  perfect  the  delivery,  although 
the  mortgagee  never  had  possession  of  the  deed,  and  did  not  know  of  its 
'  existence  until  after  the  death  of  the  mortgagor.  Ehherry  v.  Boykln,  336. 

8.  Conlrad  conatrued  as  mortgage. — In  determining  whether  a  particular  con- 

tract is  a  mortgage,  a  conditional  sale,  or  the  mere  reservation  of  a 
right  to  purchase  at  a  future  time  on  specified  terms,  when  the  whole 
contract  is  not  expressed  in  writing  in  clear  and  unambiguous  words, 
each  case  must,  of  necessity,  in  a  great  measure  depend  on  its  own 
peculiar  facts  and  circumstances;  but,  while  the  nature  of  the  contract 
is  a  matter  of  fact,  often  difficult  to  ascertain,  the  legal  conclusions  to  be 
drawn  from  the  facts,  when  ascertained,  are  well  defined  and  settled.  If 
the  transaction  originated  in  negotiations  for  a  loan,  or  security  for  an 
existing  debt,  the  necessities  of  the  debtor  placing  him  at  a  disad- 
vantage, courts  of  equity  incline,  in  doubtful  cases,  to  construe  the 
contract  as  mortgage,  because  that  is  less  injurious  in  its  consequences. 
But,  the  fact  that  the  transaction  thus  originated,  or  that  the  relation  of 
debtor  and  creditor  existed  between  the  parties,  is  not  always  con- 
clusive; since  both  the  parties  may  intend  not  to  create  or  to  continue 
a  debt,  and  there  can  be  no  mortgage  where  there  is  no  loan  or  debt. 
Yet,  when  a  conveyance  of  land  is  intended  as  security  for  a  debt, 
whether  pre-existing  or  contemporaneously  created,  a  court  of  equity 
will  hold  it  to  be  a  mortgage,  without  regard  to  its  form,  and  without 
any  express  agreement  between  the  parties,  but  rather  upon  a  general 
policy  which  they  can  not  contravene;  and  it  is  not  necessary  that  a 
note,  bill  or  bond,  or  other  independent  evidence  of  the  debt,  should  be. 
taken,  though  the  absence  of  it  is  a  circumstance  adverse  to  such  con- 
struction, dependent  for  its  weight  upon  the  other  facts  and  circum- 
stances with  which  it  may  be  connected.  Mobile  B.  &  L.  A'^socialion 
V.  Bobertson,  382. 

9.  Same;  contract  between  building  and  loan  association  and  shareholder, — In 

this  case,^  it  was  shown  that  a  building  and  loan  association, 
organized  under  the  general  law  (Rev.  Code,  §§  1755-61),  and  having 
power  to  make  loans  to  its  stockholders,  secured  by  mortgage  on  real 
estate,  and  also  to  purchase  and  lease  property  to  them,  advanced 
money  to  one  of  its  stockholders,  or  at  his  instance,  in  the  purchase  of 
a  house  and  lot,  taking  the  title  to  itself,  and  leasing  it  to  him,  at  a 
stipulated  annual  rent,  payable  monthly;  that  the  association  covenanted 
to  keep  the  premises  insured,  to  the  amount  of  the  money  advanced, 
and,  in  case  of  a  loss,  to  apply  the  proceeds  of  the  insurance  to  rebuild- 
ing or  repairing  for  the  benefit  of  the  stockholder,  who  covenanted  to 
(45) 
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pay  taxes  and  repairs;  that  the  priTilege  was  reserved  to  the  stockholder 
to  become  eutitled  to  a  couveyauce  iu  tee,  at  any  time  during  the  con-' 
tiuuance  of  the  lease,  on  uiakiug  paymeui  of  the  money  advanced;  and 
that  on  partial  payments  being  made,  not  less  than  a  specitied  snui,  the 
insurance  and  rent  should  be  proportionally  reduced;  and  the  contract 
was  held  to  be,  in  legal  effect,  a  mortgage,  though  the  writing  was  Id 
form  a  lease.     Ih.  'dH2. 

10.  Consideration  /    statute  of  frauds.--  Under  a   bill  to  foreclose  a  mortgage, 

which  imports  a  consideration,  the  statute  (t'ode,  §  3035)  being  equally 
applicable  at  law  and  in  equity,  the  want  of  considtiralion  is  au  atfirm- 
ative  deiense,  the  burden  of  proving  which  rests  on  th«  defendant;  and 
it  must  be  made  by  plea  or  answer,  unless  the  want  ot  cousideratioa 
clearly  appears  on  the  face  of  the  bill.  The  recital  of  the  payment  of 
one  dollar,  the  rt<ceipt  ot  which  is  acknowledged,  as  the  consideration 
of  a  mortgHge,  is  sufficient  to  answer  the  requirements  of  the  statute. 
Boiling  V.  Munchus,  558. 

11.  OfjtratioH  of  mortgage  Ijy  estoppel. — When  a  moitqasje  contains  the  usual 

words  of  conveyance,  which  create  the  statutory  covenants,  the  mort- 
gagor can  not  be  heard  to  g;iinsay  the  title  of  the  mortgagee,  or  to  assert 
that  he  did  not  have  an  alienable  estate  in  the  laiid^;  and  thi»rule  alscr 
applies  to  a  married  woman,  who  joins  with  her  husband  in  a  mortgage 
of  lands,  in  which  she  has  an  equitable  separate  estate.  Joiies  v. 
Reese,  134, 

12.  Mortgage  Of  homestead. — A  mortgage  of  the  homestead,  if  wanting  in  the 

essential  element  of  the  voluntary  signature  and  assent  of  the  wife,  i» 
a  nullity:  it  passes  no  estate  or  interest  in  the  land,  and  doe»  not  even 
operate  by  way  of  estoppel  as  against  the  husband,  though  founded  oa 
valuable  consideration.     Holso  v.  Seawrighl,  431. 

13.  S<ime. — The  wife's  "voluntary  signature  and  assent,"  which  are  essential 

to  the  validity  of  a  mortgage  of  the  homestead  by  the  husband,  are 
sufficiently  shown,  when  she  signs  the  mortgage  with  her  busbiind,  and 
ber  name  is  mentioned  with  his  in  the  concluding  part  of  the  instru- 
ment, though  not  elsewhere;  but  this  effect  can  not  b«  attributed  to 
such  signature,  when  it  is  expressly  stated  in  the  concluding  part  of  the 
deed  that  she  "joins  in  this  conveyance  for  the  stole  purpo.se  of  con- 
veying whatever  right  of  dower  she  may  have  in  and  to  the  said  pro- 
perly."    Long  'C.  Mostyn,  543. 

14.  Reformation  of  mortgage. — A  court  of  equity   will  reform  a  mortgi\ge,  by 

correcting  a  mistake  in  the  description  of  the  land  conveyed,  when  the 
mistake  is  clearly  and  satisfactorily  proved,  and  it  can  be  corrected 
without  injury  toan  innocent  purchaser.     Dozier  u   Mitchell,  511. 

15.  Eame;  foreclosure,  or  confirmation  of  sale   under  power.— Pi.  mistake  in  the 

description  of  lands  conveyed  by  a  mortgage,  when  made  to  ap{)ear  by 
satisfactory  evidence,  may  be  corrected  by  the  decree  of  a  court  of 
equity,  in  like  manner  with  any  other  written  instruments;  and  when 
the  court  has  taken  jurisdiction  for  that  purpose,  it  may  properly  go  on 
and  decree  a  foreclosure  of  tho  mortgage;  or,  it  the  lauds  have  been 
sold  under  a  power  given  by  the  mortgage,  and  bought  in  by  the  mort- 
gagee, and  the  mortgagor  does  notin)pugn  the  fairness  of  the  sale,  nor 
ask  to  have  it  set  aside,  the  court  may  confirm  the  «i>le.  McOehee  v. 
Lehman,  Dmr  <fc  Co.,  316. 

16.  Confirmation  of  .lule  under  power ;  rents  and  profits. — When  a  sale  of  lands 

under  a  power  in  a  mortgage,  at  which  the  mortgagee  himself  became 
the  purchaser,  is  confirmed  by  the  court,  under  a  bill  for  the  reforma- 
tion of  the  mortgage,  -or  under  a  bill  for  an  account  and  ero.ss-bill  for 
reformation  and  confirmation  ;  such  '  confirmation  relates  back  to 
the  day  of  sale,  and  the  mortgagor  can  not  claim  the  intermediate 
rents  on  the  statement  of  the  account;  nor  can  he  claim  the  rents  of 
lands  which  were  conveyed  by  the  mortgage,  but  to  which  he  had  only 
an  imperfect  equity,  and  which  have  been  recovered  from  the  mortgagee 
under  the  superior  outstanding  title,     lb.  316. 

17.  When  junior  mortgagee  may  come  into  equUy. — A  junior  mortgagee  may 
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file  a  bill  ia  equity  agaiust  the  mortgagor  and  the  senior  mortgagee, 
asking  an  account  of  the  mortgage  debts,  and  a  sale  of  the  property  tor 
the  payment  of  the  sums  ascertained  to  be  dne  on  them;  and  he  may 
ofler  in  his  bill  to  redeem  from  the  senior  mortgagee,  and  have  the  pro- 
perty sold  for  the  satisfaction  of  the  entire  amount  then  due  to  him,  or 
have  the  property  sold  for  both  debts,  and  the  proceeds  of  sale  first 
applied  to  the  older  mortgage.     Davis  v.  Cook,  617. 

18.  (!ross~biU  by  morUjayor,  setting  up  usury.— XJnder  such  a  bill  by  the  junior 

mortgagee,  the  mortgagor  may  file  a  cross-bill,  setting  up  usury  m  the 
first  mortgage;  and  if,  instead  of  filing  a  cross-bill  proper,  he  sets  up 
that  defease  in  his  answer,  and  asks  that  his  answer  may  be  held  and 
treated  as  a  cross-bill  (Code,  $§  3801—04),  and  it  is  so  treated  bj'  the 
parties  and  the  court  below,  without  objection  on  that  account,  this 
court  will  not  consider  whether  it  lalls  within  the  terms  of  the  statute. 
(Bbickell,  C.  J,,  dissenlintj,  held  that  a  cross-bill  would  not  lie  in  such 
a  case. )     1  b.  617. 

19.  Sale  under  power,  by  assignee,  — '^hen  a  mortgage  of  lands,   or  other  con- 

veyance intended  to  secure  the  paj'uieut  of  a  debt,  contains  a  power  of 
sale,  "the  power  is  part  of  the  security"  (Codf;,  §  2198),  "and  may  be 
exercised  by  any  person,  or  the  personal  representative  of  any  person, 
who,  by  assignment  or  otherwise,  becomes  entitled  to  the  money 
thereby  secured."     Buellv.  Underwood,  255. 

20.  Same  j  mortgage  and  secured  note  construed  together. — When  a  mortgage  of 

lauds  is  attached  to  a  crop-lien  note,  given  to  secuft  the  same  debt, 
bearing  the  same  date,  and  attested  by  the  same  witnesses,  the  two 
instruments  are.  in  legal  effect,  but  one  and  the  same;  and  under  the 
operation  of  this  statute,  a  transfer  by  the  mortgagee  of  "  all  the  rights 
title  and  interest,  in  and  to  the  within  mortgage,"  conveys  the  secured 
debt,  and  authorizes  the  assignee  to  exercise  the  power  of  sale  as  the 
mortgagee  might  have  done.     I  b.  285. 

21.  Same;  sale  by  foreign   odministraior.  —  But  the   statute   applies   only  to 

domestic  administrators,  and  to  foreign  domiciliary  administrators  who 
have  had  their  letters  recorded  here,  and  given  bond  as  required  by  our 
statutes  (Code,  §§  2637—40);  and  a  sale  by  such  foreign  administrator, 
who  has  not  complied  with  these  requisitions,  is  absolutely  void.  Sloan 
V.  Frothingham,  596. 

22.  Acquiescence  in   sale  under  power. — Acquiescence    for  an    unreasonable 

length  of  time  in  a  sale  under  a  power  in  a  mortgage,  which  is  merely 
voidable  at  the  election  of  the  derson  who  has  the  equity  of  redemption, 
will,  if  unexplained,  operate  as  a  confirmation  of  the  sale,  and  a 
waiver  of  all  objections  to  it;  but,  when  the  sale  is  absolutely  void, 
such  effect  will  not  be  attributed  to  acquiescence,  or  a  failure  to  seek 
redemption,  until  after  the  expiration  of  the  period  prescribed  as  a  bar 
by  the  statute  of  limitations.     lb.  593. 

23.  Tender,  or  offer  to  do  equity,  by  party  asking  redemption. — When  subse- 

quent purchasers  or  incumbrancers  file  a  bill  in  equity,  against  the  first 
mortgagee  and  a  purchaser  under  him,  asking  an  account  and  redemp- 
tion, and  not  denying  that  there  is  a  balance  due  on  .the  mortgage  debt, 
they  must  make  a  tender  in  the  bill,or  offer  to  pay  whatever  balance  may 
be  found  due.     Smith  v.  Conner  and  Wife,  371. 

24.  Purchase  at  sale  under  power  in  mortgage;  equitable   relief  against,  at  suit  of 

subsequent  incumbrancer. — As  against  a  purchaser  at  a  sale  under  a  mort- 
gage, who  is  not  charged  with  knowledge  of  the  state  of  accounts 
between  the  mortgagor  and  mortgagee,  or  with  notice  of  any  fraud, 
oppression,  or  other  misconduct,  practiced  by  the  mortgagee,  a  subse- 
quent purchaser  or  incumbrancer  is  not  entitled  to  an  account  and 
redemption,  although  he  gave  notice  of  his  interest  at  the  sale.  lb.  371. 

25.  Purchase  by  moHgngee,   at  s<de  under  power. — When  a  mortgagee  sells 

under  a  power  in  tne  mortgage,  and  becomes  hiu.self  the  purchaser,  the 
sale  is  liable  to  be  set  aside,  at  the  election  of  the  mortgagor,  or  a  junior 
mortgagee,  seasonably  expressed ;  and  a  bill  in  equity  by  the  junior 
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mortgagee,  asking  an  acconnt  and  reclemption,  is  an  appropriate  mode 
of  manifesting  his  election.     Down  v.  Hopkins,   Allen  &  Go.,  508- 

26.  Sa)ne  ;  liability  of    morUjaijee  for  rents  and  profits.  — A  mortgagee,  in  pos- 

session without  a  sale,  is  liable  for  rents  and  profits,  under  a  bill  to 
redeem  by  the  mortgagor,  or  by  a  junior  mortgagee;  and  the  same  rule 
must  prevail,  when  be  takes  possession  as  purchaser  at  his  own  sale 
under  a  power  in  the  mortgage,     lb.  5U8. 

27.  Purchase  by  morltfagee,  at  sale  under  power. — When  a  mortgagee  becomes 

himself  the  purchaser  at  a  sale  under  a  power  contained  in  the  mortgage, 
the  transaction  is  voidable,  at  the  option  of  the  mortgagor,  seasonably 
expressed  ;  and  if  the  mortgagee  re-sell  at  a  profit,  the  mortgagor  may 
claim  the  benefit  of  the  advance  price,  thereby  ratifying  the  transaction, 
or,  at  his  election,  disaflELrm  and  set  aside  the  sale  entirely  ;  but  the  two 
remedies  are  antagonistic,  and  he  can  not  pursue  them  both  at  the  same 
time.     Dozier  v.  Mitchell,  511. 

28.  liedeniption;  charges,  and  taxes. — When  a  mortgagor  seeks  a  redemption, 

he  is  required  to  pay  the  mortgage  debt,  with  interest,  and  lawful  charges, 
which  include  taxes  paid  by  the  mortgagee;  and  when  he  asserts  his 
right  of  redemption,  as  he  may,  agaiusta  sub-purchaser  with  notice,  the 
advanced  price  paid  on  the  re-sale  does  not  enter  into  the  account. 
lb.  511. 

29.  fSame;  rents  and  profits. —  In  stating  the  account  between  the  mortgagor 

and  mortgagee  (or  sub-purchaser  with  notice),  under  a  bill  for  redemp- 
tion, the  latter  is  chargeable,  in  ordinary  cases,  with  the,fuir  and  reasona- 
ble rents  and  profits  of  the  property  during  his  possession,  including 
therein  a  reasonable  occupation  rout  for  the  portion  of  the  premises 
held  by  himself,  and  such  rents  as  he  received  from  others,  or  failed  to 
collect  through  fraud,  willful  default,  or  gross  negligence  ;  but  the  rents 
are  to  be  estimated  upon  the  value  of  the  property  when  he  took  pos- 
session, and  not  upon  the  increased  value  arising  from  improvements 
made  by  him.     lb.  511. 

30.  Same;  repairs  and  waste. — The  mortgagee  in  possession  is  bound  to  make 

all  reasonable  and  necessary  repairs,  and  is  responsible  for  any  loss  or 
damage  caused  by  .his  willful  default  or  gross  neglect  in  this  regard  ;  and 
also  for  voluntary  waste  committed  by  him,  such  as  pulling  down  or 
improperly  removing  houses  or  buildings  attached  to  the  freehold,  lb. 
511. 

31.  Same  ;  rents  and  improvemenls,  as  against  sub-purchaser.— k  sub-purchaser 

who  bought  in  good  faith,  though  with  notice,  and  held  pos.session  under 
color  of  title,  is  not  chargeable,  at  the  suit  of  the  mortgagor  seeking  a 
redemption,  with  rent  for  more  thau  one  year  before  the  commencement 
of  the  suit,  by  analogy  to  the  statute  which  applies  to  actions  at  law 
(Code,  §2966);  and  he  is  entitled  to  compensation  for  improvements 
made,  not  exceeding  the  rents  charged  against  him.      lb.  511. 

32.  Same;  purchase  at. execution  sale. — If  the  mortgagee,  while  in  possession 

under  his  purchase  at  his  own  sale,  also  purchases  the  property  at  a  sale 
under  an  execution  in  favor  of  otficers  of  court,  against  the  mortgagor, 
in  which  the. lands  were  misdescribed,  he  can  not  claim  a  credit  for  the 
amount  so  paid,  as  an  incumbrance,     lb.    511. 

33.  Rents  and pr(^ts  as  between  mortgagor  and  mortgagee.— When  the  mortga- 

gor is  allowed  to  remain  in  possession  after  the  law-day  of  the  mort- 
gage, although  default  has  been  made  iu  the  payment  of  the  secured 
debt,  he  is  entitled  to  take  the  rents  and  profits  to  his  own  use,  unless 
they  are  specifically  pledged  ;  and  the  mortgagee  can  not  assert  a  right 
to  them,  as  a  legal  incident  of  the  mortgage,  although  he  may  claim  and 
intercept  them  by  exei'cisiug  either  his  legal  or  equitable  remedies;  tUat 
is,  by  notice  to  the  tenant  to  pay  the  rents  to  him  as  they  accrue,  or  by 
entry  on  the  lands,  or  by  recovering  the  possession  by  action  at  law,  or 
by  filing  a  bill  for  foreclosure,  and  having  a  receiver  of  the  rents  and 
profits  appointed  ;  but  merely  filing  a  bill  for  foreclosure,  without  the 
appointment  of  a  receiver,  does  not  interfere  with  the  mortgagor's  right 
to  the  rents  and  profits.     Scott  v.  Ware,  174. 
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34.  Receiver;  when  appointed  under  hill  of  Joreclosure. — The  appointment  of  a  re^ 

ceiver  is  not  a  matter  of  course  under  a  bill  for  the  foreclosure  of  a 
mortgage  :  to  authorize  such  appointment,  it  must  be  clearly  shown,  by 
allegation  and  proof,  that  the  mortgage  security  is  inadequate,  and  that 
the  mortgagor  is  insolvent ;  or  fraud,  or  imminent  peril  to  the  rights  of 
the  mortgagee,  must  be  established,     lb.  174. 

35.  Same;  under  creditors'  bill,  filed  l)y  mortgagee. — The  mortgagee  having  filed  a 

general  creditors'  bill,  against  the  executor  and  devisees  of  the  deceased 
mortgagor,  with  others  nolding  under  them  ;  alleging  the  insolvency  of 
the  executor,  and  that  he  was  relieved  by  the  will  from  giving  any  bond, 
and  asking  the  appointment  of  a  receiver  to  take  possession  of  all  the 
property  of  the  estate,  including  the  mortgaged  lands  ;  this  does  not 
tasteu  any  lieu  on  the  rents  ami  profits  of  the  mortgaged  lands,  as  in 
favor  of  the  complainant  as  mortgagee,  nor  in  any  way  enure  to  his 
benefit  as  mortgagee  ;  since  the  possession  of  the  receiver  is  taken  and 
held  for  the  benefit  of  the  partiasto  thesuit,  and  strangers  can  not  claim 
any  benefit  from  it.     lb.  174. 

36.  Same ;  rents  and  profits  in  hands  of  receiver,    after  dismissal  of  bill. — Such 

bill  having  been  dismissed  on  demurrer,  because  it  showed  that  the 
complainant's  debt  was  barred  by  the  statute  of  limitations,  but  without 
prejudice  to  the  rights  of  the  complainant  as  mortgagee,  the  rents  and 
profits  in  the  hands  of  tbe  receiver  belong  to  the  devisees,  or  to  those 
who  have  succeeded  to  their  rights  ;  and  the  mortgagee  can  not  claim 
them  in  the  hands  of  the  receiver,  uor  intercept  them  by  filing  a  bill  to 
foreclose  his  mortgage,     lb.  174 

37.  Adt^erse  possession,  as  between  mortgagor  and  mortgagee.  —When  a  mortgage 

has  been  duly  delivered,  the  subsequent  possession  of  the  mortgagor 
is  in  subordination  to  the  title  of  the  mortgagee,  unless  asserted  as  ad- 
verse and  hostile  so  openly  and  notoriously  as  to  raise  the  implication 
of  notice ;  and  a  junior  mortgagee,  with  full  covenants  of  warranty, 
who  is  let  into  possession,  can  not  set  up  the  statute  of  limitations, 
or  the  staleness  of  the  demand,  in  defense  of  a  bill  for  foreclosure  by 
the  first,  except.under  the  same  circumstances  which  would  be  available 
to  the  mortgagor  himself.     Elsberry  v    Boykin,  ddH. 

38.  Foreclosure  ofmartg  ge;  in  what  county  bill  must  be  filed, — A  bill  to  foreclose 

a  mortgage  on  lands  must  be  filed  in  the  county  in  which  the  land,  or  a 
material  part  thereof,  is  situated  (Code,  §  3760):  but,  where  the  lands 
are  situated  in  two  counties,  and  are  so  described  in  the  mortg:ige,  a  bill 
to  foreclose,  filed  in  one  of  those  counties,  does  not  on  its  face  show  a 
want  of  jurisdiction  in  the  court.     Boiling  v.  Munchus,  558. 

39.  Payments  tomortgogee,  after  notice  of  irans/er.— When  a  mortgage  is  trans- 

ferred as  collateral  security,  and  notice  of  such  transfer  is  given  to  the 
mortgagor,  payments  subsequently  made  by  him  to  the  mortgagee  are 
at  his  own  peril ;  and  when  he  claims  a  credit  tor  them,  under  a  bill  to 
foreclose  by  the  transferrees,  he  assumes  the  burden  of  proving  that 
they  were  made  by  authority  of  the  transferrees.  Lehman  Brothers  v. 
McQueen,  570. 

40.  Entering  satisfaction  of  mm-tgage  ;  sufficiency  of  demand. — Under  the  stat- 

ute which  requires  a  mortgagee,  "at  the  request  of  the  mortgagor,"  to 
enter  on  the  record  satisfuction  of  a  mortgage  which  has  been  satisfied, 
and  imposes  a  penalty  for  his  failure  or  refusal  to  do  so  (Code,  §§  2222- 
23),  it  is  sufficient  if  the  request  is  made  by  the  mortgagor's  agent  or 
attorney,  duly  authorized  to  make  it.  It  is  the  duty  of  the  mortgagee, 
when  the  mortgage  has  been  satisfied,  to  enter  satisfaction  without  re- 
quest ;  and  if  he  denies  or  doubts  the  authority  of  the  agent  or  attorney 
by  whom  the  request  is  made,  he  should  place  his  refusal  on  that  ground, 
and  demand  evidence  of  the  authority.  Bell  &  Bell  v.  Wilkinson, 
477. 

41.  Usury. — When  a  mortgage  is  usurious.     Dozver  v.   Mitchell,  511;  Mobile  B. 

(fe  L,  .Association,  382. 
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1.  Averment  of;  ia  action  against  railroad  company. — M.  &  M.  Railway  Go. 

V.  Grensfmva,  556. 

2.  Gontributory  nerjlirjence  ;  negative  averments  as  to. — lb.  566. 

3.  Hime;  in  case  of  child. — lb.  566. 

4.  S(ime ;  in  action  for  injuries  to  stock. — South  &  North  Ala.  Railroad  Co.  v. 

WUliams,  74. 

5.  ZJiZi^ence  required  of  railroad  engineer. — lb.  74. 

NUISANCE.     See  Chancery,  7,  8,  48. 

OVERRULED  CASES  :  with  Cases  Limited,  Explained,  ob  Doitbted. 

1.  Andrews  V.  Hobson,  23  Ala.  239,  as  to  cross-bill  in  equity,  limited  and  ex- 

plained by  Davis  v.  Cook,  G17. 

2.  Bridges  v.  Oribhs,  41  Ala.  367,  as  to  construction  of  bill  of  exceptions, 

overruled  by  Walker  v.  Carroll,  61. 

3.  Brown  v.  Coats,  56  Ala.  439,  dictum  as  to  title  conveyed  by  mortgage  of 

future  crop,  overruled  by  liees  v.  Coals,  256. 

4.  Bullock  V.  Feirju.ion,  30  Ala.  227,  as  to  damages  in  action  on  injunction 

bond,  overruled  by  BoUiwj  v.  2aU,  417. 

5.  Crawford  v.  County  UommbiHioners,  MSS.,  as  to  taxation  of  national  banks, 

overruled  by  Pollard  r.  Zaber,  629. 

6.  JJarrington  v.  Borland,  3  Porter,  10,  as  to  trusts  for  payment  of  debts,  de- 

clared overruled  by  subsequent  cases,  in  tilarke  v.  Wilson,  576. 

7.  Ferguson  v.  Baber,  24  Ala.  402,  as  to  damages  in  action  on  detinue  bond, 

overruled  by  Boiling  v.  late,  ill. 

8.  Kirksey  v.  Hardaway,  41  Ala.  330,  as  to  construction  of  bill  of  exceptions, 

overruled  by  Walker  v.  Carroll,  61. 

9.  Mclver  v.  Robinson,  53  Ala.  456,  as  to  taxation  oi  national  banks,  over- 

ruled by  Pollard  v.  Zuber,  629. 

10.  Nicholson  v.  M.  &  M.  Railroad  Co.,  49  Ala.  205,  as  to  limitation  of  notion 

against  railroad  company,  doubted  but  adhered  to,  lu  M.  &  M.  Railway 
Co.  V.  Crenshaw,  566. 

11.  Potvell's  Adm'r  v.  Henry,  27  Ala.  612,  as  to  liability  of  principal  for  unau- 

thorized act  of  agent,  limited  and  qualified  by  M.  <fc  M.  Railway  Co.  v. 
Jay,  113, 

12.  Sumter  County  v.  National  Bank  of  OainesvUle,  62  Ala.  464,  as  to  taxation 

of  national  banks,  overruled  by  Pollard  v.  Zuber,  629. 

13.  Winston  v.  County  Commissioners,  MSS.,  as  to  taxation  of  national  banks, 

overruled  by  Pollard  v.   Zuber,  629. 

PARTITION. 

1.  Of  lands,  among  devisees,   before  probate  of  loill. — Held,  re-affirming  G'ood- 

man  v.  IVinter  (64  .\la.  410),  that  a  devise  of  all  the  testator's  estate, 
after  payment  of  his  debts,  to  his  children,  to  be  equally  divided  among 
them  by  amicable  partition,  the  sous  taking  an  absolute  estate,  and  the 
daughters  an  estate  for  life  with  remainder  to  their  children,  creates  in 
them  a  tenancy  in  common,  until  the  property  is  divided  among  them 
as  directed  by  the  will ;  that  when  a  partition  was  made,  by  amicable 
agreement,  and  recorded  as  prescribed  by  the  will,  the  share  of  each 
child  vested  in  severalty,  without  any  conveyance  from  the  others  ;  and 
that  a  partition  before  the  probate  of  the  will  was  valid  and  effectual, 
though  the  subsequent  probate  was  indispensable,  as  furnishing  legal 
and  conclusive  evidence  of  the  title  of  the  devisees.  Doe,  ex,  dem.  Pope 
V.  Pickett,  487. 

2.  Between  tenants  in  common. — A  purchaser  of  land  from  a  tenant  in  com- 

mon, or  under  execution  against  him,  is  entitled  to  have  a  partition,  as 
the  tenant  himself  might  have  had  ;  but,  if  the  property  is  held  under  a 
will,  which  prescribes  the  time  when  a  division  may  be  had,  partition 
can  not  be  made  at  an  earlier  day.     Hill  v.  Jones,  214. 
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1.  Hetiring  partner ;  ro/io  liable  as.  — ^When  a  merchant  abandons  his  business, 

and  allows  it  to  be  carried  oa  in  his  name  by  a  relative,  under  authority  of 
the  same  revenue  licenses,  the  same  rule  of  liability  applies,  for  debts 
afterwards  contracted  in  his  name,  as  in  the  ease  of  a  retiring  partner. 
Nicholson  v.  Moog  cfc  Co  ,  471.- 

2.  Same;  liability  of. — A  public  advertisement,  in  the  usual  way,  and  to  the 

usual  extent,  is  sufficient  to  protect  a  retiring  partner  against  liability 
to  new  customers,  with  whom  he  has  had  no  previous  dealings  ;  but, 
as  to  persons  with  whom  previous  dealings  have  been  had,  notice  of  the 
dissolution  or  withdrawal  must  be  specially  addressed,  or  personally 
communicated  to  them  ;  or  it  must  be  shown  that  they  had  adequate 
means  of  knowing  the  fact.  lb.  471 . 
'.i.  Same;  error  without  injury,  in  chargeto  jury.— In  an  action  against  a  retir- 
ing partner,  when  the  evidence  clearly  shows  that  no  notice  whatever  of 
the  dissolution  was  given,  either  personally  or  by  publication,  a  charge 
to  the  jury,  instructing  them  that  he  was  liable  unless  he  gave  public 
notice  by  advertisement,  though  erroneous,  is  no  cause  for  a  reversal, 
since  it  could  have  wrought  no  injury,     lb.  Hi. 

PAYMENT. 

1.  lo  agent ;  what  operates  as.    Wailes  v.  Neal,  59. 

2.  To  foreign  executor  or  administrator ;  when  valid  against  domestic  admin- 

istrator subsequently  appointed.     Hatchetl  v.  Barney,  39. 

3.  (jrimng bill  or  note;  when  opei-ates  as  payment.     Day  v.  Ihompf^ont  26d. 

4.  Payment  by  mortgagor,  after  notice  of  assignment ;  when  allowed.     Lehman 

Brothers  v.  McQueen,  570. 

PLEADING  AND  PRACTICE. 

1.  Parties ;  when  assignee  may  sue. — The  assignee  of  a  contract  which  is 

assignable  (Code,  §  2099),  and  which  has  been  assigned  to  him  by 
indorsement,  may  sue  in  his  own  name  ;  and  each  successive  assigtiee 
by  indorsement  ma3'  sue  in  his  own  name  ;  and  when  there  is  an 
indorsement  in  blank,  by  one  having  the  legal  title,  any  subsequent 
holder  may  fill  it  up,  and  maintain  an  action  in  his  own  name.  Flexner 
&  Lichten  v.  Dickerson,  72. 

2.  Construction  of  pleadings.— AW  pleadings  must  be  construed  most  strongly 

against  the  pleader,  and  when  susceptible  of  two  reasonable  construc- 
tions, that  construction  will  be  adopted  which  is  least  beneficial  to  the 
pleader.     City  Council  of  Montgomery  v.  Hughes,  201. 

3.  Joinder  of  case  and  trover. — A  count  in  case   may  be  joined  with  a  count 

in  trover,  or  added  to  the  complaint  by  amendment.     Bees  v.  Coats,  256. 

4.  Sufficiency   of  complaint ;  contributory  negligence.  —In  an  action  against  a 

railroad  company,  to  recover  damages  for  pei'sonal  injuries,  it  is  not 
necessary  that  the  complaint  should  negative  contributory  negligence 
on  the  part  of  the  plaintifif,  that  being  a  matter  of  defense  only.  M.  & 
M.  Bailway  Co.  v.  Crenshaw,  566. 

5.  Same  ;  averment  of  negligence.  —Viidiev  the  liberal  rules  of  pleading  recog- 

nized by  the  Code  (§  2978),  "when  the  gravamen  of  the  action  is  the 
alleged  non-feasance  or  misfeasance  of  another,  it  is  sufficient,  as  a 
general  rule,  to  aver  in  the  complaint  the  facts  out  of  which  the  duty 
to  act  springs,  and  that  the  defendant  negligently  failed  to  do  and  per- 
form, &c.  ;  and  it  is  not  necessary  to  define  the  quo  modo,  or  to  specify 
the  particular  acts  of  diligence  he  should  have  employed."  Tested  by 
this  rule,  the  averments  of  negligence  in  this  case  are  sufficiently  certain 
and  definite,     lb..b66. 

6.  Demurrer;  specification  of  causes. -^hat  the  complaint  "does  not  show 

such  a  state  of  facts  as  will  entij^  the  plaintiff  to  recover,"  is  only  a 
general  demurrer,  and  is  not  sufficient  under  the  statute  (Code,  §  3005), 
which  requires  the  causes  of  demurrer  to  be  "distinctly  stated."   lb.  556. 

7.  iS'ame.  — "That  the   complaint    does  not  contain   or  set   forth  any  facts 

which  show  that  the  plaintiff  has  a  right  to  recover  the  damage  claimed 
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by  him  in  this  suit,"  is  not  n,  sufficient  specification  of  any  cause  of 
demurrer,  as  required  by  the  statute.     Brewer  v.    Wulson,  88. 

8.  Same;  specificaiiun  o/ cause.s-.  —  "That  the  alleged  accident,    fraud    or 

mistake,  is  not  shown  to  have  occurred  without  the  fault  of  the  pe- 
titioner," is  sufficiently  definite  under  the  statute  (Code,  §  3005),  as  a 
specification  of  the  causes  or  grounds  of  demurrer  to  the  petition. 
Brock  V.  South  <&  North  Ala.  Bailroad  Vo„  79 

9.  Pendency  of  former  Huit ;  when  pleadable  in  ahatemeni. — The  pendency  of  a 

former  suit  between  the  parties,  loundedon  the  same  cause  of  action,  is 
good  matter  for  a  plea  in  abatement,  unless  the  affidavit  or  process  by 
which  it  was  commenced  was  void.     Minniece  v.  Jeter,  2^2. 

10.  Bepl'ication  to  plea  in  abatement,    of  former  suit. — When  the  pendency  of  a 

former  suit,  founded  on  the  same  cause  of  action,  is  pleaded  in  abate- 
ment of  an  attachment  suit,  it  is  good  matter  for  a  replication  to  the 
plea,  that  the  former  attachment  was  issued  by  a  person  who  was  not  a 
regular  deputy-clerk,  and  who  hsid  no  authority  to  issue  it.     lb.  222. 

11.  Foreign  statute  of  UmiiaUons,  as   defense  here.  — When  a  loreigu  statute  of 

limitations  is  pleaded  as  a  deiense  to  an  action  here,  as  it  may  be  under 
our  statute  (Code,  §  S237),  any  exception  in  the  foreign  statute  is  also 
available  in  answer  to  the  plea  ;  but  our  statute  allows  the  bar  of  the  for- 
eign statute,  only  when  the  action  is  founded  on  a  contract  made  or  act 
done  within  the  foreign  jurisdiction,  and  the  plea  should  aver  that 
such  is  the  fact.     lb.  222, 

12.  Plea  of  usury. — In  an  action  on  a  usurious  contract,  the  defense  of  usury 

must  be  specially  pleaded,  and  is  not  available  uuder  tiie  general  issue. 
"  Whether  the  defense  of  usury,  in  a  case  of  this  character  "  (an  action 
for  the  recovery  of  specific  properly  conditionally  sold  by  plaintiff  to 
defendant,  a  promissory  note  being  taken  for  -the  agreed  price  and  for 
money  lent),  "  can  be  presented  by  a  special  plea  setting  forth  the  facts, 
or  whether  the  defendant  must  resort  to  equity  for  relief,"  is  a  question 
not  presented  by  the  record.     Bradford  v.  Daniel,  133. 

13.  Statute  (f  frauds;  declaring  on  contract  void  under.— In   declaring  on  a 

contract  which  is  required  to  be  in  writing  (Code,  §  2121),  it  is  not 
necessary  to  aver  in  the  complaint  that  it  was  reduced  to  writing  ;  and 
although  the  complaint  may  show  that  the  contract  was  not  reduced  to 
writing,  the  statute  of  frauds  must  be  pleaded,  or  it  will  be  held  to  have 
been  waived.     Bitch  v.  Thorrilon,  309. 

14.  What  errors  avail,  after  judgment  by  default,  or  nil  dicit. — After  judgment 

by  default,  or  by  vil  dicit,  if  the  complaint  contains  a  substantial  cause 
of  action  (Code,  §  3158),  formal  defects  are  not  available  on  error. 
2b.  309. 

15.  Verdict  in  excess  of  amount  claimed. — When  a  verdict  is  rendered  for  a 

greater  amount  than  is  claimed,  or  greater  than  is  actually  due,  the 
error  may  be  cured  on  motion  for  a  new  trial,  but  is  not  available  to 
reverse  the  judgment  on  appeal,     lb.  309. 

POWERS. 

1.  Testamentary  power ;  construction  and  execution  of. — Where  the  testator 
devised  and  bequeathed  property  in  trust  for  the  benefit  of  his  son 
Thomas,  and  added,  "  Should  the  said  Thomas  die,  having  made  a  will 
and  testament  in  due  form  to  be  admitted  to  probate,  I  direct  that  the 
said  trust  estate  shall  be  handed  over  and  disposed  of  in  such 
manner  as  he  shall  by  his  said. will  have  directed";  and  the  testatrix,  his 
mother,  by  a  subsequent  will,  after  devising  property  in  trust  for  him 
and  his  family,  added,  "My  said  son  Thomas  shall  have  the  authority 
and  power,  by  an  instrument  in  writing,  to  order  and  direct  in  what 
planner,  and  to  whom,  and  in  what  proportion  the  share  or  portion 
hereby  bequeathed  in  trust  for  «n  shall  be  divided  between  his  wife 
and  children  after  his  death";  hela,  that  each  of  these  powers  was  well 
executed  by  a  will,  by  which  Thomas  devised  the  entire  propert}'  to  his 
wife  and  daughter,  to  be  divided  equally  between  them  when  either  of 
them   married,   and  charged  the  entire  estate  with  the  education  of  the 
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danohter  daring  her  minoritj',  over  and  above  her  interest  on  a  division. 
Hill  V.  Jones,  21i. 

2.  Execution  of  deed  by  Iriislee  itndei-  power;  rerjiatrcdion  of  acknoidedgment  and 

consent.— ^hen  a  married  woman's  consent  to  the  execution  of  a  deed 
by  her  husband,  as  trustee  lor  her  and  her  children,  is  indorsed  on  the 
deed  after  its  execution,  and  is  acknowledged  by  her  before  a  proper 
officer,  it  becomes  a  part  ot  the  deed,  as  if  incorporated  in  it;  and 
the  deed  and  consent,  each  properly  acknowledged  and  certified,  being 
duly  recorded  within  twelve  months  (Code,  §  2154).  a  certified  copy  is 
competent  and  sufficient  evidence  ot  the  indorsed  consent,  as  well  as  of 
the  deed.     March  v.  England,  275. 

3.  Same;  svfficvency  of  consent. — Where  lands  are  conveyed  to  the  husband, 

in  trust  for  the  wife,  with  remainder  to  their  children;  and  he  is 
authorized  to  soil  and  convey,  with  the  written  consent  oi  the  wife,  and 
required  to  re-invest  the  proceeds  of  ^ale  in  other  property,  to  be  held 
on  the  same  trusts;  a  written  acknowledgment  by  the  wife,  indorsed  on 
the  deed  of  the  husband  as  trustee  after  its  execution,  that  the  sale  was 
made  with  her  full  consent,  and  at  her  written  request,  which  acknowl- 
edgment is  duly  certified  (Code,  ^  2215),  shows  a  sufficient  execution  of 
the  power.     1  b.  275. 

4.  Power  of  sale  in  mortgage;  when  assignee  may  exercise. — When  a  mortgage 

of  lands,  or  other  conveyance  intended  to  secure  the  payment  of  a  debt, 
contains  a  power  of  sale,  ''the  power  is  part  of  the  security"  (Code, 
§  2198),  "and  maj'  be  exercise  by  any  person,  or  the  personal  represen- 
tative of  any  person,  who,  by  assignment  or  otherwise,  becomes  entitled 
to  the  money  thereby  secured. "     Bntll  v.  Underwood,  2h5. 

5.  Same;  mortgage  and  secured  note  const? ued  togethei: — When  a   mortgage  of 

lands  is  attached  to  a  crop-lien  note,  given  to  secure  the  same  debt, 
bearing  the  same  date,  and  attested  by  the  same  witnesses,  the  two 
instruments  are,  in  legal  effect,  but  one  and  the  same;  and  under  the 
operation  of  this  statute,  a  tran.sfer  by  the  mortgagee  of  "all  the  right, 
title  and  interest,  in  and  to  the  within  mortgage,"  conveys  the  secured 
debt,  and  authorizes  the  assignee  to  exercise  the  power  of  sale  as  the 
mortgagee  might  have  done.     lb.  285. 

6.  Same;   sale  by  foreign   administrator. — But   the   statute  applies  only  to 

domestic  administrators,  and  to  foreign  domiciliary  administrators  who 
have  had  their  letters  recorded  here,  and  given  bond  as  required  by  our 
statutes  (Code,  §§  26^7-40);  and  a  sale  by  such  foreign  administrator, 
who  has  not  complied  with  these  requisitions,  is  absolutely  void.  Sloan 
V.  Froihingham,  596. 

PKESUMPTIONS.     See  Evidence,  52-56. 

KAILEOADS. 

1.  Limitation  of  action  against,  for  personal  injuries. — A  claim  for  damages 

against  a  railroad  company,  on  account  of  personal  injuries,  is  not 
within  the  statute  reqniringclaims  for  damages  to  be  presented  or  sued  on 
within  sixty  days  after  they  accrue  (Code,  ^^  1701),  but  is  governed  by 
the  general  statute  of  limitations  of  one  year  (^  3231).  [Xicholson  v. 
M.  <fc  JJ.  Railroad  Co.,  49  Ala.  205,  doubted,  but  adhered  to.)  M.  &  M. 
Railroad  Co.  v.  Crenahaw,  566. 

2.  Same,  in  action  for  injuries  to  s/ocfc.— Although  the  first  section  of  the  act 

approved  February  3d,  1877,  entitled  "An  act  to  define  and  regulate  the 
responsibility  of  railroads  tor  damages  to  live  stock  or  cattle  of  any 
kind"  (Code.  §  1710),  has  been  held  unconstitutional,  because  it 
attempts  to  impose  upon  railroad  corporations  an  absolute  liability  for 
stock  or  cattle  killed  or  injured,  without  any  inquiry  into  the  question 
of  negligence  or  other  lault  {Zeigler  v.  S.  &  N.  Ala.  Railroad  Co., 
58  Ala.  594);  yet  the  provision  contained  in  the  second  section  of  said 
act,  which  declares  that  "all  claims  for  damages  shall  be  barred  unless 
complaint  is  made  within  six  months "  from  the  time  ot  the  injury 
(Code,  §  1711),   may  well  stand  without  any  connection  with  the  first 
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section;  and  being  an  enactment  of  later  date  than  the  statute  which 
imposed  a  limitation  of  sixty  days  (§  1701),  it  is  the  statutory  bar  to 
HctiouB  against  railroad  companies  for  injuries  to  stock.  South 
&  North  Ala.  Railroad  Co.  v.  Morris,  193. 

3.  Attorney's  t/tx-fee,   assessed  as  part  of  costs  rujninst  unsuccessful  appellant ; 

constilntionality  of  law. — The  sixth  section  of  said  act  of  February  3d, 
1877,  which  requires  a  reasonable  attorney's  fee.  not  exceeding  $io,  to 
be  assehsed  by  the  court,  as  a  part  of  the  costs,  against  every  unsuccess- 
ful appellant  in  such  actions  (Code,  §  17l5),  is  unconstitutional  and 
void,  being  violative  of  that  equality  and  uniformity  of  rights  and 
privileges  which,  by  the  fundamental  principles  of  the  constitution, 
Stiite  and  Federal,  are  secured  to  all  persons,  and  creating  unequal  and 
unjust   discrimination  against  a  particular  class  of  litigants.     lb.  193. 

4.  Burden   of  proof  as  to  compliance  with   statutory  regulations  for   running 

locomotives,  tStc. — In  an  action  against  a  railroad  company,  for  injuries 
to  stock  by  its  cars  and  engines,  the  onus  is  on  the  company  to  show  au 
observance  of  all  the  statutory  regulations  (Code,  §§  1699,  1700),  if  the 
injury  occured  at  any  one  of  the  places  named  in  the  statute;  and  the 
same  principle  also  applies  when  the  injury  was  caused  by  an  obstruc- 
tion on  the  track  of  the  road  at  any  other  place;  that  is,  the  injury  being 
shown,  and  facts  proved  which,  in  the  ordinary  course  of  events,  raise 
a  presumption  that  some  one  or  more  of  the  active  duties  imposed  by 
law  on  the  person  having  charge  of  the  train  was  called  into  requisition, 
the  onus  is  on  the  defendant  company  to  show  that  he  did  every  thing 
required  of  him  by  Jaw  to  prevent  the  injury.  South  &  North  Ala.  Bail- 
road  Co.  V.  Williams,  74. 

5.  Policy  of  such  .statutory  provisions. — The  policy  of  these  st>\tutory  pro- 

visions is  to  relieve  parties,  suing  in  such  actions,  from  the  necessity 
of  calling  the  servants  and  agents  of  the  railroad  company  as  witnesses 
on  questions  involving  their  own  negligence  ;  and  this  is  effected  by 
thus  shifting  the  burden  of  proof,     lb.  74. 

6.  Diligence  required  of  railroail  engineer. -—Au   engineer,  in  charge  of  a  run- 

ning train  on  a  railroad,  should  always  be  on  the  lookout  for  obstruc- 
tions, and  when  an  obstruction  is  discovered,  no  matter  whenorwhere, 
should  promptly  resort  to  all  means  within  bis  power,  known  to  skillful 
engineers,  to  avert  the  threatened  injury  or  danger  :  "  less  than  this  is 
not  due  diligence."  lb.  74. 

7.  ContriJjutory  negligence. — Plaintiffs  mule  having  broken  loose  and  escaped 

from  his  driver,  while  camping  by  night  near  the  highway,  and  while 
still  loose  jumped  over  the  stock-gap  of  the  railroad,  into  the  plantation 
of  iinotber  person,  where  he  was  run  over  and  killed  by  the  defendant's 
cars,  by  night  ;  no  question  is  presented  as  to  the  sufficiency  of  the  fence 
or  inclosure  of  the  plantation  ;  nor  can  contributory  negligence  be  im- 
puted to  the  plaintiff,  either  because  his  mule  was  loose,  or  because  his 
driver  was  guilty  of  negligence  in  suffering  it  to  escape,     lb.  74. 

8.  Same,  in  cfise  of  chill. — A  child  can  be  required  to  exercise,  not  so  much 

care  and  caution  as  a  person  of  mature  years,  but  only  so  much  as  may 
be  reasonably  expected  of  one  of  its  age  or  capacity  ;  which  is  a  matter 
to  be  determined  by  the  peculiar  circumstances  of  each  ease  :  what 
would  be  ordinary  neglect,  as  towards  a  person  of  full  capacity,  might 
be  gross  negligence  as  towards  a  child.  M.  &  M.  Railroad  Co.  v.  Cren- 
shaw, 566. 

9.  Same;  sufficiency  of  complaint. — In  an  action  against  a  railroad  company, 

to  recover  damages  for  personal  injuries,  it  is  not  necessary  that  the 
complaint  should  negative  contributory  negligence  on  the  part  of  the 
plaintiflF,  that  being  a  matter  of  defense  only.  lb.  566. 
10.  Same;  avenneid  of  negligence. — Under  the  liberal  rules  of  pleading  recog- 
nized by  the  Code  (§  2978),  •'  when  the  gravamen  of  the  action  is  the 
alleged  non-feasance  or  misfeasance  of  another,  it  is  sufficient,  as  a 
general  rule,  to  aver  in  the  complaint  the  facts  out  of  which  the  duty  to 
act  springs,  and  that  the  defendant  negligently  failed  to  do  and  perform, 
&c.  ;  and  it  is  not  necessary   to  define  the  quo  modo,  or  to  specify  the 
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particular  acts  of  diligence  he  shonld  have  employed."  Tested  by  this 
rule,  the  averments  of  negligence  in  this  case  are  sufficiently  certain 
and  definite,     lb.  566. 

11.  Special  sUitute  authorizing  ciiy  of  Montgomery  to  aid  in  construction  of  South 

<fc  North  Alabama  Railroad;  omission  of  agreed  propositions,  to  he  submitted 
to  vote  of  citizens.— In  the  act  approved  December  7th,  1866,  entitled 
'•An  act  to  authorize  the  city  of  Montgomery  to  aid  in  building  and 
equipping  the  South  &  North  Alabama  railroad  from  Montgomery  to 
Limekiln,"  the  failure  to  set  out  at  length,  or  in  substance,  the  proposi- 
tions which  had  been  agreed  on  between  the  directors  of  the  railroad 
and  the  city  council,  and  on  which  a  vote  of  the  citizens  was  to  be  taken, 
under  the  provisions  of  said  act,  to  ascertain  whether  aid  should  be  ex- 
tended by  the  city  to  said  railroad,  does  not  affect  the  validity  of  the  act; 
there  being  no  constitutional  provision  then  of  force,  and  no  prescribed 
mode  of  legislative  procedure,  which  required  their  insertion,  and  the 
omission  not  causing  any  doubt  or  uncertainty  in  the  act  itself.  Winter 
V.  City  Council  of  Montgomery,  403. 

12.  Same;  election  by  vote  of  citizeris ;  certificate  of  managers  as  to  result. — Under 
•    the  provisions  of  said  act,  the  managprs  of  the  election,  to  be    held  for 

the  purpose  of  testing  the  sense  of  the  citizens  on  the  question  of  aid 
velnon,  were  appointed  by  the  mayor,  and  were  required  by  the  act  to 
certify  to  him  the  result  of  the  election  ;  but  they  were  not  constituted 
a  special  tribunal,  clothed  witli  the  exclusive  power  of  determining  the 
result ;  nor  was  their  certificate  the  only  evidence  of  the  result  which 
the  city  council  conld  receive,  and  upon  which  they  could  act.  Hence, 
their  failure  to  make  such  certificate,  or  the  failure  of  the  record  of  the 
proceedings  of  the  city  council  to  show  that  it  was  made,  does  not  inval- 
idate the  proceedings  of  the  city  council,  nor  affect  the  validity  of  the 
tax  levied  in  accordance  with  the  result  of  the  election.     lb.  403. 

13.  Same  ;  levy  of  tax  on  real  estate  only. — The  grant  of  power  to  the  city  coun- 

cil by  the  terms  of  said  act,  the  election  having  resulted  in  favor  of  aid 
to  the  railroad,  "to  levy  such  tax  as  may  be  necessary,  upon  the  real 
and  personal  property  in  said  city,"  is  a  grant  of  legislative  power  ;  and 
if  it  be  held  to  require  the  imposition  of  a  tax  on  all  the  property  in 
the  city,  both  real  and  personal,  without  any  discretionary  power  to 
discriminate  between  them,  a  tax  levied  on  real  estate  alone  would  not 
be  void  :  the  omission  or  failure  to  tax  personal  property  also,  equally 
with  real  property,  would  be  a  mere  error,  or  irregularity,  for  which  a 
tax-payer,  if  thereby  injured,  would  have  an  adequate  remedy  by  man- 
damus before  payment  of  the  taxes  assessed  against  him.     lb.  403. 

14.  Same;  amount  of  aid  voted  and  taxed. — The  proposition  submitted  to  the 

vote  of  the  citizens,  at  the  election  held  under  said  act,  fairly  construed, 
was,  whether  the  city  should  issue  its  bonds  in  aid  of  the  railroad  "to 
an  amount  not  exceeding  one  million  dollars";  and  the  election  having 
resulted  in  favor  of  the  proposition,  the  city  council  had  a  discretionary 
power  as  to  the  amoantof  bonds  to  be  issued,  not  exceeding  one  million 
dollars,  and  might  confine  the  issue  to  five  hundred  thousand  dollars. 
lb.  403. 

As  to  taxation  of  railroads,  see  Taxation,  and  Taxes. 
RECEIVER.     See  Chanceky,  27-30. 

REHEARING  AT  LAW. 

1.  When  authorized. — The  oversight  of  counsel,  in  the  preparation  or  defense 

of  a  suit,  does  not  entitle  the  client  to  a  rehearing  after  judgment,  on 
the  ground  of  "surprise,  accident,  mistake,  or  fraud,  without  fault  on 
his  part,"  as  those  terms  are  used  in  the  statute.     Blood  v.   Beadle,    103. 

2.  Same. — When  the  ground  relied  on  for  a  rehearing  would  have  been  avail-. 

able  on  motion  for  a  new  trial,  the  application  must  show  a  satisfactory 
excuse  for  the  failure  to  make  such  motion,     lb.  103. 
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3.  Same. — The  absence  of  counsel  in.  another  court  when  a  cause  is  reguhirly 

called  for  trial, J  thoup;h  necessitated  by  conflicting  professional  engage- 
ments, however  urgent,  does  not  entitle  his  client,  as  matter  of  right, 
to  a  statutory  rehearing  (Code,  §§:U61-71),  although  it  may,  within  the 
discretion  of  the  primary  court,  be  good  cause  for  a  new  trial  ;  nor  is 
the  absence  of  the  party  himself  excused,  so  as  to  render  him  "without 
fault,"  becaused  he  was  informed  by  his  attorney  that  no  advantage 
would  be  taken  of  bis  lussence  by  the  opposing  counsel.  Brock  v.  Soxdh 
&  North  Ala.  KaUroad  Co.,  79. 

4.  Judgment  en  demurrer ;  whether  interlocutory  or  final,     lb.  7^. 

EEWARD.  f 

1.  Offer  of  reward  for  uiiknown  felon. — The  governor  has  no  power,  under 
the  statute  (Code,  §  3976),  to  offer  a  reward  for  the  "unknown  persons* 
by  whom  a  murder  has  been  committed.     Hungerford  v.  Moore,  232. 

SCHOOL  LANDS.     See  Mortgages,  6. 

SET-OFF. 

1.  By  maker  against  payee  of  note ;  when  available  against  assignee. — A  bank 

debtor  having  transferred  to  the  bank,  as  collateral  security,  a  note  held 
by  him  against  a  third  person  ;  and  his  surety  having  paid  the  debt  to 
the  bank,  and  taken  from  the  bank,  by  agreement  with  him,  an  as- 
signment of  the  note  held  as  collateral  -jheld,  in  an  action  on  the  note  by 
the  surety,  that  the  maker  could  not  set  off  a  demand  against  the  payee, 
or  principal  debtor,  acquired  after  notice  ot  the  transfer  to  the  bank : 
that  the  assignment  to  the  surety  related  back  to  the  time  when  the  note 
was  transferred  to  the  bank,  against  which  subsequent  equities  could 
not  be  asserted.     Lewis  v.  Faber,  460. 

2.  ]]'hat  demands  are  available  at  law. — A  contingent  liability,  as  surety  for 

the  plaintiff,  is  not  available  as  a  set-off  at  law,  since  the  defendant 
could  not,  at  the  commencement  of  the  suit,  maintain  an  action  thereon. 
Wood  &  Houston  v.  Steele,  436. 

3.  Equitable  set-nff'. — The  surety  on  an  administrator's  official  bond,  being 

indebted  to  his  principal  by  promissory  note,  on  which  a  judgment  at 
law  has  been  rendered  in  favor  of  an  assignee,  may  come  into  equity  to 
enjoin  the  judgment,  and  to  establish  an  equitable  set-off  against  it,  on 
account  of  moneys  which  he  has  been  compelled  to  pay  as  surety  since 
its  rendition,  on  averment  and  proof  that  the  administrator  is  insolvent, 
and  that  the  note  was  transferred  with  intent  to  defraud  his  creditors. 
lb.  436. 

SHERIFF. 

1.  Competency  to  execute  process. — Under  the  statute  which  was  of  force  in 
1852  (Clay's  Digest,  159,  §  2),  a  sheriff  was  incompetent  to  execute  pro- 
cess, when  he  was  "a  party  in  interest;"  but  the  incompetencj'  did  not 
extend  to  the  levy  of  an  execution  in  favor  of  his  father-in-law,  as  the 
assignee  of  the  judgment.     Baucum  &  Jenkins  v.  George,  259. 

STATUTES. 

1.  Statutes  omitted  from  Code.— The  act  approved  August  12,   1868,  entitled 

"An  act  to  authorize  Probate  Courts  to  render  decrees  in  certain 
cases"  (Sess.  Acts  1868,  p.  44),  not  having  been  carried  into  the  Code  of 
1876,  is  not  now  of  force.     Hatchett  v.  Billwgslea,  16. 

2.  Proof  of  foreign  statute.— A  mere  statement  in  the  bill  of  exceptions, 

"The  plaintiif  then  read  in  evidence  the  statutes  of  Mississippi,"  when 
the  statutes  referred  to  are  not  set  out,  and  there  is  no  agreement  in 
reference  to  them,  does  not  bring  the  statutes  before  this  court.— ilfm- 
niece  v.  Jeter,  222. 

3.  Constitutionality  of  statutes;  hovo determined  by  courts. — To  justify  the  courts 

in  pronouncing  a  statute  void,  it  must  be  violative  of  some  constitu- 
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tional  provision,  State  or  Federal,  or  must  be  an  attempted  exercise  of 
power  uot  legislative  in  its  character,  or  of  power  committed  to  some 
other  department  of  the  government;  but,  whether  the  policy  of  the 
statute  is  sound,  whether  it  will  promote  the  public  good,  whether  it  is 
in  harmony  with  natural  right  and  abstract  justice,  and  whether  the 
legislature,  in  its  passage,  observed  a  care  and  caution  commensurate 
with  the  importance  of  the  interests  and  questions  involved, — these  are 
not  judicial  questions.      Winter  v.  City  Council  of  MonUjomery,  4U3. 

4.  PresumptUm  in  favor  of  constiUdionality   of  statute. — When  the  constitu- 

tionality of  a  statute  is  assailed,  the  court  will  indulge  the  presumption 
of  its  constitutionality,  until  clearly  convinced  to  the  contrary;  but, 
when  part  of  a  statute  has  been  declared  unconstitutional,  this  presump- 
tion will  not  be  indulged  in  favor  of  the  remaining  portions.— *So«^/t  & 
North  Ala.  Railroad  Co.  v.   Morris,   193. 

5.  Statute  partly  unconstitutional. — When  part  of  a  statute  is  unconstitutional, 

"if  that  which  remains  is  complete  in  itself,  and  capable  of  being  exe- 
cuted in  accordance  with  the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  is  rejected,  it^must  be  sustained."     lb.  193." 

SUBSTITUTION  OF  LOST  EECOEDS. 

1.  Power  of,  co'(?'^— Every  court  has   the  inherent  power  to  substitute  or 

supply  its  records,  when  they  have  been  lost  or  destroyed;  but  this 
power  belcnigs  only  to  the  court  whose  records  they  were,  and  can  not 
be  exercised  by  an  appellate  tribunal,  to  which  a  cau.se  or  proceeding 
may  have  been  removed  by  appeal  or  certiorari.     Camden  v.  Block,  236. 

2.  Same;  special  certiorari  to  perfect  record;  cinitinuance. — In  such  case,  the 

substitution  or  amendment  being  made  in  the  court  below,  while  the 
cause  is  pending  in  the  appellate  tribunal,  a  special  certiorari  should  be 
awarded  to  briny:  it  up,  and  the  cause  should  be  continued,  in  the  dis- 
cretion of  the  court,  to  permit  the  perfected  record  to  be  brought  up; 
but  the  action  of  the  court  on  the  motion  lor  such  continuance  is  not 
revisable  on  error,     lb.  230. 

SUMMARY  PEOCEEDINGS. 

1.  Against  constable;  for  failure  to  levy  attachment,  or  to  preserve  property 

attached.     Abrams  v.  Johnson,  465.     See  Constable. 

2.  Against   county  treasurer;    when   authorized.     Caldwell   v.  Dunklin,  461. 

See  County  Teeasdkek. 

SURETIES. 

1.  Liability  of  sureties. — In  an  action  on  a  penal  bond,  the  liability  of  the 

sureties  is  the  same  as  that  of  the  principal;  and  when  they  are  sued 
alone  on  the  bond,  the  fact  that  they  are  sureties  should  exert  no  influ- 
ence in  the  assessment  of  the  damages.     Boiling  v.  Tate,  417. 

2.  Same. — The  contract  of  a  surety  is  strictly  construed:  the  extent  of   his 

liability  is  that  expressed  in  the  instrument  signed  by  him,  or  necessa- 
rily implied  in  the  words  used  therein;  and  when  he  becomes  bound 
for  the  acts  or  defaults  of  an  officer,  public  or  private,  whose  term  of 
office  is  fixed  by  law,  or  prescribed  by  charter,  ordinance,  or  by-law, 
and  such  specific  term  is  recited  in  the  bond,  subsequent  general  words 
will  uot  enlarge  the  term,  or  the  obligation  of  the  surety.  City  Council 
of  Montgomery  v.  Hughes,  201. 
■  3.  Same :  liability  of  sureties  after  expiration  of  term.  — In  an  action  on  the 
official  bond  of  a  city  clerk,  which  was  dated  the  5th  January,  1872, 
recited  his  election  on  the  4th  December,  1871,  and  was  conditioned 
for  the  faithful  discharge  ot  his  official  duties,  the  complaint  averred 
that  he  entered  into  the  office  on  the  day  of  the  date  of  the  bond,  "and 
continued  to  be  and  act  as  such  clerit,  under  said  bond,  continuously 
thereafter  until  the  10th  December,  1875;  that  he  did  not  give,  and  was 
uot  required  to  give,  during  that  period,   any  other  official  bond,  and 
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that  no  .successor  to  bini  was  elected  and  duly  qualified  until  the  Ist 
January,  1876,"  Jleld,  that  these  averments,  whether  construed  to 
mean  that  he  was  re-elected  for  an  additional  term  during  the  interval, 
^r  that  no  election  was  held  during  the  intervening  period,  did  not  show 
a  liability  on  the  sureties  after  the  expiration  of  the  oflQcial  term  fixed 
by  the  charter,     lb.  202. 

4.  Contribution  between  sureties. — A   surety  may  maintain  a   bill  iu  equity 

against  his  co-surety,  for  contribution,  although  he  has  also  a  remedy 
by  action  at  law.     Bron'jhton  v.    Wimherly,  579. 

5.  Assignment  (/  judgment,   to  surety  pftyitig  it ;  rights  and  remedies  of  as- 

signee, (jiddens  v.  Williumson,  439;  Vanderveer  v.  Ware,  606.  bee 
Assignment,  7,  8. 

TAXATION,  AND  TAXES. 

1.  Assessment  of  taxes  ;  when  statutory  provisions  are  directory,  and  ichen  man' 

f/ato>"2/.— As  a  general  rule,  stiitutory  provisions,  regulating  the  assess- 
ment and  levy  of  taxes,  are  mandatory,  when  their  object  is  the  pro- 
tection of  the  tax-payer  against  spoliation,  or  excessive  taxation  ;  but 
regulations  designed  for  the  information  of  the  assessor,  or  other  officer, 
and  intended  to  promote  dispatch,  method,  system  and  uniformity,  in 
modes  of  proceeding,  will  be  held  merely  directory,  when  the  assess- 
ment is  so  m'lde  and  evidenced  as  to  be  understood  ;  and  clerical  and 
ministerial  duties.  hIho,  the  observance  or  non-ob.servance  of  which  do 
not  injuriously  affect  the  tax-payer,  are  merely  directory.  State  Audi' 
tor  V.  Jackson  County.  142. 

2.  Assessment  of  raUroad  properly ;  apportionment  by  auditor. — Under  the  rev- 

enue law  of  1868,  which,  so  far  as  regards  the  assessment  of  the  property 
of  railroad  corporations,  continued  in  force  up  to  and  during  the  year 
1874,  the  provision  contained  in  the  26th  section,  that  the  auditor  shall  not 
apportion  the  value  among  the  several  counties  through  which  the  rail- 
road runs,  until  the  equalization  shall  have  been  made  by  the  board  ap- 
pointed lor  that  purpose,  is  mandatory,  and  any  apportionment  made 
prior  to  such  equalizati(m  is  null  and  void.     lb.   142. 

3.  Same;   hoard  of  equalization  ;  time  of  meeting,   and  proceedings   of. — The 

provisions  contained  iu  the  26th  section,  requiring  the  board  of  equali- 
zation to  meet  at  the  office  of  the  auditor  on  the  Jd  Wednesday  in  May 
annually,  for  the  purpose  of  transacting  their  official  business,  is  merely 
directory  as  to  the  day  of  meeting  :  the  statute  contemplates  ex-parte 
proceedings  by  the  board,  making  no  provision  for  contests  before  them 
by  the  parties  interested,  and  is  not  aucouslitutioual  on  that  account. 
(SoMEKViLLE,  J.,  dissenting.)     lb.  142. 

4.  Proceedings  oj  board  oj  e^^u/dizalion  ;  secondary  evidence  of  record. — The 

provision  requiring  the  board  of  equalization  to  "  keep  a  record  of  their 
proceedings,"  is  mandatory,  and  such  record  is  a  condition  precedent 
to  a  valid  assessment  and  apportionment;  but,  to  constitute  a  record, 
it  is  not  necessary  that  the  proceeding  should  be  kept  iu  a  book  :  a  wri- 
ting, or  written  memorandum,  is  .sufficient  ;  and  upon  proof  of  its  loss, 
or  destruction,  secondary  evidence  of  its  contents  may  be  received  and 
acted  on.     lb.  142,  391. 

6.  Same;  presumpVwni!  in  favor  of  regularity.— In  passing  on  the  validity  of 

proceedingH  for  the  assessment  of  taxes,  the  courts  will  indulge  every 
reasonable  intendment  iu  favor  of  their  regularity ;  but,  in  the  matter 
of  the  assessment  of  taxes  by  municipal  corporations,  the  intendments 
are  less  liberal,  lb,  142. 
0'  Same;  signing  record  by  members  of  board ;  presumptions  in  favor  of  proceed-' 
irujs. — The  provision,  contained  in  the  26th  section,  that  the  record  of 
the  proceedings  of  the  board  "shall  be  signed  by  all  the  members  pres- 
ent," is  mandatory  ;  but,  when  the  minutes  show  that  all  the  members 
of  the  board  were  present  when  they  commenced  business,  and  yet  the 
record  is  signed  by  only  two  of  them,  the  courts  will  indulge  the  pre- 
sumption that  the  third  had  retired  before  the  business  was  tinishecl,  the 
remaiuiny  members  being  a  quorum,     lb.  142. 
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7.   Same;  proceedinijs  of  board;  presumptions   in  favor  of  regularity  of,    an 
shown  by  certijied  tiuuscripl  front  auditor's  (iffive. — Tbe   ouly   evuleuce  lu 
this  ca8b,  as  lo  the  meetiug^i  iiud  pioceediugs  of  the  board  of  equaliza- 
tion, beibg  coutaiued  iu  a  -'certified  truubcnptlrom  tbe  auaiior's  ollice," 
by  vvhicli  lio  certified  •■  that  the  btatemeut  ol  the  absessuieut  ot  the  said 
railroad  company,   for  the  years  IdOy  to  187J,  hereuuto  attached,  are 
true  au-J  correct  copies  ot  the  origiuals  ou  tile  in  this  departmeut  ;"  aud 
which  was  admitted  without  objecuou,  although  it  did  uot  appear  to  be 
au  exemphticatiou  by  certihed  copy  ot  what  the  records  coutaiued,  but 
rather  the  resultant  estublisUed  tacts  showu   by  them  ;  aud   which  set 
out  what  purported  to  be  the  valuations  placed  ou  the  properly    by    tue 
board  eacu  year,  sometimes  reduciug  the   vakiatious   couuiiued   iu   the 
sworn  returns  of  the  railroad  otiicials,  sametime  reducing  it,  aud  once 
makiug  no  chuuge  ;  il  was  laid,  that  the  court,   iudulgiug  every  reasou- 
able  iutendmeut  in  favor  of  the  regularity  of  theassessmeut,  would  pre- 
sume tuat  the  board  met  each  year,  that  tuey  kept  a  reuord  (  f  tueir  pro- 
ceediuga,  and   that   the  record   was  sigued   by   each  member  wao  vva.s 
present,    although    these   tacts  did   uot  aifirmatively    appeal   from  the 
transcript.     Ferry  Uouidyv.  Railroad  Co.,  o'Jl. 
8.  Same;  report  of  railroad  oJicials.—Tu^  "iicUsectioa  of  the  statu  terequire.s 
the  presideuc  aud  secretary  ot  eaon  r.ulroad  company  lo  report  auuually 
to  the  auditor,  uuder  oatu,  the  total  length  of  tUeir  road,  aud  its   total 
leugth  iu  this  Suite,    with  the  value  tuereof,  iucludiug  rigut  of  way, 
roau-bed,  side-track,    aud  main  track,  aud   also    tue   total   leugih  ami 
value  thereof  iu  each  county,  togetUer  with  the  uumber  and  value  of  all 
engines,  cars,  aud  other  rolling-stock.      Tne  object  of    tnis    provision 
was  to  oblaiu  a  basis  for  the  apportioumeut  of    tue    railroad   property 
between  this  State  aud  any  other  Suite  iuio  wuich  tue  road  migut  run, 
and  also   for   the   apportioumeut  of  that   part  liable   to  taxation  here 
amoug  the  several  couuties  through  whicu  it  ruus.     But  tue  report  of 
those  officers  is  not  couclasivo  ou  tuj  auditor,  uor  is  it  a  couditiou  pre- 
cedent to  a  v.ilid  assessment  and  apportioumeut  by  him.     Stale  Auditor 
V.  Jackson  Vounly,  Hi. 
0.  Same  j  aaddor's  dudes  and  powers  in  mutter  of  assessment. — Uuder  the  pro- 
visions of  the  statute,  tUe  auditor  is  the  assessor  of  the  property  of  rail- 
roads, aud  there  can  be  no  valid  apportionment  uutil  ue  Uas  made  lUe 
assessmeut.     He  has  no  authority  to-  assess  back  taxes,  or  tUe  omitted 
taxes  ot  former  years;   bat   he   may   at  auy  time  certify  to  tUe  couuty 
assessor  the  ascertaiued  value  of  the   railroad  track  in  the  county,  and 
the  proportionate  value  of  the  rolling-stock,  when  the  facts  have  been  so 
ascertaiued,    aud  shown  by  legal   evidence,  that  he  can  determiue  this 
proportiouate  value  by  a  clerical  calculation,  which  is  a  mere  miuiaierial 
act,  aud  has  nothing  judicial  in  it.     lb.  142. 

10.  (Same.  — Under   the  provisions  of  the  revenue    law  of  1868,   which   con- 

tinued iu  lorce,  so  far  as  regards  the  assessment  of  the  property  of  rail- 
road corporations,  up  to  aud  during  the  year  187i,  the  auditor  was 
required  to  assess  the  property  of  railroads,  assisted  by  the  board 
of  equalization  in  deteimining  their  values;  and  there  could  be  no 
valid  levy  of  a  county  tax,  until  such  assessment  had  been  made,  and 
apportioned  amoug  the  several  counties;  aud  although  the  auditor  has 
no  authority  to  assess  back  taxes,  or  the  omitted  taxes  of  former  years, 
he  may  at  auy  time  certify  to  the  couuty  assessor  the  ascertaiued  value 
ot  the  railroad  track  in  the  county,  and  the  proportionate  value  of  the 
rolling-stock,  when  the  facts  have  been  so  ascertained,  and  shown  by 
legal  evidence  in  his  office,  that  he  can  determine  this  proportionate 
value  by  a  clerical  calculation,  which  is  a  mere  ministerial  act,  aud  uot 
judicial  iu  its  character.     Peiry  County  v.  Railroad  Co.,  391.        ' 

11.  Liability  of  railroad  properly  to  county  taxation,  from  1869  <o  1875. — The 

act  approved  February  9th,  1870  (Sess.  Acts  1869-70,  p.  87),  which 
attempted  to  relieve  railroad  corporations  from  county  taxes,  as  therein 
provided,  having  been  held  uucoustitutional  by  this  court  {Perry 
County  v.  Railroad  Co.,  58  Ala..51C),  their  liability  for  such  taxes  during 
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the  years  1869  to  1875,  while  that  statute  was  supposed  to  be  in  force, 
necessarily  follows,  if  proper  proceedings  were  had,  by  the  officers  to 
whom  the  duties  were  by  law  coafided,  to  ascertain  and  fix  the  amount 
of  their  respective  liabilities.      Ih.  391. 

12.  Levy  of    county   taxes — The  authority  to  levy  county  taxes  is  confided 

entirely  to  the  Court  of  County  Commissioners,  who  are  clothed  with  a 
large  discretion,  and  arc  presumed  to  be  cognizant  of  the  wants  of  the 
county;  and  the  county  assessor  is  required  to  prepare  and  lay  before 
them  a  book  of  assessments,  and  to  enter  all  taxable  property  on  the 
assessment  rolls;  yet  his  failure  to  do  this,  or  the  omission  of  any  tax- 
able property  from  the  book  or  lists,  does  not  invalidate  the  levy  of  the 
tax,  nor  relieve  the  omitted  property  from  liability  to  it.     lb.  391. 

13.  Same;  county  board  of  equalization. — The  failure  of  the    county  board  of 

equalization  to  meet  on  the  3d  Monday  in  August,  to  equalize  and 
correct  the  county  assessment,  as  rv^quired  by  the  88th  section  of  tho 
law,  does  not  affect  the  validity  of  the  county  levy;  nor  is  its  validity 
affected  by  the  failure  of  the  chairman  of  the  board  to  certify  to  the 
equalized  and  corrected  valuations  as  made  by  the  board.     lb.  391. 

14.  Same;  meeting  of  Commissioner.'i'   Court. — Under   the  said  revenue  law  of 

18(38,  the  Commissioners'  Court  was  required  to  meet,  for  the  purpose 
of  making  a  county  levy,  immediately  after  the  adjournment  of  the 
county  board  of  equalization  ;  and  this  time  not  being  otherwise  spec- 
ified, nor  capable  of  definite  designation,  whenever  the  court  met  for 
that  purpose,  the  statute  made  it  a  regular  term  for  that  service  ;  but, 
under  the  law  of  1875,  the  court  is  required  to  make  the  county  levy  at 
its  July  term,  and  can  only  make  it  at  that  term,  or  at  some  other  term 
to  which  it  is  then  adjourned,  or  at  some  special  term  called  for  that 
purpose  under  the  general  law.     lb.  391. 

15.  Auditor's  certificate  to  county   assessor;  when  necessary.— If  it  were  pro- 

posed to  collect  the  county  taxes  in  this  case  through  the  county  tax- 
collector,  the  court  "would  be  inclined  to  hold  the  auditor's  certificate 
to  the  county  assessor,"  as  to  the  numberof  miles  of  track  in  the  county, 
the  proportionate  value  of  the  rolling-stock,  &c.,  "a  condition  prece- 
dent to  the  right  to  make  such  collection"  ;  but,  the  railroad  being  in 
the  hands  of  a  receiver  appointed  by  the  Chancery  Court,  and  petitions 
being  filed  in  the  cause  by  the  county,  asking  that  the  receiver  be 
ordered  to  pay  the  taxes,  the  court  may  require  him  to  do  so,  the  neces- 
sary facts  being  established,  without  the  auditor's  certificate.     lb.  391. 

16.  Interest  on  tuxes. —The  uniform  custom  has  been  against  the  allowance  of 

interest  on  taxes  in  default  ;  and  without  entering  into  the  discussion 
of  the  question,  the  court  declines  to  award  interest  on  the  back  taxes 
in  controversy  in  this  case.     lb.  391. 

17.  Tax  .tale  of  lands;  auditor's  cerdjicate  to  purchaser,   on  redemption. — When 

lands  have  been  sold  for  unpaid  taxes,  and  bought  in  by  the  State, 
the  auditor's  certificate  to  a  person  redeeming,  which  purports  to 
*♦  transfer  all  the  right  and  title  of  the  State  secured  by  said  purchase," 
would  probably  be  claim  and  color  of  title,  as  an  element  of  adverse 
possession,  but  is  not  admissible  evidence  as  a  muniment  of  title,  with- 
out other  evidence  showing  a  compliance  with  all  the  statutory  pro- 
yisions  regulating  and  autliorizing  sales  of  lands  for  unpaid  taxes. 
Jioykin  v.  Smith,  294. 

18.  Sale  of  lands  for  unpaid  taxes,  undei'  municipal  charter  ;  jurisdiction  of  justice 

of  the  peace,  in  action  by  pujrAa.ser.—The  legislature  can  not  confer  on 
justices  of  the  peace  jurisdiction  of  actions  involving  the  title  to  real 
estate,  in  the  nature  of  actions  of  ejectment,  though  called  an  action  of 
ui^lawful  detainer  ;  hence,  the  provision  contained  in  the  47th  section 
of  theact  establishing  a  new  charter  for  the  city  ofSelma,  whichauthor- 
izes  a  purchaser  of  lands  sold  for  unpaid  city  taxes  to  maintain  an 
action  of  unlawful  detainer,  before  a  justice  of  the  peace,  against  a  per- 
son who  refuses  to  surrender  the  possession  on  demand,  '*  for  the 
recovery  of  the  possession  of  the  premises,  and  damages  for  the  deten- 
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tiou  thereof"  (Sess.  Acts  1874-5,  p.  376),  is  unconstitutional.  Webb  v. 
Carlisle,  Jones  &  Co.,  '41'^. 
19i  National  banks ;  taxation  by  Slate. — As  the  power  to  tax  necessarily  involves 
the  power  to  impede  iiud  detent  the  operation  of  national  banks,  if  not 
to  destroy  their  existence,  the  several  States  possess  the  constitutional 
power  to  tax  them,  only  at  the  rate,  in  the  manner,  and  on  the  condi- 
tions authorized  by  the  acts  of  Congress,  as  the  law-making  power  ol  the 
general  government.     Pollard  v-  Zuber,  628. 

20.  Same. — The  power  of  the  several  States  to  tax  these  national  banks  is,  by 

the  express  words  of  the  act  of  Congress  (U.  S.  Rev.  Stat.  §  5219), 
"subject  to  the  restriction,  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State;"  which  restriction  requires,  and  only 
requires,  that  the  amount  of  tax  imposed,  and  the  system  of  assessment 
applied  to  shares  of  stock  in  national  banks  shall  be  substantially  the 
same  as  are  imposed  and  applied  to  other  moneyed  capital  generally. 
lb.  G28. 

21.  Same;  exe^nplion  of  State   bonds;  deduction  of  indebtedness  from  "money 

loaned  and  solvent  credits,"  and  for  stock  invested  in  other  property. — The 
provision  of  the  revenue  law  which  exempts  from  taxation  money  in- 
vested in  State  bonds  (Code,  §  358,  subd.  2i,  is  sanctioned  by  theimme- 
morial  custom  of  good  faith,  financial  integrity,  and  public  honesty,  a  vi- 
olation of  which  is  not  to  be  presumed  to  have  been  intended  by  Congress, 
and  is  not  an  unfriendly  discrimination  against  capital  invested  in 
national  banks  ;  but  the  provisions  which  authorize  the  tax-payer  to 
deduct  his  indebtedness  from  the  amount  of  "  money  loaned  and  sol- 
vent credits,"  taxing  only  the  excess,  and  exempt  from  taxation,  of  the 
"capital  stock  of  incorporated  companies  created  under  any  law  of  the 
State,''  "such  portion  thereof  as  may  be  invested  in  property  and  taxed 
otherwise  as  property,"  and  limit  municipal  taxation  upon  such  cor- 
porations (lb.  §  362,  subd.  8,  10),  in  their  operation  upon  moneyed 
capital,  discriminate  unfavorably  against  shareholders  in  national 
banks,  and  are,  to  that  extent,  violative  of  the  act  of  Congress,  lb.  628i 
22v  /Same.— Hence  it  follows  that,  prior  to  the  passage  of  the  act  approved 
December  ,8th,  1880,  providing  for  the  taxation  ot  shares  in  national 
banks  (Sess.  Acts  1880-81,  pp.  7-8),  there  was  no  statute  of  force  here, 
under  the  provisions  of  which  a  valid  assessment  of  taxes  could  be  made 
upon  shares  of  stock  in  national  banks;  and  whether  that  act  is  so 
framed  as  to  harmonize  existing  provisions  of  the  revenue  law  with  the 
requirements  of  the  act  of  Congress  (U.  S.  Rev.  Stat.  §  5219;.  as  judi- 
cially construed,  is  a  question  not  presented  by  the  record,     lb.  628. 

23.  Injunction  of  illegal  tax. — Tax-payers  cannot  enjoin  in  equity  the  collec- 

tion of  a  tax  alleged  to  be  illegal,  unless  there  is  some  ground  of 
equitable  jurisdiction  connected  with  the  illegality.  City  Council  of 
Montgomery  v.   Sayre,  561. 

24.  Same;  offer  to  pay  or  to  do  equity. — The  bill  in  this  case,  seeking  to  enjoin 

the  collection  of  an  illegal  municipal  tax,  is  wanting  in  equity,  because 
it  shows  that,  after  deducting  the  taxes  alleged  to  be  illegal,  a  balance 
remained  of  taxes  legally  due,  which  had  not  been  paid  nor  tendered  ; 
nor  was  it  shown  that  the  complainants  had  made  any  effort  to  separate 
the  legal  from  the  illegal  portion  ;  nor  does  the  bill  contain  any  tender 
or  offer  to  pay.  lb.  564. 
As  to  municipal  taxation,  under  special  statute,  in  favor  of  railroads,  see  Rail- 
BOADS,  11-14. 

TENANTS  IN  COMMON. 

1.  Devise  and  bequest  to  two,  to  be  divided  on  future  event. — Under  a  devise  and 
bequest  to  the   testator's  widow  and  daughter,    to  be  divided  equally, 
between  them,  and  to  be  kept  together  until  the  marriage  of  one  of  them, 
the  two  take  and  hold  as  tenants  in  common  until  the  division  is  made. 
JliUv,  Jones,  214. 

(46) 
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J2.  Sale  of  lands  under  execuiion^against  tenant  in  common.— The  interest  of  one 
tenant  in  common  in  lands  may  be  sold  ander  execution  agiiinst  bim 
(Code,  §  3209),  before  tbe  time  Las  arrived  at  which  a  division  may  be 
had  under  tbe  provisions  of  the  instrument  creating  the  estate  ;  but  the 
purchaeer  at  tbe  sale,  while  acquiring  tbe  interest  bf  the  defendant  in 
execution,  takes  it  subject  to  any  lawful  charge  or  incumbrance  existing 
upon  or  agjiinst  it  by  the  terms  of  that  instrument.     Ih.  '214t. 

3.  Pariiiion  between  tenants  in  common.  -A  purchaser  of  land  from  a  tenant  iu 

common,  or  under  execution  against  him,  is  entitled  to  have  a  partition, 
as  the  tenant  himself  might  have  had  ;  but,  if  the  property  is  held 
under  a  will,  which  prescribes  the  time  when  a  division  may  be  had, 
partition  can  not  be  made  at  an  earlier  dny.     lb.  214. 

4.  Devise  to  children,  as  tenants  in  common  ;  volnntarif  jxirtUion  among   them, 

before  probate  of  will. — Held,  re-affirniing  Goodman  v.  Winter  (<S^  k\.\. 
4io),  that  a  devise  of  all  the  testator's  estate,  after  payment  of  his  debts, 
to  his  children,  to  be  equally  divided  among  them  by  amicable  parti- 
tion, the  sons  taking  an  absolute  estate,  and  the  daughters  an  estate  for 
life  with  remainder  to  their  children,  creates  in  them  a  tenancy  in  com- 
mon, until  the  property  is  divided  among  them  as  directed  by  the  willj 
that  when  a  partition  wastnade,  by  amicable'agreement,  and  recorded  as 
prescribed  by  the  will,  the  share  of  each  child  vested  in  severalty,  with- 
out any  conveyance  from  the  others;  and  that  a  partition  before  the 
probate  of  the  will  was  valid  and  effectual,  though  the  subsequent 
probate  was  indispensable,  as  furnishing  legal- and  cdnclnsive  evidence 
of  the  title  of  the  devisees.     Doe,  ex  dem.  Pope  v^  Pickett,  487. 

TRIAL  OF  EIGHT  OF  PROPERTY. 

1.  What  title  u:iU  srwiain. — To  enable  a  party  to  recover  iu  a  statutory  trial 
of  the  right  of  property,  he  must  show  a  title  on  which  be  could  sup- 
port trover,  trespass,  or  detinue.     Blo(Jc  Brothers  v.  Maas  &  Block,  211. 

TROVER. 

1.  What  title  will  sustain  action.— \  mortgage  of  a  crop  which  has  not  yet 

been  planted  conveys  only  an  equitable  title,  which  will  not  support  an 
action  of  trover.  Grant  v.  Steirm;  499;  Reea  v.  Coats,  256.  (Overruling 
dictum  in  Brouyn  v.  Coats,  56  Ala.  439.) 

2.  Joirtder  of  case  and  trover. — A  count    in  case    may    be  joined  with   a 

count  iu  trover,  or  added  to  the  complaint  bj'  amendment.  Pees  v. 
Coats,  256. 

3.  When  action  lies  against  fraudulent  purdianer  if  goods. — When  a  person 

who  is  insolvent,  or  in  failing  circumstances,  obtains  goods  on  credit 
from  a  merchant,  with  no  intention  or  reasonable  expectation  of  paying 
for  them,  and  without  di.sclosing  to  the  merchant  his  condition,  or  fur- 
nishing him  the  means  of  irDformation;  this  is  a  fraud,  which  justifies 
the  merchant  in  disaffirming  the  contract;  and  he  may  recover  the 
goods,  unless  an  innocent  third  person  has  acquired  intervening  rights. 
Loeb  &  Brother  v   Flash  Brothers,  526. 

4.  Same,  against  .sub-purchaser. — He  may  also  maintain  trover  against  a  sub- 

purchaser, who  is  chargeable  with  notice  of  the  fraud,  and  who  ob- 
tained the  goods  from  the  original  purchaser,  at  less  than  cost  price,  by 
giving  credit  on  an  antecedent  debt,     lb  526. 

5.  Measure  of  damages. — As  to  the  measure  of  damages  in  trover,  tbe  court 

adheres  to  the  rule  laid  down  in  Jenkins  v.  McConico,  26  Ala.  213:  that 
is,  if  the  thing  converted  has  a  fixed  value,  the  measure  of  damages  is 
that  value  at  the  time  of  the  conversion,  with  interest  thereon  at  the 
discretion  of  the  jury;  and  if  the  value  is  fluctuating,  they  m.ajf  take  its 
highest  value  at  any  time  between  the  conversion  and  the  trial;  but  it  is 
error  to  restrict  their  discretion,  by  instructing  them  that  they  must 
allow  the  highest  value.     Jb.  526. 
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1.  Testamentary  trust;  whether  adive  or  p<iss'we;  estate  of  trustee. — Whdn 
lands  are  devised  to  a  trustee,  for  the  use  and  benefit  of  the  testator's 
son,  and  of  bis  wife  and  children,  if  he  should  marrj'  and  have  chil- 
dren, and  active  duties  are  imposed  on  the  trustee;  although  the  son 
may  take  a  beneficial  interest  susceptible  of  alienation,  and  liable  to  be 
subjected  to  the  payment  of  his  debts,  the  legal  and  equitable  estates 
are  not  merged  under  the  sbitute  (Code,  S  2185),  but  the  legal  estate 
continues  in  the  trustee,  commensurate  with  the  necessities  and  exigen- 
cies of  the  trust.     JoJies  v.  Reese,  134. 

2.  Resulting  trust  in  lands;  excliange  of  tracts. — When  a  tract  of  land,  bought 

by  the  husband  with  money  belonging  to  the  wife,  is  sold  and  ex- 
changed by  him  for  another  tract,  the  exchange  does  not  affect  her  right 
to  pursue  her  money  and  fasten  a  trust  on  the  lands  received  in  the  ex- 
change.     Walker  v.  Elledfje,  51. 

3.  Secret  or  resulting  trust ;  against  whom  a.fserted. — A  latent  equity  inlands, 

such  as  a  right  to  charge  them  in  equity  with  a  resulting  trust  in  favor 
of  the  person  whose  money  was  used  in  paying  for  them,  can  not  pre- 
vail against  "the  title  of  creditors,  or  purchasers  for  a  valuable  consid- 
eration, without  notice."    (Code,  §  2200.)  lb.  51. 

4.  Same  ;  loho  are  creditors,  aiid  when  diargeul^e  with  notice. — The  term  cred- 

itors, as  used  in  this  statute,  means  judgment  creditors  having  a  lien; 
and  if  a  suit  is  pending  to  enforce  a  trust  in  the  lands  when  the  lien  of 
the  creditor  attaches,  he  is  chargeable  with  constructive  notice  of  it,  and 
c»\u  not  claim  the  protection  of  the  statute,     lb.  51. 

5.  Same  ;  rights  of  purchaser  at  execution  sale. — When  a   creditor  purchases 

under  his  own  execution,  although  he  may  be  chargeable  with  con- 
structive notice  of  a  latent  equity  or  trust,  he  nevertheless  acquires  all 
the  rights  of  the  defendant,  against  whom  the  trust  is  claimed  and  as- 
serted.    11).  51, 

6.  Contracts  with  trustees ;  lohen  enforced  against  trust  estate. — The  contracts 

of  trustees,  though  for  the  benefit  of  the  trust  estate,  impose  upon  them 
a  personal  liability  only,  in  the  absence  of  statutory  provisions  to  the 
contrary;  but.  when  the  trustee  is  also  one  of  the  beneficiaries  of  the 
trust  estate,  the  person  who  has  rendered  .services  for  the  estate  at  his 
instance,  and  has  obtained  a  judgment  at  law  against  him,  with  an  exe- 
•  cution  thereon  returned  uysatisfied,  may.  by  bill  in  equity,  reach  and 
subject  his  interest  in  the  trust  estate.     Dickinson  v.  Comnff,  581. 

7.  Tru.'itee'a  power  to  erect  improvements.  — The  principle  is  well  settled,  that 

a  trustee  may  make  necessary  repairs,  and  should  always  be  reimbursed 
for  the  cost  of  necessary  improvements  rendering  permanent  benefit  to 
the  trust  estate,  unless  prohibited,  either  expressly,  or  by  clear  implica- 
tion, by  the  terms  of  the  instrument  creating  the  trust;  but,  when  a 
testamentary  trustee,  being  the  testator's  widow,  is  authorized  and  di- 
rected to  keep  his  estate  together  in  her  possession,  and  to  apply  the 
rents  and  profits  to  the  support  of  herself  and  children,  until  the  young- 
est attains  its  majority,  with  power  to  sell  and  re-invest  in  other  prop- 
erty, she  has  no  power  to  erect  permanent  improvements  on  a  vacant 
lot,  to  the  extent  of  four  times  it&  value,     lb.  581. 

8.  Liability  of  trustee  for  rents   or  waste.  — When  a   testamentary  charge  on 

lands,  in  favor  of  an  infant,  is  enforced  against  a  purchaser  at  sale  under 
execution,  as  a  trustee  in  invitum,  he  will  not  be  charged  with  waste,  nor 
with  more  rents  than  he  actually  received,  except  under  circumstances 
which  would  authorize  a  similar  charge  against  an  express  trustee. 
IIUI  t\  Jones,  214. 

9.  Execution  of  deed  by  trustee  under  power;  registration   of  acknowledgment 

and  consent. — When  a  married  woman's  consent  to  the  execution  of  a 
deed  by  her  husband,  as  trustee  for  her  and  her  children,  is  indorsed  on 
the  deed  after  its  execution,  and  is  acknowledged  by  her  before  a  proper 
officer,  it  becomes  a  part  of  the  deed^  as  if  incorporated  in  it;  and  the 
deed  and  consent,  each  properly  acknowledged  and  certified,  being  duly 
recorded  within   twelve  months  (Code,  §  2154),  a  certified  copy  is  com- 
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petent  and  sufficient  evidence  of  the  indorsed  consent,  as  well  as  of  the 
deed.     March  v.  England,  275. 

10.  Same;  sufficiency  of  cfmsent, — Where  lands  are  conveyed  to  the  husband, 

in  trustier  the  wife,  with  remainder  to  their  children;  and  he  is  author- 
ized to  sell  and  convey,  with  the  ^jcritten  consent  of  the  wife,  and  re- 
quired to  re-invest  the  proceeds  of  sale  in  other  property,  to  be  held  on 
the  same  trusts;  a  written  acknowledgment  by  the  wife,  indorsed  on  the 
deed  of  the  husband  as  trustee  after  its  execution,  that  the  sale  was 
made  with  her  full  consent,  and  at  her  written  request,  which  acknowl- 
edgment is  duly  certified  (Code,  §  2215),  shows  a  sufficient  execution  of 
the  power.     lb.  275. 

11.  Slalute  of  limilations,  as  to  (nistfor  payment  of  debts. — To  take  a  debt  out 

of  the  operation  of  the  statute  of  limitations,  as  against  lands  devised, 
even  under  the  English  doctrine,  there  must  be  a  specific  charge,  or  an 
express  trust;  and  that  is  the  doctrine  established  by  the  lat»fr  decisions 
of  this  court,  which  overrule,  as  to  that  point,  the  cHhe  of  Darrinrjlonv. 
Borland,  3  Porter,  10.     Star  Ice  v.  Wibim,  576. 

12.  Savie;  as  applicable  to  trust  esti'tes. — The  statute  of  limitations,  barring 

actions  for  the  recovery  of  lands,  applies  equally  to  legal  and  equitable 
titles;  and  when  the  trustee  is  barred,  the  cestui  que  trust  is  also  barred. 
Love  V.  Love,  555. 

13.  Bequest  in  trust  for  debtor;  when  liable  jor  debts. — A  beneficial  interest, 

legal  or  equitable,  in  or  to  real  or  personal  property,  or  in  or  to  its  in- 
come, rents  or  profits,  can  not  be  created  by  a  devise  or  bequest,  free 
from  the  power  of  the  beneficiary  to  dispose  of  it,  or  exempt  from  liabil- 
ity for  the  payment  of  his  debts,  unless  it  is  conferred  and  is  to  be  en- 
joyed jointly  with  others,  in  such  a  manner  that  a  severance  of  the  in- 
terests would  be  destructive  of  the  purposes  of  the  gift.  Jones  v. 
Reese,  214;  Taylor  r.  Harwell,  1. 

14.  Same. — Under  a  devise  and  bequest  "in  trust  for  the  use,  benefit  and  be- 

hoof" of  the  testator's  son,  then  unmarried,  "for  and  during  his  natural 
life;  the  rents  and  profits  to  be  discreetly  used  for  bis  genteel  and  com- 
fortable support  and  maintenance,  also  for  any  family  he  may  hereafter 
have;"  with  a  further  direction  for  the  investment  of  the  surplus  profits, 
and  an  inhibition  of  any  liability  for  debts;  the  interests  of  the  son 
and  of  his  wife,  in  the  rents  and  profits  during  his  life,  are  capafjle  of 
separation  from  the  interests  of  their  children,  and  may  be  subjected  to 
their  debts,     lb.  214. 

USURY. 

1.  Usury;  when  avaUaJAe  as  defense. — A  usurious   contract   "can  not  be 

enforced  except  as  to  the  principal,"  and  judgment  must  be  rendered 
for  the  balance  due  after  deducting  all  payments  of  interest  (Code, 
§  2092);  but  the  statute  applies  only  to  actions  on  such  contracts,  and 
does  not  include  actions  for  the  recovery  of  specific  property,  where 
the  contract  is  collaterally  introduced  as  a  muniment  of  title.  Bradford 
V.  Daniel,  1:J3. 

2.  Same;  how  pleaded. — In  an  action  on  a  usurious  contract,  the  defense  of 

usury  must  be  specially  pleaded,  and  is  not  available  under  the  general 
issue.     lb.  133. 

3.  Same;  whetlier  available  at  law  or  in  equity. — "Whether  the  defense  of 

usury,  in  a  case  of  this  character"  (an  action  lor  the  recovery  of  specific 
property  conditionally  sold  by  plaintiff'  to  delendant,  a  promissory  note 
being  taken  for  the  agreed  price  and  lor  money  lent),  "  can  be  presented 
by  a  special  plea  setting  forth  the  facts,  or  whether  the  defendant  must 
resort  to  equity  for  relief,"  is  a  question  not  presented  by  the  record, 
Ilj.  133. 
i.  Usury  in  morUjige. — A  mortgage,  given  to  secure  an  indebtedness  of 
$4;j8,  for  moneys  and  necessaries  advanced  to  enable  the  mortgagor  to 
make  a  crop  during  the  current  year,  and  conveying  his  entire  crop  of 
cotton  and  com  raised  during  the  year,  in  addition  to  a  tract  of  land,  ia 
not  rendered  usurious,  by  a  stipulation  binding  the  mortgagor  to  de>- 
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liver  twenty-two  bales  of  cotton  for  storage  and  sale  at  two  and  a 
half  per  cent,  commissions,  ot,  in  delnult  thereof,  to  pay,  as  liquidated 
damages,  one  mouth's  storage,  at  the  usual  rates,  ou  the  number  of 
bales  not  delivered,  and  two  and  a  half  per-cent.  on  their  market  value  ; 
the  mortgagees  being  commission-merchants  and  ■warehouse-men,  and 
the  stipulation  being  in  their  usual  course  of  trade,  and  tending  to 
promote  their  regular  business.     Doner  v.  MiichelU  511. 

5.  Same. — A   stipulation  for  the   payment  of  monthly  rent,    in   a  contract 

between  a  building  and  loan  association  and  one  of  its  stockholders,  for 
the  lease  of  a  house  and  lot  which  the  association  had  advanced  the 
money  to  buy,  taking  the  title  in  its  own  name,  and  binding  itself  to 
convey  to  him  in  fee  on  re-payment  of  the  money  advanced  and  ex- 
pended, will  be  held  usurious,  when  the  contract  is  declared  to  be  a 
,  mortgage  at  the  suit  of  the  stockholder,  and  the  monthly  rent  reserved 
is  fifteen  per  cent,  of  the  amount  advanced.  Mobile  B.  <k  L.  Association 
V.  Bobettson,  382. 

6.  Crdss-bill  by  morVjagor,  selling  up  usury. — Under  a  bill  by  the  junior  mort- 

gagee, aguinst  the  senior  mortgagee  and  the  mortgagor,  asking  an  ac- 
count and  foreclosure  by  sale,  the  mortgagor  may  file  a  cross-bill,  setting 
up  usury  in  the  first  mortgage  ;  and  if,  instead  of  filing  a  cross-bill 
proper,  he  sets  up  that  defense  in  his  answer,  and  asks  that  his  answer 
may  be  held  and  treated  as  a  cross-bill  (Code,  §§  3801-04),  and  it  is  so 
treated  by  the  parties  and  the  court  below,  without  objection  on  that 
account,  this  court  will  not  consider  whether  it  falls  within  the  terms  of 
the  statute.  (Biuckell,  C.  J.  dissenting,  held  that  a  cross-bill  would  not 
lie  in  such  a  case).     Davis  v.  Cook,  617. 

VENDOR  AND  PURCHASER. 

1.  When  tille  to  goods  passes  hy  contract  of  sale. — A  bill  of  sale  purporting  to 

convey,  by  present  words,  '•  the  whole  of  my  stock  of  general  merchand- 
ise in  my  store,  of  every  character  and  description,  reserving  and  ex- 
cepting therefrom  the  amount  of  $1,000  worth  of  said  merchandise, 
personal  property,  which  is  hereby  selected  by  me,  as  a  resident  of  said 
State,  as  exempt  to  me  under  the  laws  of  Alabama,  and  which  personal 
property,  to  the  amount  of  SI, 000,  is  not  hereby  conveyed,"  is  a  mere 
executory  agreement,  and  passes  to  the  purchaser  no  title  to  any  part  of 
the  goods,  until  the  vendor  has  selected  the  portion  reserved  as  exempt. 
Block  Brothers  v.  Mans  &  Block,  211. 

2.  Fraud  by  purchaser,  in  buying  goods. — When   a  person  who  is   insolvent, 

or  in  failing  circumstances,  obtains  goods  ou  credit  from  a  merchant, 
with  no  intention  or  reasonable  expectation  of  paying  for  them,  and 
without  disclo.sing  to  the  merchant  his  condition,  or  furnishing  him 
the  means  of  information;  this  is  a  fraud,  which  justifies  the  merchant 
in  disaffirming  the  contract;  and  he  may  recover  the  goods,  unless  an 
innocent  third  person  has  acquired  intervening  rights.  Loeb  d:  Brother 
V.  Flash  Brothers,  526. 

3.  Same;  when   contract  is   complete. — A   retail   merchant   in    Montgomery, 

Alabama,  applied  to  a  wholesale  merchant  in  New  Orleans,  for  a  bill  of 
goods  on  thirty  days'  credit,  and  was  required  to  furnish  a  reference  as 
to  his  commercial  standing;  and  the  reference  being  unsatisfactory,  the 
credit  was  refused  by  letter,  unless  a  good  acceptance  was  given;  but  a 
part  of  the  goods  had  already  been  shipped  by  mistake,  and  the  mer- 
chant in  Montgomery  acknowledged  their  receipt  by  letter,  with  instruc- 
tions to  draw  on  him  for  the  money  at  thirty  days;  and  the  New  Orleans 
merchant  drew  accordingly,  and  forwarded  the  draft  by  letter.  Held, 
that  the  contract  of  sale  was  consummated  by  the  writing  and  forward- 
ing of  this  letter,  and  that  the  vendor  could  not,  on  these  facts  standing 
alone,  disaffirm  the  contract,  and  reclaim  the  goods;  but,  if  the  pur- 
chaser was  at  the  time  insolvent,  and  did  notintend  to  pay  for  the  goods, 
or  had  no  reasonable  expectation  of  doing  so,  this  would  constitute  a 
fraud,  for  which  the  vendor  might  disaffirm  the  contract.     lb.  526. 

4.  Sam,e;  proof  of  fraud. — Ildd,  also,  that  the  transfer  of  the   goods  by  the 
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purchaser,  without  tiikiug  them  into  his  possession,  by  iigreement  made 
before  their  arrival,  to  another  merchant,  to  whom  he  was  indebted,  at 
less  than  cost  price,  was  not  in  the  regular  coarse  ot  business,  and 
tends  to  show  that,  when  ho  bought  them,  ho  did  not  intend  or  expect 
to  pay  for  them      lb.  52(5. 

5.  Same;  liabUlty  of  auh-purc.haser.    in  trover. — Held,    also,   that  the  vendor 

might,  on  these  facts,  muintwin  trover  against  such  sub-purchaser;  and 
that  the  latter,  having  only  given  credit  for  the  agreed  price  on  his 
existing  debt,  could  not  claim  to  be  a  bona  fide  purchaser  for  valuable 
consideration.     lb,  526. 

6.  Eafijicalion  of  sule,.by  vendor.— A.  ratification  of  the  sale  of  goods,  on  the 

part  of  the  vendor,  under  the  facts  above  stated,  will  not  be  inferred, 
horn  the  fact  that,  on  receiving  the  purchasers  accepted  draft,  he 
indorsed  and  transferred  it  to  a  bank,  unless  such  transfer  was  made 
with  full  knowledge  of  the  fraud  which  had  been  perpetrated  on  him, 
lb.  526. 

7.  Purchase  pendente  lite  ;  parties  to  bill  to  enforce  vendor's  lien. — A  purchaser 

of  lands,  pending  a  bill  to  enforce  a  vendor's  lieu  on  them,  is  charge- 
able with  coustructive  notice  ot  the  proceeding-s,  aud  it  is  not  necessary 
that  he  should  be  brought  in  as  a  party;  and  if  his  rights  accrued  before 
the  filing  of  the  bill,  whether  the  failure  to  make  him  a  party  to  the 
suit  would,  of  itself,  avoid  the  decree  rendered,  is  left  an  open  question. 
Smith  V.  Conner,  371. 

8.  Purchase  under  jadfjmtnt  or  decree  afterwards  reversed. — When  a  party 

purchases  lands  under  a  judgment  or  decree,  whether  he  be  the  original 
plaintiff  in  the  suit,  or  an  assignee  of  the  judgment  or  decree,  ho 
acquires  only  a  defeasible  title,  liable  to  be  defeated  by  a  subsequent 
reversal  of  the  judgment  or  decree  ;  and  this  rule  obtains,  whether  the 
reversal  is  based  on  an  amendable  defect,  or  on  one  which  is  incurable. 
McDonald  v.  Mobile  Life  Ins.  Co.,  358. 

9.  Purchase  at  execution  sale. — When  a  creditor  purchases  under  his  own 

execution,  although  he  may  be  chargeable  with  constructive  notice  of  a 
•  latent  equity  or  trust,  he  nevertheless  acquires  all  the  rights  of  tne  de- 
fendant, against  whom  the  trust  is  claimed  and  asserted.  Walker  v, 
Elkdge,  51. 
JO.  Sale  by  register  in  chancery;  waiver' of  in-e^fw^ri/ies.— Objections  which 
might  be  urged  against  the  confirmation  of  a  sale  by  the  register — as, 
that  it  was  made  at  an  improper  time  or  place — are  waived,  if  not  made 
before  the  confirmation  of  the  sale,  aud  can  not  afterwards  be  set  up, 
in  an  action  at  law  by  the  purchaser,  or  one  claiming  under  him,  to 
impeach  the  validity  of  the  sale.     Cargile  v.  liagan,  287. 

11.  When  vendor  may  maintain  ejectment. — In  ejectment,  or  the  corresponding 

statutory  action,  the  plaintifif  makes  out  a  prima  facie  right  of 
recovery,  when  he  shows  that  he  sold  the  land  to  the  defendant  (or  his 
ancestor),  but  retained  the  legal  title  in  himself  until  the  purchase- 
money  was  paid,  and  that  full  payment  has  never  been  made,  or  when 
the  fact  of  payment  is  controverted;  but  his  right  of  recovery  would  be 
defeated,  by  proof  of  the  fact  that  he  had  become  a  voluntary  bankrupt 
in  the  meantime.     Clements  v.  Taylor,  363. 

12.  Vendor's  lien;  payment  of  debt   to    third  person,  as  part  of  purchase-money. 

When  the  purchaser  of  lands  assumes,  as  part  of  the  purchase-money, 
a  debt  which  the  vendor  owes  to  a  third  person,  and  the  latter  elects  to 
claim  the  benefit  of  the  promise,  he  may  enforce  his  debt  as  a  charge  on 
the  land,  in  the  nature  of  a  vendor's  lien  for  the  unpaid  purchase- 
money.     Carver  v.  Eads.,  190. 

13.  Same  ;  purchase  by  husband,  for  wife,  without  her  authority.— In  such  case, 

if  the  purchaser  bought  the  lands  for  his  wife,  and  took  the  title  in  her 
name,  she  can  not  hold  the  land,  and  repudiate  the  promise  to  pay  the 
debt,  because  she  was  ignorant  of  it  when  made,  aud  her  husband 
exceeded  his  authority  as  her  agent  in  making  it;  though  she  might 
claim  a  rescission  of  the  contract  on  that  account.     lb.  190. 

14.  When  vendor's  lien  arises. — A  specific   intention   to   reserve  or   create  a 
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vendor's  lien,  at  the  time  the  contract  was  made,  is  not  necessary  to  its 
existence:  it  arises  by  legal  implication,  as  an  incident  of  the  coutractj 
unless  there  is  satisfactory  evidence  of  a  purpose  to  exclude  it.     lb.  190. 

15.  Waiver  of  vendor's   lien. — When  the    vendor  of  lands  executes  a  convey- 

ance to  the  purchaser,  and  takes  a  note,  with  personal  security,  for  the 
purchase-money,  this  is,  at  least  prima  facie,  a  waiver  and  abandon»:eut 
of  his  vendor's  lieu;  and  an  assignee  of  the  note  can  not  acquire  any 
greater  rights  than  the  vendor  himself  had.      Walker  v.  Carroll,  61. 

16,  Allowance  of  vendor's   lien  by  court  of  bankruptcy ;  iche>i   not   coridusive   on 

bankrupt.— Hhe  assignee  of  a  note,  given  for  the  purchase-money  of 
land,  but  showing  on  its  face  a  waiver  of  the  vendor's  lien,  having  filed 
a  petition  in  the  court  of  bankruptcy,  after  the  allotment  to  tne  bank- 
rupt purchaser  of  a  homestead  exemption  in  the  lauds,  asserting  a 
vendor's  lien  on  all  the  lauds,  but  not  making  the  bankrupt  himself  a 
party;  a  decree  declaring  a  lien  in  his  favor  is  not  binding  on  the  bank- 
rapt,  and  does  not  affect  his  title  to  his  homestead  exemption.     lb.  61. 

VERDICT. 

1.  In  excess  of  amount  claimed. — When    a  verdict  is  rendered  for  a  greater 

amount  than  is  claimed,  or  greater  than  is  actually  due,  the  error  may 
be  cured  on  motion  for  a  new  trial,  but  is  not  available  to  reverse  the 
judgment  on  a])peal.    Rilch  v.   Thornton,  309. 

2.  Under  indictment  for  murder. — Under  an  indictment  for  murder,  a  verdict 

of  guilty,  or  guilty  as  charged  in  the  indictment,  not  specifying  the 
degree  of  murder,  is  defective,  and  will  not  support  a  conviction, 
although  the  offense  is  charged  to  have  been  committed  by  poisoning. 
Kendall  v.   The  Slate,  492. 

3.  Under  indictment  for  fovfjery.- A]  nAev  an  indictment  which  charges  forgerj' 

in  the  second  degree,  in  a  single  couut,  a  verdict  finding  the  defendant 
"guilty  as  charged  in  the  indictment,"  without  specifying  the  degree  of 
the  forgery,  is  sufficient.     Anderson  v.  2he  elate,  553. 

WILL. 

1.  Probate  of  iniil,    or   testamentary  paper. — When   a  written  instrument  is 

testamentary   in  its  character,    and    is   executed  in  conformity  to  the 
provisions  of  the  statute  of  wills,    no  matter   what  may  be  its  form,  it 
•  can  only  operate  as  a  will,  and   rights  under  it  can  not  be  asserted  or 

recognized  until  it  has  been  admitted  to  probate  in  tlie  proper  forum. 
Jordan  i\  Jordan's  Adm'i,  301. 

2.  W'kether  instrument   i<i   will  or  deed.— In   determining   whether  an  instru- 

ment is  a  deed  or  a  will,  when  it  is  properly  executed  to  operate  as 
either,  it  is  not  material  what  it  is  called  on  its  face,  nor  how  it  was 
received  and  acted  on  by  the  parties  claiming  under  it  :  the  material 
inquiry  is,  as  to  the  effect  and  operation  which  the  maker  intended  it  to 
have  ;  and  if  his  intention,  as  collected  from  the  terms  of  the  instru- 
ment, when  read  in  the  light  of  surrounding  circumstances  at  the  time 
of  its  execution,  was  that  it  should  not  take  effect  until  after  his  death; 
should  not  convey  any  vested  right  or  interest,  but  should  be  revocable 
during  bis  life,  it  is  testamentary  in  its  nature,  and  can  only  operate  as 
a  will.     i6.  301. 

3.  Same. — The  instrument  in  this  case,    which  was  properly  executed  as 

either  a  deed  or  will,  was  delivered  by  the  maker  to  one  of  the  benefi- 
ciaries, and  was  duly  recorded  as  a  deed.  By  its  terms,  in  considera- 
tion of  natural  love  and  affection,  using  the  words  "give,  prant,  and 
convey,"  and  speaking  of  the  property  as  "deeded  '  and  "  bequeathed," 
the  maker  disposed  of  all  her  personal  property  to  the  several  benefi- 
ciaries, who  were  her  children  and  grand-children,  giving  specified 
sums  of  money  to  each,  with  particular  articles  of  personal  property  ; 
directing  two  of  her  sons  to  "take  charge  of  all  the  property  herein  and 
elsewhere  deeded,  and  proceed  to  place  the  owners  thereof  in  possession 
of  the  same,  with  the   least  possible  delay  and  expensej  after  my  [her] 
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death  "  ;  also  directing  "  the  proceeds  of  all  the  personal  property  and 

'  effects  not  otherwise  herein  bequeathed  "  to  be  equally  divided  among 

the  persons  nmnHd,  and  giving  particiilur  instructions  as  to  her  burial 

and  the  decoration  of  her  grave.     IMd,  a  will,  and  not  a  deed.     Ih.  301. 

4.  Same;  two  instruinenls  cotislrmd  tOfjetUer. — Hell,  also,  that  another  instru- 

ment, executed  on  the  same  day  with  the  former,  by  which  the  maker 
conveyed  all  her  lands,  though  referred  to  in  the  instrument  disposing 
of  the  personal  property,  and  therefore  to  be  construed  together  in 
ascertaining  the  intention  as  to  each,  would  not  necessarily  determine 
the  character  of  the  former  instrument,  when  the  terms  and  provis- 
ions of  the  tw//are  distinct  and  variant,     lb.  301. 

5.  Construction  of  mill;  general  rule. — In  the  construction  of  wills,  as  of  other 

instrumfeuts,  the  court  will  look  to  the  circumstances  surrounding  the 
testator  when  the  will  was  made,  the  state  of  his  property,  and  the  rela- 
tions existing  between  him  and  the  persons  to  whom  his  property  is 
bequeathed  ;  and  the  construction  can  not  be  varied  by  events  occurring 
subsequent  to  the  execution  of  the  will.      Tufjlr/r  v.  Jlarwell,  1. 

6.  Rules  of  construction,  as  to  (jeneral  and  special  intent,  and  as  to  implied  pro- 

visions.— It  is  a  leading  canon  in  the  construction  of  wills,  that  a  special 
intent  must  yield  to  the  general  intent,  where  there  is  an  apparent 
repugnancy  between  the  two  ;  and  another  rule,  equally  imperative, 
forbids  that  provisions  not  expressed  shall  be  supplied  or  incorporated, 
except  where  the  intention  to  that  effect  appears  by  clear  and  necessary 
implication  from  the  provisions  which  are  expressed.  Hollinrj.tworth  Vj 
HoUings  worth  ,321. 

7.  Property  to    be  converted  into  money  by    sale. — When    the    will   directs 

property  to  be  sold,  and  debts  to  be  collected,  and  makes  no  special 
disposition  of  the  proceeds,  they  will  be  treated  as  other  moneys  in  the 
final  distribution,      lb.  32. 

8.  Governmenl  Ijonds  purchased  after  exiculion  of  will. — Where  the  testator 

directs  ''all  the  money  on  hand"  at  the  time  of  his  death  to  be  in- 
vested in  government  bonds,  and  makes  a  purchase  of  such  bonds  after 
the  execution  of  his  will,  the  bonds  so  purchased  will  be  considered 
as  a  partial  execution  of  his  declared  intention,  and  will  be  classed  with 
the  bonds  purchased  by  the  executor-,     lb.  321. 

9.  "  Winding   up   of  business,"  by   one   of  several   executors.  — Testator    was 

engaged  in  carrying  on  a  large  mercantile  business,  and  had  a  largo 
amount  of  debts  due  him.  He  appointed  his  sons-in-law  and  his 
widow  as  executors,  and  instructed  them  to  sell  out  the  stock  of  goods- 
on  hand,  on  special  terms,  taking  good  security  for  the  pnrchase-moneyj 
and  b}'  a  subsequent  clause,  directed  an  inventory  to  be  taken  of  all 
debts  due  to  him,  as  well  as  of  debts  owing  by  him,  and  a  copy  of  this 
to  be  furnished  to  each  ot  the  executors  ;  adding,  •'  W.  P.  L."  [one  of 
the  executors]  •'  is  hereby  charged  with  the  winding  up  of  the  business; 
and,  after  paying  all  the  debts  I  owe,  then  the  money,  as  fast  &■*  it  is 
collected  to  the  amount  of  $50(),  must  be  deposited  in  bank"  ;  further 
providing,  that  his  acts  should  always  be  open  to  the  inspection  of  the 
other  executors,  and  if  he  did  not  "'act  justly  in  the  collections,  pay* 
ment  of  debts,  and  depositing  of  funds,"  that  he  sboald  be  dismissed, 
and  another  one  of  the  executors  should  take  his  place  ;  specifying  the 
compensation  per  day  which  he  should  receive,  and  directing  the 
executors  to  employ  a  competent  person  to  "assist  him  in  winding  up 
the  business."  HeUl,  that  the  business  thus  intrusted  to  L.  was  only  the 
collection  of  the  outstanding  debts  growing  out  of  his  mercantile  bus- 
iness. Ih.  821. 
10.  Provvfions  as  to  investments  in  goijernment  bonds,  deposits  in  bank,  and  final 
distribution  of  monet/.— Where  the  will  directed  "  all  the  money  on  hand," 
at  the  testator's  death,  to  be  invested  in  government  bonds,  and  the 
surplus  interest  arising  from  them,  after  defraying  family  expenses,  to 
be  re-invested  in  the  same  way  ;  that  moneys  collected  from  the  out- 
standing dents  due  him  as  a  merchant,  which  amounted  to  a  large  sum, 
after  payment  of  his  debts,  "  as  fast  as  it  is  collected  to  the  amount  of 
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$5U0,  must  be  deposited  in  bauk  ;  "  aud,  by  a  subsequont  clause,  that 
''all  the  money  shiiW,  &t  some  time  during  the  year  l890,  be -divided 
HOiou;^  "  his  wite  and  childreu,  and  that  the  real  estate  should  be 
divided  in  1891  ;  held,  that  the  deposits  in  bank,  arising  from  the  col- 
lections, were  not  required  to  be  invested  in  government  bonds,  and 
were  not  subject  to  distribution  as  in  case  of  intestacy-  ;  nor  were  they 
to  lie  idle  iu  bauk  until  the  final  distribution,  but  should  be  made  pro- 
ductive in  the  meantime,  under  the  instructions  and  guidance  of  the 
court,  at  lawful  interest,  and  should  be  distributed  in  1891,  as  a  part  of 
"  all  the  moneys. "     lb.  321. 

11.  Testamentary  charge  on  hvids,   for  education  of  child. -^yVhere  the  testator 

devised  his  entire  estate  to  his  wife  and  daughter,  to  be  divided  equally 
betw.  en  them  when  either  of  them  married,  but  directed  that  the  daugh-' 
ter  should  receive  a  thorough  education,  "  without  being  an  extra 
charge  on  the  estate";  held,  that  the  expenses  attending  the  education  of 
the  daughter— that  is,  "tuition,  board  (if  proper  as  an  incident),  and 
other  usual  and  necessary  incidental  expenses"— were  a  charge  upon 
the  entire  property,  and  should  be  first  paid  out  of  the  rents,  after  de- 
ducing tuxes  and  necessary  repairs,  before  any  portion  could  be  allotted 
to  the  widow,  or  to  a  purchaser  at  execution  sale  against  her.  Hill  v. 
Juries,  214 

12.  Foreign  tcilt;  what  lands  pass  by  devise. — A  will  executed  in  Georgia,  where 

the  testator  resided,  devising  all  his  "property,  real  and  personal,"  to 
his  children,  to  be  divided  equally  among  them  by  amicable  partition, 
and  directing  lue  partition  to  be  recorded  in  the  Superior  Court  of  the 
county  of  Lis  residence,  shows  an  intention  to  pass  lauds  situated  in 
A.labaina,  and  is  effectual  for  that  purpose  when"  properly  probated. 
Due,  ex  dem.  Pope  v.  Pickett.  487. 
See,  also;  Legacy  and  Di-vise. 

WI  I'NESS. 

1.  To  what  witness  may  testify.— A.  sheriff,   testifying  as  to  the  levy  of  an  ex- 

ecution, can  not  be  asked,  "  if  he  had  exhausted  every  effort  to  make 
the  money  on  said  execution."     Loeb  &  Brother  v   Flash  Brothers,  526. 

2.  When  witness  may  testify  to  want  of  knowledge  of  fad.  —Want  of  knowledge 

of  a  thing  opeu  to  the  senses,  by  a  person  who  had  the  opportunity  of 
knowing  the  fact  if  it  existed,  ''  is  some  evidence,  though  slight,  that 
the  thiuy;  did  not  exist" ;  but,  whether  or  not  a  person  has  money,  is 
not  one  of  the  facts  open  to  observation,  or  patent  to  the  senses.  Killen 
V.  Lide's  Adm'r,  505 

3.  Impeaching  or  sustaining  witness. — When  the  testimony  of  a  witness  on  a 

material  point  is  contradicted  by  the  testimony  of  other  witnesses,  but 
no  evidence  has  been  adduced  impeaching  his  general  character  for  truth 
an  d  veracity,  the  party  by  whom  he  was  introduced  can  not  be  allowed 
to  adduce  evidence  sustaining  his  general  character.  Baiicum  &  Jen- 
kins V.  George,  259. 

4.  Conversation  of  witness  with  third  person;  when  admissible  as  evidence.  — A. 

witness,  testifying  to  a  material  lact  in  the  case,  may  state,  as  a  reason 
for  his  accurate  recollection,  that  he  had  a  conversation  about  it  with  a 
third  peisou  at  a  specified  time  ;  but  the  details  of  such  conversation 
are  not  relevant  or  admissible  evidence.     Adams  v.  Robinson,  58(5. 

5.  Statement  of  opinion   or  conclusion  by  witness.  —Under  the  plea  of  set-off, 

the  defendant  claimed  a  credit  for  the  value  of  plaintiff's  board  while 
she  resided  at  his  house  ;  and  plaintiff  insisted  that  her  personal  servi- 
ces during  that  time  were  worth  as  much  as  her  board,  if  not  more.  A 
witness  for  defendant  was  asked,  on  cross-examination,  whether  he  did 
not  know  that  plaintiffs  stay  at  defendant's  house  ''was  a  benefit  to  him  ana 
his  family;"  and  answered,  "To  the  best  of  my  judgment,  I  must  say, 
that  1  was  impressed  with  the  idea  then  that  it  was  of  benefit  to  him  aud 
his  family."  Held,  the  statement  of  a  *'  mere  conclusion,  opinion,  or 
conjecture,  with  no  facts  to  support  it,"  and  therefore  incompetent  a^ 
evidence.     Minniece  v.  Jeter,  222. 
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6.  Questions  held  leadinff,    and   calling    for  legal  conclusion.  —  Qaestums  pro- 

pouDded  to  plciiotiff,  as  witness  for  herself :  "  Were  yoar  services  worth 
us  much  as  your  board?  and  if  not,  how  much  did  it  lack?  Were  your 
services  worth  more  than  your  board?  and  if  so,  how  much  more?" 
HM,  leading  and  illegal.  Question:  ''Was  the  giving  of  these  notes, 
or  not,  a  settlement  and  closing  of  your  pecuniary  relations  with  defend- 
ant up  to  date  ?"  Held,  leading  and  illegal,  and  objectionable  because 
calling  for  statements  of  legal  conclusion.     lb.  222. 

7.  Experts  ;  opinion  as  evidence. — In  an  action  to  recover  the  price  of  machine- 

ry sold  by  plaintifif  to  defendant,  a  material  inquiry  being  as  to  the  val- 
ue of  the  machinery,  its  correspondence  with  pluintiffs  representations, 
and  its  capacity  to  accomplish  given  results,-  the  opinion  of  experts, 
having  peculiar  knowledge  of  such  and  similar  machinery,  is  competent 
and  admissible  evidence.     BUickman  v.  Collier,   311. 

8.  Same ;  to  what  party  may  testify;  opinion  of  physician,  on  question  of  insanity. 

The  issue  being  the  validity  of  a  promissory  note,  siguod  by  the  intest- 
•  ate,  and  payable  to  the  administrator,    which  the  beirs  contested  on  the 

ground  that,  at  the  time  of  its  execution,  the  iutestiite  was  not  of  sound 
mind  ;  although  the  administrator,  having  been  the  iamily  physician 
of  the  intestate  for  a  long  series  of  years,  may  testify,  as  a  witness  for 
himself,  as  to  the  general  siinity  of  the  intestate,  au<i  may  state  the  facts 
on  which  his  opinion  is  founded  :  yet,  under  the  statute  (Code.  §  3(»58), 
not  being  allowed  to  testify  as  to  "any  transaction  wiib.  or  statement 
by  the  deceased,"  he  can  not  state  "  what  was  the  condition  of  his  mind 
at  the  time  the  note  was  given."    Davis  v.   larver,  98. 

9.  Proof  of  transaction  with  intestate,  in  action  by  or   against   administrator. 

The  exception  contained  in  the  utatute  removing  the  incompetency  of 
witnesses  in  civil  cases  on  the  ground  of  interest,  which  prohibits  a 
party  from  testifying,  in  an  action  by  or  against  an  executor  or  admin- 
istrator, "as  to  any  transaction  with  or  statement  by  the  deceased" 
(Code,  §  3058),  applies  to  and  excludes  the  testimony  of  a  party  as  to  a 
fact  corroborative  of  the  testimony  of  another  witness  in  reference  to 
such  transaction  or  statement  ;  as,  where  a  witness  has  testified  to  a 
settlement  between  the  plaintiff's  intestate  and  the  deteudant,  made  in 
his  presence,  the  defendant  himself  can  not  be  allowed  to  testify,  in 
corroboration  of  the  evidence,  that  the  intestatfl,  said  witness,  and  him- 
self, were  together  at  the  time  and  place  mentioned .  Killen  v.  Lvle's 
Adm'r,  505. 

10.  jSame.  — In  ejectment,  or   the  corresponding  statutory  action,  by  one  of 

several  heirs  at  law  against  the  grantee  by  quit-claim  of  another  heir, 
the  defendant's  grantor  can  not  be  permitted  to  testify,  that  the  deceased 
ancestor  gave  him  the  land,  and  promised  to  make  him  a  title  to  it  : 
though  the  witness  is  not  a  nominal  party  to  the  "record,  he  is  within 
the  spirit  of  the  statute  which  prohibits  a  party  from  testifying  to  "any 
transactions  with.o  r  statements  by  a  deceased  person,  whose  estate  is 
interested  ia  the  result  of  the  suit"  (Code,  §  3058),  and  the  action  is 
within  the  terms  of  the  statute.     B^ykin  v.  Smith,  294. 

11.  FhUure  of  party  to  testify  as  witness,.  — Vhe  failure  of  a  party  to  testify  as 

a  witness  for  himself,  as  to  facts  within  his  personal  knowlerige,  does 
not  authorize  any  presumption  against  him  as  to  these  facts,  when  the 
uncontradicted  testimony  of  his  adversary's  witnesses  is  in  his  favor. 
McOar  v.  Adams,  106. 
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the  facts,  his  services  are  required  by  counsel  in  the  management 
of  the  trial,  especially  in  the  necessary  absence  of  his  principal. 
Ryan  v.  Couch,  244. 

2.  Competency  of  probate  judge  as  witness,  in  proceeding  before  himself. 
A  probate  judge  is  incompetent  to  testify  as  a  witness,  in  a  cause 
or  proceeding  tried  before  himself;  and  when  a  cause  is  tried 
before  him  on  aflBdavits,  his  own  affidavit,  though  taken  before 
another  officer,  is  not  admissible  as  evidence.  Dabney  v.  Mitchell, 
495. 

2.  Tmj)fiaching  witness,  by  proof  of  inconsistent  declarations;  counter 
affidavits. — Where  it  is  proposed  to  impeach  a  witness  by  proof  of 
inconsistent  declarations  made  out  of  court,  he  must  first  be 
allowed  an  opportunity  to  explain  such  declarations,  by  directing 
his  attention,  on  cross-examination,  to  the  particular  time,  place, 
person  and  matter  involved ;  but,  where  the  evidence  consists 
entirely  of  affidavits,  an  exception  to  this  rule  necessarily  prevails, 
and  such  inconsistent  declarations  may  be  proved  by  counter  affi- 
davits,   lb.  495. 

4.  Proof  of  character,  or  reputation. — In  examining  a  witness  on  the 

question  of  character,  counsel  should  be  allowed  to  vary  the 
phraseology  of  the  question,  so  as  to  place  the  subject  within  the 
comprehension  of  the  witness.  The  defendant  having  been  the 
slave  of  witness'  father  until  emancipated  by  the  war,  and  con- 
tinuing to  live  in  the  same  neighborhood  with  witness  for  several 
years,  and  being  well  known  to  him,  although  the  witness  states, 
in  answer  to  the  first  question,  that  he  does  not  "know  the  general 
reputation  of  the  defendant  in  the  neighborhood  in  which  he 
resides,"  counsel  should  be  allowed  to  ask  him,  whether  he 
knows  the  defendant's  "general  character  in  the  neighborhood," 
and  "whether  his  character  as  a  peaceable  and  law-abiding  man, 
in  the  neighborhood  in  which  he  lives,  is  good  or  otherwise."  Sul- 
livan V.  State,  4S. 

5.  Proof  of  conversation  with  deceased  person,  whose  estate  is  interested 

in  suit. — Under  the  provisions  of  the  statute  relating  to  the  com- 
petency of  parties  as  witnesses  (Code,  )  3058),  a  party  can  not  be 
allowed  to  testify  to  a  conversation  with  a  deceased  person,  whose 
estate  would  be  liable  to  refund  to  the  adverse  party  in  the  event 
of  a  recovery.     .Tachson  v.  Clopton,  29. 

6.  Proof  of  transactions  with  decedent,  in  action  by  administrator. — In  an 

action  brought  by  an  administrator  (or  revived  in  his  name  on  the 
death  of  the  original  plaintiff),  the  defendant  can  not  be  allowed 
to  testify,  in  his  one  behalf,  that  the  intestate  sued  him  before  a 
justice  of  the  peace  on  the  same  cause  of  action,  and  that  the 
justice  decided  plaintiff  was  not  entitled  to  recover.  Such  testi- 
mony is  within  the  statute  as  to  transactions  with  a  decedent  whose 
estate  is  interested  in  the  result  of  the  suit  (Code,  $  3058),  and 
can  not  be  proved  bv  the  adverse  partv  himself.  Beadle  v.  Gra- 
ham's Adm'r,  99,  102. 

7.  Same. — On  an  application  by  an  administrator  for  the  substitution 
.  of  a  record  alleged  to  be  lost  or  destroyed,  being  an  annual   or 

partial  settlement  of  his  accounts,  he  is  a  competent  witness  for 
himself  to  prove  the  correctness  of  the  record  proposed  to  bo  sub- 
stituted; such  evidence  is  not  within  the  statutory  prohibition 
(Code,  §  3058),  as  to  the  proof  of  transactions  with  a  deceased 
person  whose  estate  is  interested  in  the  result  of  the  suit.  Lilly 
V.  Larkin,  110. 

8.  Same. — In   an  action  by  or  against  an  executor  or  administrator, 

neither  party  is  allowed  to  testify  against  the  other,  "as  to  any 
transaction  with,  or  statement  by  the  deceased,  whose  -estate  is 
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interested  in  the  result  of  the  suit"  (Code,  §  3058) ;  but  a  witness 
who  is  neither  a  party  to  the  record,  nor  beneficially  interested  in 
the  result  of  the  suit,  is  not  prohibited  from  testifying  to  such 
transactions  or  statement.     Daily's  Adm'r  v.  Daily,  266. 
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